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ABATEMENT OF SUIT, Sea, Hindu law .. .. .. Ill 

ABETMENT, See Act No. XLV of I860, sections 361, 366, 109 . . 664 

ABSCONDING OFFENDER; See Criminal Proooduro Code, section 612 29 

ACKNOWLEDGEMENT, sio Muhammadan law .. 627 

ACTS— 1860— XLV {Indian Penad Code), bectionb 30 and 467-“ Val- 
uable security ” — Forgery — Incomplete documents bearing forged 
signature of executant ,J Two documents were found in the posses- 
sion of tho accused each bearing a signature which purported to bo 
that of one Bindhayachal, but which in fact was a forged signature. 

One document w.-is intended to bo filled up as a prom ; ssory note, the 
other as a receipt, but the spaces for particulars of the amount, the 
name of the person in whose favour the document was executed, the 
date and place of execution and the rate of interest wero not filled 
in; a one-anna stamp was affixed to eaoh but it was not cancelled 
in any way. 

Held that these documents, nevertheless, purported to he valu- 
able securities within the moaning of the definition contained in 
section 30 of the Indian Penal Code. Queen Empress v. Bamasatni, 

1. L. B,, 12 Mad., 49, referred to. 

Emperor v. Jawahir Thalrur .. .. 430 

section 211, See Criminal Pro- 
cedure Code, sections 4 and 476 .. ... ..82 

— section 255B-- Warrant of arrest 

— Actual resistance necessary.’] In order to constitute an offence 
under section 255B of the Indian Penal Cede something more is 
required than an evasion of arrest or a more assertion by the person 
sought to be arrested that lie would not like to be arrested or that 
a fight would be the result of suoh arrest. Thero must bo positive 
evidence to show that the officer armed with a warrant of arrest 
produced the warrant and that the person sought to be arrested 
resisted such arrest. 

Emperor v. Aijaz Husain .. .. .. 606 

— — — - — — section 228 —Intentional insult 

to an officer sitting j udicially — Application for transfer.] An ncous- 
od person in an application for transfer of the case pending against 
him made an assertion to the effeot that the persons who oaused 
the prooeeding to bs instituted were on terms of intimacy with the 
officer trying the case and that therefore he did not expect a fair 
and impartial trial. Held , that thero being no intention on the part 
of the applioant to insult the court, but merely to procure a trans- 
fer of his case, he was not guilty of an offence under seotion 228 
of the Indian Penal Code, Queen-Empress v. Abdulla Khan, 
Weekly Notes, 1898, p. 145, followed. 

Emperor i>. Murli Dhar .. ..284 

■ : — : -—sections 361, 366, 109— Kidnapp- 

ing from lawful guardianship-— Completion of offence— Continuous 
offence —Abetment.] The offence of kidnapping is completed the 
moment a girl under sixteen years of age is taken out of the custody 
of her lawful guardian and is not an offenoo continuing as long . 
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ns tho minor is kept out of such guardianship. There c-m bo no 
obotmont of the offence by conduct which commences only nftcr 
tbeminor lms once boon completely t al.vn out of the keeping of the 
guardian end the gundian's keeping of the minor in completely at an 
ond. He a ina v. Sarnia Kaundau, I L. It., 1 Mail., 178, Queen- 
impress v. flam Dei, I. L. It , IS All., 3'0, Quecn-Emprc j« v Ham 
Sur.dar, .1. L. It., i9 All., 109, Chekutty v. Emperor, I 1,. It., IT, 
lied., 454, Kauai C hat tor a j v. Q tccn-Empress, I. L. R,. 27 Calc.,. 

10-11, Chanda v. Queen-Empress, Punj. R-c., 11*01, Cr. J„ IP, 
referred to. 

Emperor t*. Abdttr It'ihmnn .. .. .. (jfi-j 

AOTS — 1830— NLV— -(Indus Pc nai, Cods:), Ruction 379, Sse Act (Local) 

No. II of 11*01, Rodion 121 .. .. .. 40 

c: sections 409 and 477A, See Crimi- 
nal Procedure Code, jcctiono 222(2) and -jn.'l .. ..42 

— — — — ruction V)C,—LuTlin(j 'mure tres- 

pans— ‘Enterin'] a home with intent to have illicit intercourse with 
a widow of full age, no offence.] An Accused person, though he may 
list vo known that, if discovered, his net would ho likely tr> cause 
annoyance to the owner of n house, cannot be raid to have intended 
either nctmlly or const rectivoty to cause such rtnnoystnce. 

Where, therefore, it was proved tint :* person entered n house 
with intent to have illicit intercourse with it v-oman who was a 
widow nnd of ago, hell that ho was guilty of no offence. Jiwan 
Singh v. King- Emperor, Punj Roc., 1903, Cr. J.. 51, dissented from. 
Eniptro r v. Mulla, I. L. R.. 87 All., 895, referred to. Queen-Empress 
v. llayapadayachi, I. L. R., IP Mml., 210, followed. 

Emperor ti. Gnyn Bhnr .. .. .. .. 51? 

ruction' 498— Criminal Procedure 

Code, tedious 4, 199, 233 (3) — Complaint — Statement made «» Court 
as toilncsi.] Where in n proo-cding instituted by the police under 
Ecction 30G of the Indian Penal Code, the huBband of the woman 
appeared ns n witness nnd asked tho Magistrate trying the case to 
drop the proceedings under section 3C0 ns ho intended to proscoutc 
tho accused tmdor section 498 of tho said Code, it was held that the 
statement made by tho husband, ns n witnos.t, foil within tho 
definition of complaint nn defined in sootion 4, clause (hj, of (ho 
Oodo oi Criminal I’roceduro nnd therefore a conviction undor 
scotion 498, treating tho statement inndo by the husband ns r. 
complaint, wns legal. Tn the matter of Ujjala Petra, 1 C. L. R., 

523, and Queen-Empress v. Kattgla, I. L. R., 23 All , 75, referred to. 

Emporor t). Bhnwnni Dnt .. .. .. 27G 

1807—111 (Public Gambling Act), st.'cnoNS 1 and 3— ■“ Place " — 

Bulloclc-run of disused well surrounded by low wall of loose bricks 
— .*• Common gaming homo.”] Held that tho lower end of n bullock- 
run round which, in tho shapo of n somi-circlo wns raised n low 
wall of loose brioks was n ‘place* within tho moaning of tho Public 
Gambling Aot, 1807. King-Emperor v. Fatloo Mahomed , Slier Maho- 
med, I. L.R., 37 Bom., G01, followod. Powell v. The Eempton Park 
Face Course Company Limited, [1899] A. C„ 143, roforred to. 

Emperor v. Minn Din . . . . - . . . . 47 

,. . - —1609— I (Oodii Estates Act), bectionb 8 and 10 -Sanad granted 
by Government and death of grantee before Act passed info law— 

Status and rights of grantee — Name of y rant ce entered in lists 1 and 
2 after his death — Descent by primogeniture — Custom of descent of 
non-taluqdari property acquired by taluqdar, a Muhammadan — 

Burden of proof — Presumption of pre-existing custom — Wajib-ul- 
arxo's, value of.] On tho 17th of Ootobor, 1801, J, a Muhammadan 
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and the ancestor of the parties to this appeal, received from the 
British Government a sanad conferring on him the full proprietary 
right, title and possession of the taluqa of Deogaon, with a condi- 
tion ' that in the event “of you or any of your, successors dying 
intestate, the estate shall' descend to the nearest male heir, i.e , 
sons, nephews, etc., according to the rule of primogeniture.” He 
died in 1865, hut his name was entered m lists 1 and 2 of those 
prepared under section 3 of the Oudh“Estates Act (I of 1869). 

Held, that J had acquired, as declared hy section 3 of the Aot, 
a “ permanent, heritable and transferable right” in his estate, and 
was unquestionably a “ taluqdar ” within the meaning of the Act. 

His death before the Act was passed into law made no difference in 
his status or in his rights. 

The provision in section 8, that the lists should he prepared 
“within six months after the passing of the Act,” was clearly 
meant as a limit for their completion, and not for their initiation. 

Descent by primogeniture was not confined to cases coming 
under list 3. The provision in section 10 that “-the courts Bhall 
take judicial notice of the said lists and shall regard them as 
conclusive evidence that the persons, named therein are taluqdars ” 
does not mean that they shall be conclusive merely as to the fact ^ 

that the persons entered therein are taluqdars as defined in section 
2, hut also that the courts shall regard the insertion of the names in 
those lists as “ conclusive evidence ” of the fact on which is based 
the status assigned to the persons named in the different list. 

Achal Earn v. Udai Partab Addiya Dat Singh, I. L. R., 10 Calc., 611 : 

L. R„ 11 1. A., 1, and Thakur Isliri Singh v. Thakur Baldeo Singh, 

I. L. R. 10 Calc., 792 : L. R., 11 1. A., 135, disoussed and explained. 

J’s name could therefore only have been included in list 2 hy virtue 
of a pre-existing custom governing the devolution of the estate to a 
a single heir ; and seotion 10 made that entry conclusive evidence of 
that fact. r 

The present suit related to property aoquired by the son of J 
who succeeded him, which, it was contended hy the appellant 
(plaintiff), descended not hy the custom of lineal primogeniture set 
up hy the respondent (defendant) hut in accordance with the 
ordinary Muhammadan law. 

Held, that the provision as to con elusiveness in seotion 10 is 
confined to estates “ within the meaning of the Act,” and does not 
apply to non-taluqdari property, hut the existence of the pre-existing 
custom gives rise to a presumption in the oase of a family governed 
hy Muhammadan law, which makes no distinction between ancestral 
and self-acquired property, that if a custom governs the succession 
to the taluqa, it attaches also to the personal acquisitions of the last 
owner left by him on his death, and it is for the person who asserts 
that these properties follow a line of devolution different from that 
of the taluqa to establish it. Janki Prasad Singh v. DwarTca Prasad 
Singh, I. L. R., 35 All., 391 : L. R., 40 I. A., 170 ; Maharajah Partab 
Narain Singh v. Maharanee Subhao Kooer, I. L. R., 3 Calc., 626: 

L. R., 4 I. A., 228, and Parbati Kumar * Deli v. Jagadis Ghunder 
Dhabal, I. L. R., 29 Calc.,’433 : D. R., 29 I. A., 82, distinguished as 
being cases governed hy the Hindu law of the Mitaksbara, whioh 
recognizes different oourses of devolution for ancestral and self- 
aoquired properties. 

Wajib-ul-arzes which merely narrated traditions and purported 
to give the history of devolutions in certain families, not even of the 
narrator, were held to be not sufficient to rebut the presumption of 
. pre-existing-custom. 

Murtaza Husain Khan v, Muhammad Yasin Khan 6 52 





GENERAL INDEX. 


It 1 


Page. 

A0T8— 1839— IV (Linus Divonon Act), bection 37 —Praetlot — 

Alimony - Discretion of Cour/.] Held that tho power to make an 
order for alimony in favour of tho wife after a dcoreo for divoroo 
obtained by tho husband on tho ground of ndultory is disorotionary. 

In a oaso whoro thcro was no suggestion that tho husband’s 
conduct had lod to tho wife's misconduct and tho wifo was in fact 
nndor tho roof of the co-respondent, tho court refused to exorcise 
its discretion. Kelly v. Kelly, 5 B. L R., 71, roferred to. 

McGowan v. McGowan" ,, f> gg3 

1870— VII (Court Pkkb Act). bect.’on 7, clauses v and x— 

Court fee -Suit for specific performance of contract to sell and for 
J30JS3SSI0H.] Tho plaintiffs ulloged that tho defendants Nos. 2 nnd 3 
having contracted to sell certain property to thorn and received part 
of tho price, thorenftor sold the same property to defendant No. 1, 
who had notico of tho agreement with tho plaintiffs, and they asked 
(1) that tho defondants 2 and 3 might bo compelled to comploto tho 
ualo to tho plaintifls and (2) for possession of tho pnporty. Held 
that the suit wan really otio for specific performance of a contract, 
nnd the court fco thereon was assessable undor section 7, clause 
x, of tho Court Fees Act, 1870. Muhi-ud-din Ahmad Khan v. 

Majlis Dai, I. L. R., G All., 231, referred to. 

Nibnl Singh v. Sown Ram ... .. . . 292 

"1$72 — I (Indian Evidence Aot), skotion 70— Acl No. XVI of 1903 

(Indian Kegislration Act), section GO (t!) — Admission ~ Endorsement 
of registering officer not evidence of admission of execution of 
document .] Tho «• ndmis>.iou " referred to in section 70 of tho 
Indian Evidence Act is an admission in tho courso of proceedings 
in which tho attosled document is produced, for examplo, made in 
tho pleadings or by a party himsolf in his examination. Tho 
certificate of execution endorsed by tho registering officer upon a 
document registered by him cannot be umd ns an “ admission M 
of execution within. tho meaning of this sootion, 

Raj Mnngal Misir v. Mathura Dubaiu .. .. .. 1 

— — — section 94 — Mortgage— Con - 

etriiction of document— Misdescription of properly mortgaged— Evidence 
admissible to show to what ptope iy the mortgage teas intended to 
apply.] On tho 27tli of March, 18G4, ono H. B. mortgaged 91 biswas 
of the villages Anuda, Hasan Mahdud and Paniyala. On tho 
0th of February, 1873, tho mortgagor oxccutod a second mortgago 
of tho villages comprised in tho mortgago of tho 27th of Maroh, 

1804, but by mistake tho namo of tho third villago was entered in tho , 
sohodulo of proporty mortgaged ns Halli Nngla instead of Paniyala. 

Held, that sootion 94 of tho Indian Evidenoo Act, 1872, did not 
dobar tho mortgagees from giving ovidonoo to show that tho villago 
of Paniyala was intondod to bo ohargod by tho mortgago of tho 0th 
of February, 1873 : the langungo of tho later mortgago oould not bo 
regarded as clear and unambiguous. 

Mnbabir Prasad t>. MaBiat-ullah .. .. .. 103 

— ___ — seotion 11G.- — Landlord and 

tenant — Denial of landlord’ s title— Estoppel.] Whon^onooa person 
is tho tonant of nnother person ho cannot bo allowed to -deny that 
tho person whoso tenant ho was, was tho owner whon the tenanoy 
• was orontod. Ho oan, no doubt, admit that his landlord was the 
owner at tho commencement of tho tenanoy and allege and prove 
by evidence that the landlord’s estate ho6 subsequently, come to 
an end ; but he cannot deny that at , tho commencement of the 
tenanoy the person with whom he ontorod into the oontraot was 
the owner of tho property, and this disability is not removed 
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by the cess&tibn of the tenancy. Silas Kunivar v. Desraj Ranjit 
Singh, I. L. R., 37 All., 557, followed. 

Gfaupat Rai tu Multan • • ' • • . • ... 

AOT8— 1872 — I (Indian Evidence Act), section 118, See Act No. X of 


1879, sections 5, 6 and 13 . . . . ... 

— .IX (Indian *Conteact Act), section 74— Salo— Construc- 
tion of document— Conditions of salo— Penalty— Vendor not cntitlod 
to recover more than provided for bg conditions of sale.] A T>nvn 
Improvement Trust, having acquired land for tho purposo of making 
a new road, thereafter proceeded - to soli Bilos along tho road. 
Amongst the conditions of sale were that the purChnBor was to 
deposit 10 per oent. of the purchase money immediately on tho Balo 
and the balance within nine months. Thero was a fnrthor condi- 
tion that if any purchaser fail to comply with any of thoso condi- 
tions, his deposit shall be forfeited, and tho vendors shall bo at 
liberty to resell tho lot or lots sold to him either by public auction 
or by contract.’.’ 

Held, on suit by the Trust against a purchasor who had paid 
only Re. 1 at the time of his purchase and no moro, that tho 
plaintiff was only entitled to recover from tho purchaser tho 10 por 
cent, deposit, which was one of tho conditions of sale, and not the 
difference in prioe resultant on a resale of tho proporty. 

The Municipal Board of Allahabad v. Tikandar Jang, 

— 1873— X (Indian Oaths Act), sections 5, G and 18 — Aot No. I of 
1872 [Indian Evidence Act), section 118 -Evidence — Statement of 
witness not recorded on oath — Gapaoily of child of lender yearn to 
testify. 2 The fact that a court has advisedly refrained from adminin- 
teringan oath to a witness is not sufficient by itself to render tho 
statement of such witness inadmissible. But a court should only 
examine a child of tender years as a witnoss after it has satisfied 
itself that the child is sufficiently developed intellectually fo under- 
stand what it has seen and to afterwards inform the court thereof, 
and if the Court is so satisfied it is best that tho Court should 
comply with the provisions of section 6 of tho Indian Oaths Aot, 
in the case of. a child, just as in the case of any other witness. 
Queen-Empress v. Maru , L L. E., 1G All., 207, dissonted from. 


Emperor v. Dhani Ram 


: shctiohb 8, 9 and 10— Principal 

and agent- Agent holding power of attorney to conduct tiuil for 
principal — Power of agent to agree to suit being decided according to 
statement on oc.tr. of defendant.] A lady who was plaintiff in a suit 
gave to her husband a special power of attorney to conduct tho muio 
in her behalf “ as he should deem fit/' He ’//;•. a authorized to 
compromise or withdraw the suit, to refer it to arbitration and to 
nominate arbitrators, and finally the plaintiff said that every step 
that he might tare in the conduct of the cate was to be considered 
as having been taken by herself. 


Held, that the husband had poorer to take action under sections 
8, 9 and 10 of the Oaths Aot, IclZ, flwi/isMv Jloyoji y, tfnmli 
Yilhcl, L It, B,, 14 Bom-, 4.15, dissented from, 

TTarf-ur^zsmau Tfhan v, Baiza It'J/; ,, ,, ,, 

isiz — zjz OV-y, y.j.Lvu V.zry.y(;r. fj/t), w/trot* WitUi, (tie /,et 

No- XVII of 1 old, Ae-eVor. s 172 ar, d m /, ,, 

1£76— XTi: V>-,v,-'r r,/r.o ?,>.-/ y.pf.y. w/notti i'ih hi it I'M 

Lon.rac, entered y/sj by A-y/io/MfiM pfOp/UtiA toPfog ifniiiM (fo (At 
property k}AU, under y//pef ! ,r,ti,r/j.e'r/ / t of //oyW of WHffh htidAW/y 
of prcrptdy in irAcy/v/n ef Am/*/ o'/M.vM '/fophA, of KW,b 
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after. property has been released— Act No. XIX of 1873 (17.- TV. P. 

Land Revenue Act), section 2055, as amended by Act No. Ill of 
■' 1899 ( United .Provinces Court of Wards Act).] Section 174 of the 
Oudh Land Revenue Act (XVII of 1876) enacts, with respeot of 
persons whose property is under the superintendence of the Court of 
Wards, that, “ no such property shall be liable to be taken in execu- 
tion of a decree made in respect of any contract entered into by any 
such person while his property is under such' superintendence.'” 

Held, that the phrase, “ while his property is under such 
superintendence” was annexed to and elucidative of the verbal 
expression “ contract entered into by such person.-” Where there- 
fore a contract has been made during such period of time, the effect 
of the section is to protect the property against attachment in 
execution of the decree, even after the property has been released 
from superintendence of the Court of Wards. , 

The dictum to the contrary in Rameshar Bakhsh Singh v. 
Dlianpal Das, 14 Oudh Cases, 6, dissented from. 

Debi Bakhsh Singh v. Shadi Lai . . . . . . 271 

ACTS— 1877— -I (Specific) Relief Act), section 27.- Sale — Suit for speci- 
fic performance of contract to sell, defendants being vendees under a 
registered sale deed— Priority —Act No XVI of 1908 (Indian Regis- 
tration Act ), section 50], The owners of a village which had already, 
been sold at an auction sale in execution of a decree" agreed to sell it 
- to the plaintiff, provided that the auction sale should be Bet aside. 

The auction sale was set aside ; but subsequently the village was sold 
by means of a registered sale-deed to a third party. Held, on suit by 
the plaintiff for specific performance of the contract to sell to him, 
that the defendants vendees’ registered sale-deed did not take 
priority over the contract in his favour and that it lay on the 
defendants to rebut the evidence given by the plaintiff to the effeot 
that the defendants at the time of their purchase wore aware of the 
existence of the contract in favour of the plaintiff. 

Nanbat Rai v Dhaunkal Singh . . . . . . 184 


— 1877 — XV — (Indian Limitation Act), schedule II, abticle 126, 

See Hindu law . . . . . . . . . . . 126 

— 1879 — XVIII— -(Legal Pbaotitionebs act), section 14 — Legal 
practitioner — Prosecution, ordered — Certificate not to be cancelled until 
result of prosecution is Jcnoivh — Practice .] Where a District 
Judge, having the alternative to take action agaiDSt a pleader 
practising in his judgeship under seotion 14 of the Legal Practition- 
ers Act, 1879, or to initiate criminal proceedings against him, takes 
the latter, he ought to wait until the result of the criminal proceed- - , 
ings is known before refusing to renew the pleader’s certificate. . 

In the matter of a Pleader .. . . .. 182 

— 1882 — IV (Tbansfeh of Property Act), sections 5, 6,7 and 127— 

Minor — Validity of transfer in favour of a minor.] Held that, 
inasmuch as there is nothing in the law to prevent a minor from 
becoming a transferee of immovable property, so a minor in whose 
favour a valid deed of sale has been executed is competent to sue. for 
possession of the property conveyed thereby. Ulfat Rai v. Qauri 
Shankar, I. L. R., 33 All., 657, and Raghunath Baksh v. Haji Sheikh 
Muhammad Baksh, 18 Oudh Gases, 115, referred to. Motion Bibee 
v. Dharmodas Chose, I. L. R., 30 Calc., 539, and Navakotti Narayana 
Chetty v. Logalinga Chetty, I. L. R., 33 Mad., 312, distinguished. 

Munni Kunwar v. Madan Gopal . . • • • • ®2 

section 6 Compromise 

of claim to possession of properly of deceased person— Such compromise 
not a transfer of reversionary rights.] B olaimed adversely to M the 
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property left by M's deceased father. The claim was compromised, 
and B for a consideration of Rs. 5,000 and somo immovable property, 
withdrew hia olaim and recognized the . title of M as absolute owner. 

M. died, and the property passed to her husband K, who sold part 
of it to S'. 

Held, on suit by S. to" reoover possession of the property so 
purchased, that the compromise by B of his olaim against M was 
not obnoxious to the prohibition contained in section 6 of the 
Transfer of Property Act, 1882, as being sale of reversionary rights. 
Mohammad Hashmat Ali v. Kaniz Fatima, 13 A.L. J 110, referred to. 

Barati Lai v. Salik Ram . . . . . . 107 

AOTS — 1882 — 17 (Tbansfeb of Pbopebty Act), sections 45 and 55, See 

Minor .. .. .. .. .. 184 

— — — section 55 (4) (b)— Sale- 

Vendor’s lien — Lien not enforceable against subsequent purchaser 
without notice.] The vendor’s lien for unpaid, purchase money 
provided for by section 55 (4) (b) of the Transfer of Property Act, 

1882, cannot be enforced against the property in the hands of sub- 
sequent transferees for value without notice of the lien. Webb v. 
Macpherson, I. L. R., 31 Calo., 57, distinguished. 

Gur Dayal Singh v. Karam Singh . . . . . . 254 

: —section 59 — Attesta- 
tion — Document attested by one witness only*— Mortgage— Charge.] 

A dooument purporting to be a deed of mortgage' bore the eignature 
of one attesting witness ; and the name of another person was 
written, on the margin by the scribe, but there was no signature 
or mark made by this second person. In a suit brought upon the 
document after his death it was held that the document was not 
duly attested by two witnesses within the meaning of section 59 of the 
-Transfer of Property Act, inasmuch os there was nothing to show 
that the person whose name appeared on the dooument as an 
attesting witness had authorized , the scribe to sign it for. him, and 
therefore it could neither operate as a mortgage nor oreate a charge 
on immovable property. 

Param Hans v. Randhir Singh .. ,, .. 161 

— — section 90, See Suit to 

set aside a decree . , . . . . . . . . 7 

■ — : section 95, See Act No. 

IX of 1908, schedule I, articles 134 and 144 .. .. 138 

: — — SECTIONS 105 AND 

107 — Agreement to let land on payment of annual rent — Construction 
of buildings in reliance on agreement — Licence— Remedy of licensee , 
for wrongful eviction.]. The defendant’s father gave the plaintiffs 
permission to build a. gola, or market place, on a certain plot of land, 
the latter agreeing to pay Rs. 6 a year as ground rent ; but no lease 
was executed. The plaintiffs began to build the gola, but before it 
was finished they were evicted by the owner of the land. Held ovl 
suit by the plaintiffs for possession and for an injunction to prevent 
the defendant from interfering with the gola, that the plaintiffs were 
not lessees, but merely licensees, and that their remedy, if any, was 
by way of a suit for damages for the wrongful revocation of their ' 

' licence. 

Basdeo Rai v. Dwarha Ram .. ... .. 178 

: — - ~ _ — ; SECTIONS 123 AND 129 

Gift — Validity of gift of immovable property— Muhammadan law ] 

Where a Muhammadan had made a gift of immovable property 
. whioh was valid according to Muhammadan law, it was held that 
• the gift was none the less valid beoause the donor had executed a 
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deed of gift purporting to oonvey the property to tho donee, which, 
owing to a dofeot in the attestation, was invalid recording to tho 
provisions of tho Transfor of Proporty Aot, 1882. 

Karam Ilahi v..Shar£-ud-din .. .. .• 212 

ACTS— 1882— VI (Indian Companies Act), sections 01,125 and 151 —Com- 
pany — Winding up— Contributory — Liability of contributory for 
calls.} Onco a membor of a Company is upon tho list of contribu- 
tories, unless ho succeeds in showing as ngainst tho liquidator that 
ho should not havo boon put on tho lint of contributories, ho is liablo 
for all thoso matters in respect of which ho may bo charged in tho 
event of the company boing wound-up, that is to say, to tho oxtcnfc 
of his original share held in tho company which remains unpaid ho 
is liablo to oontrihuto to tho assets of tho company, for payment of 
tho debts duo to creditors and tho oxponsos of tho winding-up undor 
section 61 of tho Indian Companies Aot, 1882. Ho is therefore 
liable in respect of unpaid calls, oven though, as against tho com- 
pany, tho realization of such calls may havo bccomo barred by limi- 
tation. Sorabji Jamselji v. Ishwardas Jugjiwandas, I, L. R., 20 
Bom., 854, and Vaidiswaxa Ayyar v. Siva Subramania Mudaliar, 

I. L. R., 81 Mad,, G6, followed. 

Jagannath Prasad v. U. P. Flour and Oil Mills Company, 

.. Limited .. .. .. 847 

— : section 169— Civil Procedure 

Code, 1908, order XXI, rules 58 and 63 — Appeal.} Tho right of 
appeal undor tho provisions of section 169 of Aot No. VI of 1882, is 
co-extensivQ with the right of appeal conferred by tho Oodo of Civil 
Procedure. 

In tho liquidation proceeding of tho Indian Exchango Bank a 
person desoribod ns tho proprietor of a cortain firm was direct- 
ed by the Additional Judgo of Lahore* to pay a cortain sum as a 
contributory. This ordor waB sent to tho District Judgo of Agra for 
execution, when another person put in nn objection to tho efleot 
that he was tho sole proprietor of tho Ifirm. Tho District Judgo 
declined to consider this objection. 

Held, that no appeal lay from tho "Judgo’s ordor, inasmuoh as 
it waB under order XXI, rule 86, tho objection boing undor order 
XXI, rule 58. . 

San fci Lai v. The Indian Exohango Bank .. .. 697 

‘1887 — IX (Pbovinciad Smald Oaobe Oooets Act), section 17— 

Civil Procedure Code (1908), seolion 2&—Suit transferred from Subor- 
dinate Judge with Small Cause Court powers to Munsif — Ex parte 
deoree— Procedure.} Held, that section 24, sub-olause 4, of the 
Code of Civil Procedure contemplates a court vested with tho powers 
of a Court of Small Causes and that when a suit is transferred from 
that court to another court, the court trying it is to bo deemed a 
Court of Small Causes, and its procedure is to be governed by the 
provisions of the Provincial Small Cause Courts Aot. Therefore 
when suoh a suit is transferred to a Munsif from the court of a 
Subordinate Judge vested with Small Cause Court powers and the 
former passes an ex parte deoree in the suit, an application to havo 
the ex parte decree set aside must be accompanied by a deposit of 
the amount of the deoree or a security in respect of the amount as 
required by section 17 of the Provincial Small Cause Courts Act, the 
provisions of which are mandatory. Mangal Sen v. Rup Chand , 

'I L. R., 13 ’All., 324, and Jagan Hath v. Chet Ram, I. L. R-, 28 All., 

470, referred to. Sarju Prasad y. Mahadeo. Pande, I. L. R., 87 All., 

470, distinguished. 

Ohhotey Lai v. Lakhmi Chand Magan Lai ,, 426 
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AOTS— 1887 — IX (Provincial Small Cause Courts Act), section 25 — 
Revision— Jurisdiction of High Court — Execution of decree —Limita- 
tion— Application to court to take a step in aid of execution— Applica- 
tion for extension of time.'] A bond fide application made by a 
decree-holder praying for extension of time for the purpose of ascer- 
taining the whereabouts of his' judgement-debtor is an application to 
take a step in aid of execution and saves limitation. Where a Small 
Cause Court, without any materials on the record, gratuitously 
assumed that such an application presented by the decree-holder 
was not bond fide, and consequently that a subsequent application 
for the execution of the decree was time-barred, it was held that 
there was ground for interference by the High Court in revision. 

Bhairon Prasad v. Amina Bagam ... M 690 

1889—' VII (Succession Certificate Act )— Certificate refused — 

Matters to be proved to entitle applicant to a certificate.] A Govern- 
ment promissory note payable to one Madho Sahai was assigned by 
a registered deed by the legal representative of Madho Sahai to one 
Radhika Prasad. Upon the assignee applying for a- certificate of 
succession in respect of this note, it was refused on the ground that 
it was not established that the assignor had himself a good and 
subsisting title to the note. 

Held, that, whether the assignor of the applicant had a valid title 
or not, or whether the assignment conveyed any title to the appli- 
. cant, or whether the debt secured by the promissory note was 
recoverable or not, were not matters which fthe court had to deter- 
mine upon an application for a certificate. The only ques tion which 
the court had to decide was whether the applicant was the represen- 

- tative of the person to whom the debt was alleged to have been duo. 

Radhika Prasad |Bapudi V, Secretary of State for India 

in Council . . ... . . . . 438 

— — section 4 —Letters 

of administration— Assignment of debt by holder of letters of adminis- 
tration of debt covered by certificate — Rights of assignee.] A decree 
for possession of certain property and for mesne profits was passed 
in favour of A and his wife. The wife died after the date of the 
decree. A obtained .letters of administration in respeot of the 
estate of his wife, and then transferred his own rights under the 

, decree, as also those of his wife, to H. H applied for execution of 
the decree. The judgement-debtors objected, inter alia , that the 
decree could not be executed without letters of. administration or a 
suocessicn certificate being obtained by a transferee. 

Held that H oould execute the decree without taking out fresh 
letters of administration. 

Per Walsh, 3". — A person claiming as assignee 'of a debt which 
was due to the estate of a deceased person is not claiming “the 
effects of the deceased”. Prom the date of assignment, the debt 
due to the deoeased ceased to be part of the deceased’s effects. 

• The claim contemplated by suh-section 1 of section 4 of the Suc- 
cession Certificate Act is a claim made by a person in the capacity 
of, and as a personal representative of, a deceased person. 

.Goswami Sri Raman Lalji v. Hari Das .. .. 474 

1899 — II (Indian Stamp Act), section 3, See Act (Local) No. II of 

1903, section 17 . . • . ." . . . . . . 851 

— SCHEDULE I, ARTICLE 55 — Stamp — 

Release — Partition deed.] Two persons, each of whom claimed the 
sole right to the property of a deceased relation, arrived at a compro- 
mise of their respective'^ laims and gave effect 1 thereto by means- of • 
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two floods of even date, 'by which doodo each rolinquishod in favour of 
tho other his (or her) claim to a portion of tho estato of the 
fleoeasod. 

Held that theso floods woro releases,- assossablo to stamp duty 
ttndor article 55 of tho first sohcdulo to tho Indian Stamp Act, 1899, 
Ehnath S. Qownde v. Jagannath S. Oowndc, 1. L. R., 9 Bom., 417, 
and Beforencc under Stamp Act, section 4G, I. L. R., 18 Mad., 233, 
referred to. Bcfcrcnco under Stamp Act, section 40, I. L.R., 12 Mad., 

198, distinguished. 

Jiban Kunwar u. Gobind Das . . ... •• &8 

ACTS— 1907— HI (Provincial Insolvency Act), section 37— Insolvent— 

Effect of lease of occupancy holding granted shortly before filing peti- 
tion of insolvency .] Section 37 of the Provincial Insolvency Act, 

1907, has no application to the caso of a leaso granted for good con- 
sideration by an insolvent shortly before tho filing of. his petition, 
unless the object thereof is to give a profcronco to oue creditor over 
tho others. If the loaso is found to bo a merely colourable transac- 
tion, tho insolvent still retaining possession of the property leased, 
it can bo avoided and tho property plnocd in tho hands of tho 
rocoivor : otherwise tho rents should bo paid to the rccoivor for the 
benofit of tho creditors. Tho leased property being an occupancy 
holding, held that there was no reason for directing tho surrender 
thereof to the zamindar. 

Desraj v. Sngar Mai • « • • • • 87 

1908— IX (Indus' Limitation Act), suctions 5 and 14 ; sche- 
dule I, article 178, See Qivil, Procedure Codo (1908), schedule II, 
olauses 17 and 20 . . • • . • . . 85 


' BECTION12; BCIIEDULE I. ART- 
ICLE 179— Limitation — Application for leave to appeal to His Majesty 
in Council— Exclusion of lime requisite for obtaining a copy of the 
decree.']' Held that section 12 of tho Indian Limitation Act, 1903, 
applies ito applications for lcavo to appeal to His Majesty in 
Oounoil. Tho appellant is thoreforo entitled to oxolude tho day 
upon wbioli tho judgement complained of was pronounced and tho 
timo requisite for obtaining a copy of the decroo from tho poriod of 

limitation prescribed. 

Ram Sarup v. Jaswant Rai „ .. .. 82 

SECTION 19 ; SCHEDULE I, 

article 148, See Mortgago .. .. 540 

schedule I, Article 62— 

Suit for money taken in execution of a decree— Compensation — Suit 
for money had and received.] In execution of a deoreo cort-ain ronts 
due to the judgement-debtor from bis tenants were attached. Prior 
to the passing of this decree the judgoment-debtor had sold tho 
property to a third party. Tho decree-holder got the court amin to 
realize the rents duo from tho tenants and they were deposited in 
Court and ultimately paid over to the fleoree-holder. Ihe purchaser 
brought the present suit against the decroc-holdor for the recovery 
of the money within three years of the payment to him. Held, that 
the suit was for money had and received within the meaning of article 
62 of sohedule I to the Indian Limitation Aot. Jagjivan Javherdas 
V. Gutam Jilani Chaudhri f I. L. R , 8 Bom., 17, dissented from. 

Niadar Singh v. Ganga Dei .. *• •• 676 

SCHEDULE I, ARTICLES 134 AND 

144 — Suit for redemption by co-mortgagor — Property alread/y redeemed, 
re-mortgaged and.finally sold to second mortgagee — Limitation— Act 
Ho. IV of 1882 (Transfer of Property Act), section 95.] In 1860 the . 
father of a family of four sous mortgaged som9 of the family property. 
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In 1877, after the death of the father, one of the sons again mort- 
gaged the property and with the money borrowed on the seoond 
mortgage paid oS the first mortgage. The second mortgagee or his 
son remained in possession of the property as mortgagee until 189S, 
when the second mortgagor sold it to the son of the second mort* 
gagee. In 1912, a grandson of the original mortgagor sued for 
redemption of the mortgage of 1860. 

Held, that the suit was barred by limitation under article 144 
of the first sohedule to the Indian Limitation Act, 1908, whatever 
might have been the position of the members of the family (which . 
was not clear) as regards jointness or separation. 

Article 134 does not apply to a person who being interested in 
part of a mortgage redeems the whole, such person being merely a 
charge-holder and not a mortgagee. Ash fag Ahmad v. Wasir Ali, 

I. L. JR., 14 All., 1, distinguished. 

Jai Kishan Joshi v. Budhanand Joshi ,, .. 188 

ACTS— 1908— IX (Indian Limitation Act), sohedule I, article 135, 

See Mortgage . . . . . . . . * . . 97 

SOHEDULE I, ABTIOLE 141, 

See Hindu law ... . . . . . . 117 

SCHEDULE I, ABTIOLES 165 AND 

181— Civil Pbooedube Oode (1908), bection 47 — Execution of 
deoree — Limitation — Application by judgement-debtor to be restored 
to possession of immovable properly taken by the decree-holder in 
excess of that decreed .] Held that tho application of a judgomont- 
debtor for restoration of immovable property seized by tho decree- 
holder in excess of what has been decreed, is one under section 47 
of the Code of Civil Procedure and is governed by Articlo 181 of 
schedule I to the Indian Limitation Act. Ratnam Ayyar v. Krishna 
Doss Vital Doss, I. L. B., 21 Mad., 494, Har Din Singh v. 
Lachman Singh, I. L. R„ 25 All., 343, dissented from. 

Abdul Karim v. Islam-un-nissa Bibi ,, 839 

——SCHEDULE I, ABTIOLE 181, SCO 

Civil Procedure Code (1908), order XXXIV, rule 5 . . ,, 21 

SCHEDULE I, ARTICLE 182(7), 

See Civil Procedure Code (1908), order XXI, rule 2 . . .. 204 

• . XVI (Indian Registration Act), section 17, See Civil 

Prooedure Code (1908), order XXIII, rule 3 .. .. 75 

• — ; — — SECTIONS. 17 AND 49 — 

Registration — Petition to Revenue Court in mutation proceedings— 
Compromise — Family settlement.'] A separated Hindu created two 
usufructuary mortgages on portions of his estate, and then died 
. leaving a widow and a daughter. The widow held possession for her 
life-time and created a third usufructuary mortgage. She died. 

Her daughter laid claim to the estate and applied for entry of her 
name in the revenue records. M, one of tho reversioners, contested 
her application, urging that her father was joint with him and not 
separate. The parties came to-terms orally. The daughter , agreed 
to give up her claim ; M, in return, agreed to take the estate, to 
- pay off the mortgages and to pay a certain sum to the daughter. 

They two then filed a joint petition in which it was stated that the 
parties had come to terms. This statement in the petition was 
followed by another on behalf of the daughter that as she had given 
up her claim to the estate she had no objeotion to mutation of . 
names being made, in favour of M. The Revenue Court’s order was 
. that mutation was to be made according to that compromise. M, 
to secure to the daughter the payment of the money which he had 
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promised to pay, executed two bonds in favour of her sister’s bus- 
band ; but be never paid the money due thereon ; on the contrary 
be managed to get the bonds back and kept them. Some time after- 
wards the daughter sued to recover possession of the property in 
dispute. 

Held that in the -circumstances the plaintiff was entitled to a 
decree conditional on her paying the amount due on the mortgages. 

Jagrani v. Bisheshar Dube .. .. .. 366 

ACTS — 1908— IX (Indian Limitation Act), section 50, See Aot No. I 

of 1877, section 27 . . . . ... . . 184 

section 60, See Aot 

No. I of 1872, section 70 .. .. .. .. 1 

1908— XVI (Indian Registbation Act), sections 82 and 83— 

Permission of registration officer a necessary preliminary to a pro- 
secution.'} Held that the permission referred to in seotion 83 of the 
Indian Registration Act, 1908, is a necessary condition precedent to 
the prosecution of any person for an 'offence mentioned in section 82 
of. the Aot. King -Emperor v. Jiioan, 27 Indian Gases, 208, referred 
to. 

Emperor v. Husain Khan ' * .. '854 

-1913 — VII (Indian Companies Act), section 207 — Voluntary 

liquidation — Decree passed against company prior to liquidation — 

Stay of execution— Jurisdiction.} A decree had been obtained 
against a company which subsequent to the passing of the decree 
went into voluntary liquidation. The decree-holder applied for „ 
execution of the decree which was granted by the court of first 
instance. On appeal the District Judge ordered stay of execution. 

Held that the District Judge.had no jurisdiction to stay execution. 

Under the Indian Companies Act the only court that could stay 
execution was the High Court.. 

' Held, further, that section 207 of the Indian Companies Aot is no 
bar by itself to the progress of execution unless and until an order 
■has been obtained from a court haviDg jurisdiction under the 
Companies Act, either for winding up or for stay of proceedings. 

■ Suraj Bhan v. The Boot and Equipment Factory, Agra . . 407 

——(Local) — 1900 — I (N.-W. R. and Oddh Municipalities Act), 
■bection 132— Breach of rule made under clause (e) of section 130 — 
Notice.} In order to render a person liablo to punishment for 
.breaoh of a rule made under clause (e) of section 130 of the Munici- 
palities Act (Local I of 1900), by reason of the continuance of sale or 
exposure for sale of certain specified article upon any premises 
wbicb were at the time of the making of such rules used for suoh 
purpose, it is necessary that six months’ notice in writing should 
have beeD served upon him in the manner provided by law ; and 
conviction in the absence of such notice is bad in law. 

Emperor t). Gbamman .. .. .. ..455 

— (Local)— 1901— II (Agba Tenancy Act), section 22— Occupancy 

holding — Hindu female in possession as such of occupancy holding— 
Succession.} Thero is nothing in the Agra Tenancy Act to enlarge 
the estate in an occupancy holding of a Hindu female in posses- 
sion at the time the Act of 1901 was passed, beyond the ordinary 
estate of a Hindu female. The Act not having provided for the 
devolution of the interest in an occupancy holding where it was, at 
the passing of the Act, in the possession of a Hindu female as 
such, the rightB of the parties claiming suoh holding on the 
death of the last female occupant must bo ascertained according 
to the ordinary Hindu Law. 

Bisheshar Abir v, Dukharan Ahir .. »• JTJ 197 
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ACTS— (Local)— 1901— II ( Agba Tenancy Act), section 22— Occupancy 
holding — Succession — Holding owned by a joint Hindu family.'] An 
oocupancy holding owned by a joint Hindu family does not devolve 
at the death of the last surviving member of the joint family on 
that member’s widow. 

Mahabir Singh, V, Bhagwanti .. .. .. 826 

—SECTIONS 68 AND 177 (fl)- 

Suitfor ejectment — Question of proprietary title — Appeal— Jurisdic- 
tion.] In a suit for ejectment under section 58 of the Tenancy Act 
defendant denied the plaintiff’s title and setup another man as his 
landlord. The court of first instance decreed the olaim. o 

Held, that an appeal from this decision lay to the District Judge 
' under section 177 (e) of the Aot, inasmuch fas the question of the 
plaintiff’s proprietary title was put in issue in the court of' first 
instance and was a matter in issue in the appeal. 

Ganga Prasad v. Hari Narain . . . . . . 466 

— — -section 124- Distress — 

Attachment — Removal by tenants of distrained crops — Theft— Act 
No. XL V of i860 ( Indian Penal Code), section 379.] A- distress 
legally carried out according to the provisions of the Agra Tenancy 
Act, 1901, takes priority over the rights of a decree-holder who has 
attached the crops distrained, and this notwithstanding that the 
distress may be the result of collusion between the landlord and 
his tenants. 

When, therefore, certain cultivators acting under seotion 124 
(1) of the Agra Tenancy Aot, cut and stored oertain crops whioh 
had been distrained by their landlord, but whioh had also been 
previously attached by a decree-holder, it was held that they had 
committed no offence. 

Emperor v. Ram Dayal .. .. „ 40 

SECTION 164 — Suit against 

lambardar for profits — Sir and khudkasht land held by co-sharers to 
be taken into account .] Held that in a suit for profits brought by a 
co-sharer against a lambardar under section 164 of the Agra Tenanoy 
Act, 1901, the plaintiff is entitled to have taken into acoount the 
profits of sir and khudkasht and held by the other co-sharers in 
the village. Bishambhar Nath v. Bhullo, I. L. It.,- 34 All., 98, 
disoussed. Oulsari Mai v- Jai Bam, I. L. It., 36 AH., 441, referred 
to. 

Ganga Singh v. Ram Sarup .. ,, •« 223 

-1— — : . — , section I6i— Jurisdic- 

tion — Civil and Revenue Courts—" Profits ” — Income derived from 
land and houses in the abadi .] Held that the income derived 
from land and houses in the abadi oould not properly be regarded as 
profits of the mahal in respect of whioh a suit was cognizable 
exclusively by the Court of Revenue under seotion 164 of the Agra 
Tenancy Aot, 1901.. Baldeo Singh v. Beni Singh, Weekly Notes, 

1899, p. 67, referred to. S 

Digbi jai Singh v. Hira Devi H „ " 322 

: : SECTIONS 182 AND 188— • - 

Suit for rent —Second Appeal to District Judge— Remand— Appeal — 

Civil Procedure Code (1908), order XLI, rule 23.] Held that no 
appeal lies from an order of remand under order XLI, rule 23, 
of the Code of Civil Procedure made by a DiBtriot Judge in an 
appeal in a suit for rent under section 180, olause (2), of the Agra 
Tenancy Aot, 1901. 

.. Gulzari Lai v. Latif Husain ,, ^181 
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ACTS— (LoaAii)— 1901— II (Aqua Tenancy Act), section 202— Remand 
—Effect of Revenm Court decision on question of tenancy in a former 
suit, in a subsequent suit in a Civil Court for ejectment as trespasser.] 
Defendants woro tenants of one JD, D. took,, proceedings in tho 
Rovonuo Courts to eject them ns tenants at will. Tho Assistant 
Collootor dismissed tho suit, hut the Commissioner allowed tho 
appeal. Tho Board of Revenue, however, in second appeal dismissed 
tho suit. D in tho meantimo had executed tho decreo passed by tho 
Commissioner and obtained possession. Upon the deoreo passod by 
tho Board of Revenuo in thoir favour tho defendants made an 
application to ho restored to possession, but it was rejected ns 
time-barrod. D's son brought tho present suit to eject tho defendants 
as trespassers alleging that ho bad been in possession of the land as 
his Icliudhasht ; that tho defendants had entered into foroiblo posses- 
sion, and that tho effect of tho Revenuo Court proceedings was to 
extinguish tho tenancy. The defondants pleaded that the tenancy 
subsistod. Tho court of first instance deeidod that tho tonanoy was • 
subsisting, but granted to tho plaintiff damages for forciblo dispos- 
session. The lower appellate court remnnded the caso to tho first 
court with directions to not in accordance with tho provisions of sec- 
tion 202 c£ tho Agra Tenancy Act. Held, that tho order was tho 
propor ono to make in tho circumstances of the oaso, and tho question 
whothor by reason of tho events that had hnpponod since tho decision 
of tho Board of Revenuo tho tonanoy was extinguished or not was ono 
whioh tho Rovonuo Courts woro competent to decido. Ataru v. Oauri 
Sahai , Weekly Notes, 1904, p' 40, and Sarju Mi sir y. Bindoshri 
Pershad, 11 A. L. J., 091, referred to. 

Bhawnn u. Madnu Mohan Lai . . 533 

■ — —(Loenr.) — 1901— III (United Phovinceb Land Revenue Act), sec- 
tions 50, 8 G — Cess — Rent— Rent payable partly in cash and partly in 
kind.] Cortain tenants holding under a qabuliat agreed to pay ns ront 
a fixed sum in.monoy and also cortain quantities yearly of bhusa, 
chart, grain and suguroano, desoribod in tho qabuliat as rasum 
zamindari. 

Held that, notwithstanding that tho payments in kind woro 
dosoribod as “ rasum’samindari,” thoy woro novortholoss part of 
tho ront and could bo' recovered by tho lessor, and did not fnll with- 
in tho purviow of section 5G or section 8 G of tho United Provinces 
Land Rovonuo Aot, 1901. Sri Ram v- Asghar Ali, I. L. R., 85 All., 

' 19, distinguished, 

Rangi Lslu. Jassa ,, • .. .. 286 

X ‘ 7 -SEC- 
TIONS 110, 111 AND 112 -Partition— Question of propriotary title.] 

Ono of tho co-sharora in a village applied in a Court of Revenuo 
for partition, whereupon another of tho co-sharers raised the 
objootion that tho village had already boon partitioned privately 
and oould not again be dividod. 

Held, that this objection raised a question of propriotary titlo 
in respect of which tho Court of Rovonuo had jurisdiction to refer 
the parties to the Civil Court. 

Ram Narain «. Jagan Nath Prasad. , .. 115 

r ¥ r* > t - 


section 111 (1) ( b ) — Partition — Non-applicant required to file suit in 
Civil Court — Non-compliance with order — Appeal.] A Collootor trying 
a partition oase made an order under section 111 (1; (b) of the United 
Provinces Land Revenue Act, 1901, against the non-applicant. He 
failed to oomply with this order, but alleged that in a oivil suit 
between, .the parties to tbo partition oase it bad been deoided in 
respect of oertain non-revenue-paying property that both sides were 
members of h ' joint Hindu family. ' ■■ r 
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The Collector, however, overruled his objection, finding that the 
ruling did not apply to revenue paying properly. 

Held that no appeal lay to the Distriot Judge from this order. 

Har Prasad v. Mukand Lai .. .. „. 70 

ACTS— (Local) — 1901 — in (United Provinces Land Revenue Act), 
sections 111, 112, 233 (k)— Civil Procedure Code (1908), section 11; 
order II, rule 2— Partition— Suit for possession of property,' the 
subject of partition.] A person who was really entitled to one half 
of a four biswa zamindavi share, hut was recorded only in respect 
'of a 3$ biswa ohare applied for partition of the latter share. After 
the date fixed for filing objections the person who was recorded in 
respect of the remaining one-fourth biswa share came in and asked 
for partition of that. one-fourth biswa share. The partition was 
. completed, but subsequently the original applioant brought suit to 
recover the one-fourth biswa share. 

Held that the suit was not barred by section 233 (k) of the 
United Provinces Land Revenue Act (1901), neither was it barred 
by order II, rule 2, of the Code of Civil Procedure, inasmuch as 
that rulo did not apply to proceedings under the Land Revenue 
Act, nor by the rule of res judicata. 

Kalka Prasad v. Manmohan Lai . . - . . . . 302 

section 233, clause (7c ) — Civil and Bcvcnuo Courts — Jurisdiction — 
Partition — Land of a third party alleged to bo wrongly included in 
a patti formed by imperfect partition— Suit for recovery of possession 
in Civil Court.] When land belonging to one patti was, apparently 
by mistake and without notice to the person who claimed to bo the 
rightful owner thereof, included in another patti and made the 
subject of an imperfect partition, it was held that the person who 
claimed to be the owner of the land so dealt with was not debarred 
by section 233 (k) of the United Provinces Land Revonue Act, 1901, 
from suing in the Civil Court to have his right to the land declared 
and to recover possession thereof. Muhammad Sadiq v. Lauio Bam, 

I. L. R., 23 All., 291, distinguished. 

Quaere whether section 233 (fe) of the United Provinces Land 
Revenue Act, 1901, applies at all to an imperfect partion. 

Shambhu Singh v. Dayal Singh . , . . ,, 243 

; '(Local)— 1903 — II (Bundelkhand Alienation ~of Land Act), 

section 17 — Mortgage executed by Collector — Stamp — Act Wo, II of , 

1899 (Indian Stamp Act), section 3.] Hold that a mortgage exeouted 
by a Collector under the provisions of section 17 of the Bundelkhand 


Alienation of Land Act, 1903, is not exempt from stamp duty. 

Somwarpuri v. Mata Badal .. 351 

ADMISSION, See Act No. I of 1872, section 70 .. .. l 

ADVERSE POSSESSION, See Mortgage .. .. 411 

ALIMONY, See Act No. IV of 1869, section 37 . . . . . . 688 

ANCESTRAL PROPERTY, See Oivil Procedure Code (1908), order XXI, 

rule 66 .. .. .. .. .. .. 481 

APPEAL, Aot No. VI of 1882, section 169 ,, .. .. 537 

— . — -See Act (Local) No. II of 1901, sections 58 and 177 (a) . . 465 

_—.g e 6 Act (Local) No. II of 1901, seotions 182 and 183 .. 181 

See Aot (Looal) No. Ill of 1901, seotion 111 (1) (6) .. ' .. 70 

-Sea Civil Procedure Oode (1908), section 104 (/) .. .. 380 

r.See Civil Procedure Code (1908), order IX, rule 12 . . . . 357 
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ACTS— (Looad)— 1901— II (Aqua Tenanox Act), section 202— Remand 
— Effect of Revenue Court decision on question of tenancy in a former 
suit, in a subsequent suit in a Civil Court for ejectment as trespasser.] 
Defendants woro tenants of one D, D. fook 6 proceedings in the 
Rovonuo Courts to ejeot them ns tenants at will. Tho Assistant 
Collector dismissed tho suit) but the Commissioner allowed the 
appeal. Tho Board oi Rovonuo, however, in second appeal dismissed 
tho suit. D in tho meantime had executed tho dccreo passed by tho 
Commissioner and obtained possession. Upon the deorco passod by 
tho Board of Revenuo in t-hoir favour tho defendants mado an 
application to bo restored to possession, hut it was rejected ns 
time-barred. D's son brought tho presentsuit to eject tho defendants 
as trespassers alleging that ho had been in possession of tho land as 
his Ichudkasht ; that tho defendants had entored into foroiblo posses- 
sion, and that tho effect oi tho Revenue Court proceedings was to 
extinguish tho tenancy. Tho defondants pleaded thnt tho tenancy 
subsisted. Tho court of first instance decided that tho tonanoy was - 
subsisting, but granted to tho plaintiff damages for forciblo dispos- 
session. Tho lowor appellate court remanded the case to tho first 
court with directions to not in accordanco with tho provisions of sec- 
tion 202 ci tho Agra Tonancy Act. Held, that tho order was tho 
proper ono to make in tho circumstances of tho oaso, and tho question 
whothor by reason of tho ovents that had happened since tho decision 
of tho Board of Rovonuo tho tonanoy was extinguished or not was one 
which tho Rovonuo Oourts wero competent to decido. Mam v. Qauri 
Sahai, Weekly Notes, 1904, p*. 49, and Sarju Misi>\ v. Bindoshri 
Per shad, 11 A. L. J., 091, referred to. 

Bhuwan v. Medan Mohan Lai . , 533 

— — — (Local)— 1901— 111 (United Phovjnoeb Land Revenue Act), sec- 
tions 50, 8G — Cess — Rent — Rent payable partly in cash and partly in 
Iciiid.] Certain tenants holding under a qabuliat agreed to pay as ront 
a fixed sum iu.money and also cortnin quantities ; yearly of bhusa, 
chart, grain and suguronno, dcsoribod in tho yabuliat as rastim 
eamindari. 


Held that, notwithstanding thnt tho paymor wero 

dosoribod as “ rasuni'samindari” they woro noV t of 

tho ront and could bo recovered by tho lossor, a 'th- 
in the purviow of section 56 or section 86 of 111 ■ .. 

Land Rovonuo Act, l»01. Sri Rainy ■ dsghar All., ' 

' 19, distinguished. 

Rangd Lain. Jassa .. 286 


' •' SEC- 
TIONS 110, 111 and 112 —Partition— Question title.] 

One of tho co-sharors in a village applied in v- • 

for partition, whoroupon another of tho tho 

objection that tho village had already bo" v tely 

and oould not again bo dividod. 

Held, that this objection raised a qu= !■ title 

in respeot of whioh the Court of Rovonuo In rofor 

the parties to tho' Civil Court. 

Ram Narain v. Jagan Nath Praoa 

tv f't * J 


Section 111 (1) ( b ) — Partition — Non-a,. -I- ui ' 

Civil Court — Non-compliance with order — ry 

a partition case made an order undor seotic I '■ 

Provinces Land Revenue Act, 1901, agains 

failed to comply with this order, but n u 

betweon .the parties to the partition •< ' ' 

respeot of certain non-revenue-paying proper 
mimbers of a’joint Hindu family. 
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The Collector, however, overruled his objection, finding that the 
ruling did not apply to revenue paying property. 

Held that no appeal lay to the Distriot Judge from this order. 

Har Prasad v. Mukand Lai .. .. 70 

ACTS— (Local)— 1901 — III (United Provinces Land Revenue Act), 
sections 111, 112, 233 (k)— Civil Procedure Code (1908), section 11 ; 
order II, rule 2— Partition— Suit for possession of property , ' tho 
subject of partition,'] A person who was really entitled to one half 
of a four biswa z:\mindari share, but was recorded only in respect 
‘of a 3$ biswa share applied for partition of tho latter share. After 
the date fixed for filing objections tho person who was recorded in 
respect of the remaining one-fourth biswa share came in and asked 
for partition of that . one-fourth biswa share. The partition was 
completed, but subsequently the original applicant brought suit to 
recover tho one-fourth biswa share. 

Held that tho suit was not barred by section 238 (ft) of tho 
United Provinces Land Revenue Act (1901), neither was it barred 
by order II, rule 2, of tho Code of Civil Procedure, inasmuch as 
that vulo did not apply to proceedings under tho Land Revenue 
Act, nor by the rule of res judicata. 

Kalka Prasad v. Mamnohan Lai , . - , , , . 802 


beotion 233, clause (7c) — Civil and Revenue Courts — Jurisdiction — 
Partition— Land of a third party alleged to bo wrongly included in 
a patti formed by imperfect partition— Suit for recovery of possession 
in Civil Court.] Wuen land belonging to one patti was, apparently 
by mistake and without notice to the person who claimed to be the 
rightful owner thereof, included in another patti and made the 
subject of an imperfect partition, it was held that the person who 
claimed to bo the owner of the land so dealt with was not debarred 
by section 233 ( k ) of the United Provinces Land Revenue Act, 1901, 
from suing in the Civil Court to have his right to the land declared 
and to recover possession thereof. Muhammad Sadiq v. Laute Ram, 
I. L. R., 23 All., 291, distinguished. 

Quaere whether section 233 (k) of the United ProvinoeB Land 
Revenue Act, 1901, applies at all to an imperfect partion. 

Shambhu Singh v. Dayal Singh 

: '(Local)— 1903 — II (Bundelkhand Alienation ~of Land Act), 

section 17 — Mortgage executed by Collector — Stamp — Act No. II of 
1899 ( Indian Stamp Aot), section 3.] Held that a mortgage executed 
by a Collector under the provisions of section 17 of the Bundelkhand 
Alienation of Land Act, 1903, is not exempt from stamp duty. 

Somwarpuri v. Mata Badal . , , . , , 

ADMISSION, See Act No. I of 1872, section 70 .. 

ADVERSE POSSESSION, See Mortgage 

ALIMONY, See Act No. IV of 1869, section 37 . . 

ANCESTRAL PROPERTY, See Civil Procedure Code (1908), order XXI, 

rule 66 . . . , . . . . , . 

APPEAL, See Aot No. VI of 1882, seotion 169 . . 

See Act (Local) No. II of 1901, seotions 68 and 177 (e) .. 

See Act (Local) No. II of 1901, seotions 182 and 183 .. 

See Aot (Local) No. Ill of 1901, seotion 111 (1) (5) 

See Civil Procedure Oode (1908), section 101 (/) .. ,, 

-See Civil Procedure Code (1908), order IX, rule 12 
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of a deoeased person byyirtue of his being the holder of a succession 
certificate granted under the provisions of the Succession Certifi- 
cate Act, 1889, is a substantial question of law such as would sup- 
port, the granting t of speoial leave to appeal to His Majesty , in ' 
Council. . 

Najm-un-nissa Bibi t>. Amina Bibi . , 188 

CIVIL PROCEDURE CODE (1908), section 110 —Appeal to Privy Coun- 
cil — Valua’ion of appeal — Appealable amount subject-matter of appeal 
— Suit to enforce mortgage —Person made defendant as having adverse 
claim on the mortgaged property— Appeal on rejection of her claim by 
High Court , ] In a suit to enforce a mortgage for Rs. 2,000, the amount 
due upon which was Rs. 38,000, the mortgagee (respondent) asked ‘ 
for payment or for a sale of the mortgaged property. Besides the 
parties who claimecf under the mortgagor the appellant, . who set 
up an adverse olaim to a portion of the mortgaged property, and the 
person through whom she claimed were made defendants and they 
alone defended the suit. The Subordinate Judge allowed a moiety 
of her claim, but on appeal the High Court held that she had no 
title to any of the property. The High Court granted her- leave to 
appeal to His Majesty in Counoil under section 110 of the Civil 
Procedure Code, 1908, on the • ground that as the mortgage deoree 
imposed on the property a liability for Rs. 38,000 the subject-matter 
of the appeal was a sum exceeding Rs. 10,000. 

Held by the Judicial Committee (on a preliminary objection 
that the appeal was not maintainable as the subject-matter of it 
was below the appealable value), that as between tne respondent 
seeking to enforce his mortgage and the appellant it was quite 
i mm aterial what the amount of the mortgage was, and that the 
subject-matter in dispute was not the Rs. 38,000 but simply the 
value of the property the appellant claimed, which was not shown 
to be of the amount prescribed by seotion 110 of the Civil Procedure 
Code, 1908. 

Radha Kunwar v. Reoti Singh . . . . 488 


section 115, See Criminal Procedure 

Code, seotion 476 .. .. .. .. .. 695 

section 144 — Execution of decree — Decree 

reversed on appeal — Bon& fide auction purchaser under original 
decree .] Restitution oannot be obtained under seotion 144 of the 
Code of Civil Procedure as against a bond fide purchaser for value at 
an auction sale held by a court which had jurisdiction to hold the 
same. ' Bewa Mahton v. Bam Kishen Singh, I. L R., 14 Calc., 18, 
Zain-ul-abdin Khan v. Muhammad Asghar Ali Khan, I. L. R. 10 All., 

160, and ' Abbas Husain Khan v. Dilband Begam, 16 Oudh Cases, 225, 
referred to. 

Piari Lai v. Hanif-un-nissa Bibi . . . . 240^ 


section 145 ; order XXXIV, rude H— Execution 

of decree— Security for default of judgement-debtor— Mode 
of enforcement of security.'] On attachment of certain property 
under a decree by a decree-holder a third party came forward claim- 
ing the attached property as his own but subsequently entered into 
a compromise with the decree-holder whereby he reside himself 
responsible for- payment of the decretal amount and executed a 
security bond in which, iu addition to undertaking a personal 
liability for the judgenSent-debtor’s default, he also hypothecated 
oertain property. Held that, default having been made by the 
judgement-debtor, decree-holder was at liberty to enforce the 
security in the manner provided for by sectior 145 of the Code of 
Civil Procedure, and that order XXXIV, rule 14 , was no bar to his 
enforcing it against the hypothecated property as well as any other 
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property of tlie 'surety. JanJci Kuar v. Sirup Eaiii, T, L. R,, 17 
All., 99, referred to. 

Mukta Prasad v. Maliadeo Prasad .. ..327 

CIVIL PROCEDURE CODE ( 1908), order II, .rule 2— Partition— Sepa- 
rate suits for property in different districts — Cause of action .] The 
plaintiff as member of a joint Hindu family brought a suit for parti- 
tion of certain property in the district of Sultanpur. He admitted 
that he was not in possession of this property, and paid an ad 
valorem court fee on his plaint. This suit was settled by a compro- 
mise. 

Subsequently the plaintiff brought a separate suit in Allahabad 
for partition of somo of the joint family property situated in that 
distriot ; but in this suit ho alleged that ho was in joint and undivi- 
ded possession and paid a court fee of Rs. 10 as on an ordinary 
partition suit. 

Held that the omission of the Allahabad proporty from his 
suit in Sultanpur -was not a bar to the plaintiff’s second suit and 
that the case did not fall within order II, rule 2, of the Code of Civil 
Procedure. Mansa Bam Chakravarty v. Ganesli Chakravarty, 16 
Indian Cases, b83, Uhha v. Daga. I. L. R., 7 Bom., 182, and Subba . 

Bau v. Bama Bau, 8 Mad. H. G.,Rep., p. 376, referred to. 

Ram Harakh v. Ram Lai .. .. .. 217 

-order IX, mum 2 — Dismissal of suit — 

Appeal.] Held that no appeal lies from an order dismissing a Euit 
under order IX, rulo 2, of the Code of Civil Procedure on tho ground 
that summons had not been served on tbo defendants in conse- 
quence of tho failure jf tbo plaintiff to deposit the requisite oourt fee 
for such service. Lucky Churn Ghowdh r y v. Budurr-un-nisa, 

. I. L. R., 9 Calc., 627, Farbativ, Toolsi Eapri, 20 Indian Cases, 1, 
followed. 

Laohmi Narain v. i arbari Lai .. .. .. 357 

— — : — —order XT, rule 21- Procedure— 

Plaintiff under suspicion of suppressing' documents relating to tho 
matter at issue— Dismissal of s«t£.] Whore a plaintiff had given tho 
court strong grounds for believing that ho was keeping out of the way 
documents which would throw light on tho subject matter of tho 
suit, hut there had been no order mado for discovery or inspection 
of doouments, it was held that tho court was not justified in dismis- 
sing the suit, purporting to aot under order XI, rule 21, of tho 
Code of Civil Procedure. 

Kishan Lai v. Sultan Singh .. .. *. 5 

— ; order XXI. rule 2 — Execution of decree 

— - Decree payable by instalments — Payment of instalments not certi- 
fied — Limitation — Act Ho. IX of 1908 ( Indian Limitation Act), 
schedule I, article 182 (7).] The effect of ordor XXI, rule 2, is that 
a payment made on account of a decree and not certified to the 
oourt executing tho deoree oannot be recognized by that oourt for 
any purpose. Where, therefore, payments had been made towards 
■ liquidation of an instalment deoree but such payments were not 
certified to the court executing the decree it was held that limit- 
ation ran against the decree-holder from the date 'upon whioh the 
first instalment was due. 

'' Certified and recorded " within the meaning of order XXI, 
rule 2, signify that the executing court being satisfied by either 
the, decree-holder or judgment-debtors that a certain payment 
has been made in respect of deoree has recorded- the faot on the 
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Ali Ahmad v. Nasirali Bibi, I. L. R., 24 All., C42, and Udit Narain v. 

Japan Nath, 1 A.L. J., 15, roforrod to. 

Tlio right to make such an application nccruos on the ditto when 
tho time limitod by tbo preliminary dccrco oxpiros, unless Buob time 
has been extondod by a court of appeal. The principle of tbo dcoision 
in. Gaya Din v. Jhumman Lai, I. L. R., 37 All., 400, applied.- 

Madlio Ram v. Nihal Singh .. „ 21 

OIVID PROCEDURE OODE (1008), order XLT, hole 23, See Act (Local) 

No. II of 1901, seotions 182 aud 183 Igj 

7-* order XLI, rum ' 27 — Additional 

evidence called for by appellate court — Bo-summoning of witness al- 
ready oxaminedbcforc the court of first instance.] Held that ordor XLI, 
rule 27, of the Oodo of Civil Procedure, 1908, is not intended to onablo 
an appellate court to rooall and re-examine boforo it a witness who 
has already been examined and cross-examined boforo the court of 
first instance, 

Muhammad Siddiq t). Mahmud-un-nissa Bibi . . ... 191 

— -order XLVIII, rule 9 —Bcviou) of judge- 

ment— Second application for review — Practice,] Semblo— that there 
is nothing in the Oodo of Civil Procedure which prevents a second 
application for roviow being made after a provious application for 
review has been mado and rojooted. Qevinda Bam Mondal v. Bhola 
Nath Bhatta, I. L. R., 15 Oalo., 432, referred to. 

Pallia v. Mathura Prasad .. .. .. . . 280 

BOirEDDLE II, ODACBEB 17 AND 20— 

Award — Application to file an aiuard on reference made out of court— 

■ Proceedings in court continued — Limitation— Act No. IX of 1908 
(Indian Limitation Act), sections 5 and 14 ; schedule I, article 178.] 
Ponding proooodings for mutation of names tho partios concerned - . 
referred to arbitration out of Court the whole question of their titlo 
to tho property in disputo, and tho arbitrator delivered his award. 

Tho mutation proceedings woro nevertheless continued. More than 
six months niter tho date of tho ward, some of tho parties filod an 
application in tho Civil Court purporting to bo under clause 17 of 
tho second sohedulo to tho Oodo of Civil Procedure, and subsequently 
an amonded application under clauso 20. 

Held, that tho application wnB time-barred. Clause 17 of the 
second schedule to the Code of Civil Procedure was totally inappli- 
cable, and neither scotion 5 nor section 14 of the Indian Limitation 
Aot, 1908, could be applied in favour of tho amonded application 
under clause 20. 

Ram Ugrah Pando v. Achraj Nath Pando ..85 

. BOHF.DUIiB II, paragraph: 21- ; 

order XLIII, rude 1.— Arbitration — Application to file an award 
made out of court — Application granted ex parte — Befusal to sot 
aside ex parte order — Appeal.] Held that an appeal will lie 
against an order rejecting an application to set aside an 
ex parte decree passed under paragraph 21 of the second sohedulo 


of the Civil Prooedure Code, 1908. 

Nihal Singh u.Xhushhal Singh .. .. '.. 297 

“COMMON GAMING HOUSE,’ 1 Sco Act No. Ill of 1867, seotions 

1 and 8 .. »• .. •• .. 47 

COMPANY, See Act No. VI of 1882, seotions 61, 125, 161 .. 347 

COMPLAINT, See Aot No. XLY of 1860, seotion 498 . . . . 276 
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COMPROMISE, See Aot No. IV of 1882, section 6 «, ,, 107 

See Aot No. XVI of 1908, sections 17 and 49 ,, ^ 366 

See Civil Procedure Code (1908), order XXIII, 'rule 8 ,, 75 

: — See Contribution .. .. .. *. 237 

CONSTRUCTION OF DOCUMENT— Deed of sale followed after 
an interval by an agreement for repurchase after stated period— 

Mortgage bj/ conditional sate— Bight of redemption— Intention of 
parlies as evidenced by language of deeds, conduct of parties and sur- 
rounding circumstances — Suggested evasion of prohibition against 
~ interest by Muhammadans— Regulations I of 1878 and XVII of 1 806.] 

The question in this appeal was whether two instruments in writing, 
a deed, dated the 29th of August, 1 852, executed by the appellant's 
predecessors in title, purporting to he a deed of absolute sale of certain 
property, and an agreement, dated tbe 5th of September, 1852, exeou- 
ted by the predecessors in title of the respondents reserving to the ■ 
vendors a right to repurchase the property sold, on repayment of the 
. original purohase money within nine or ten years, constituted, when 
taken together, a mortgage by way of conditional sale of the property 
or an absolute sale of it with an agreement for repurchase. The 
deeds were separately stamped, and registered on different dates. 

The vendors never availed themselves of the conditions of repurchase, 
and the appellant sued in 1907 for redemption. The parties to the 
suit were Muhammadans. 

■ Their Lordships of the Judicial Committee were of opinion that 
the intention of the patties, which was the test in such a oase, must 
be gathered from the language of the documents themselves viewed 
in the light of the surrounding circumstanoes, and came to tho con- 
clusion that on this principla the decree of the High Court appealed 
from, that the transaction was an out-and-out sale, and not a • 
mortgage by conditional sale, should be affirmed, 

Bhagwan Sahai v. Bhagwan Din, I. L. R., 12 All., 387 : L. R., 

17 T. A., 98, followed. Baltcishen Das v. Legge, I. L. R , 22 All., 149 : 

L. R., 27 I. A., 58, distinguished. Alderson v. White, 2 DeGox and 
J., 97, referred to. 

The provisions of a bond executed by the parties of even dato 
with the sale deed refuted the suggestion that any of tho parties to 
the sale deed held any religious scruples against the payment or 
receipt of interest on money lent, or that when intending to create 
-a mortgage they would have adopted special methods of convoynno- , 
ing to conceal the fact that interest for the loan was in faot to bo 
given and received. 

• • >With reference to- a remark of Lord Cbanwokot, L. 0., in 
Alderson v. White, that “ I think a court after the lapso of 30 yoarn 
ought to require cogent evidence to induce it to hold that an instru- 
ment is, not what it purports to bo," their Lordships, commenting 
on the facts that the period of 10 yoars fixod in tho present ouso for 
repurchase terminated in 185? : that tho suit was instituted on tlio 
6th of October, 1907, 44 years after tho lapso of tbut period ; that 
the judgement appealed from was delivered on. tho 1 . 1 th of Maroh, 

1911 ; that tho record w«s hot received at tho Privy Ooiinoil office 
till tbe 25th of Fobruary, I9l5, and the appoal not not down for hear- 
ing until June, 1916, said ‘Mitigation so prolonged brwumm an In- 
strument of oppression, is discreditable to any judicial system, and 
every effort should.be made Ic correct the abuse," 

_Jhanda Singh v. Wahid ud-din ,, ** W0 

— — Covenant lit tale deed that vendee would 

pay revenue on other land of the vendor— Band tm/juifj until I// It Him* 
f err td— Regulation Do, XXXI qflBO'tl, section 0,] In l/jbt ana Alhi't 

2 
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Husain sold cortnin land to tho predecessor of tho dofendantB and 
reserved somolnnd for himself. The snlo deed contained a covenant 
to tho effect that the vendeo wonld pny tbo Government revenue not 
only for tho land purchased by him but also for the land reserved 
by tho vondor for himself. Tho vendor subsequently sold tho re- 
served land to tho plaintiff, who, when tho representatives of tho 
original vondee rcfuscd'to pay tho Government revenue, paid it 
himself and suod to recover from them tho amount so paid which tho 
plaintiff hnd to pay owing to tho defendants’ refusal to pay. 

Hefei .(1) that tho agreement was void under Regulation XXXI 
of 1803, whioh was in forco in 183d, nnd (2) that in any caso tho 
covenant was a personal ono nnd tho plaintiff hnd noiight to suo 
in respect of its breach. Sahib AH v. Subhan AH, I. L. R.,21 All., 

12, Sri Thahurji Maharaj v. Lachmi Na'ain, 11 A. L. J., 212, and 
Sam Oovind v. Sri Thalcurji Maharaj, 11 A.L, J., 2S1, referred to. 

Ali Husain v- Hakim-nllah .. .. 230 


CONSTRUCTION OF DOCUMENT, See Act No. IX of 1672, section 74 

— — — . Sea Act No. I of 1872, section 94 

See Mortgage 

Sea Will .. 

CONTRACT, Sea Guardian and minor . . . , ■ . . 

CONTRIBUTION — Compromise— Claim by party to a compromise alleging 
payment by himself of money for payment of which he and others were 
jointly liable— Joint tort-feasors ,] A Hindu widow, tho owner of 
oonsidornblo property, brought a suit against her four brothers ns 
managers of her cstato for tho profits of the cstato to a considerable 
amount. Ono of tho brothers had previously brought a suit agninst 
her for a declaration that eho hnd adopted his son. Thcso suits 
were compromised, aud tho compromiso was mndo a decrco of 
court. Amongst tire conditions of tho compromise was ono to tho 
effect that tho brothers Ehould pay back a certain sum of money 
belonging to their sister's estnto which had been coilcotod nnd 
misappropriated by them. 

Held, on suit by ono of tho brothers who alleged that ho had 
paid tho whole sum and.nsbod for contribution, that tho rule laid 
down in Merryweathcr v. Nixan, 8 T. R., ISO, that there was no 
right of contribution amongst joint tort-feasors did not apply to this 
oaBO when the claim was based on tbo tcrmB of a compromise, and 
quaere whether the rule should he applied in India at all. Palmer 
w. Wick and Pulteneytoivn Steam Shipping Company, Limited, 
[1894] A. C., 818, referred to. 

Nihal Singh v. The Oolleotor of Bulandshnhr 


103 

97 

214 

435 


237 


See Mortgage .. .. .. .. 92 

CONTRIBUTORY, See Aot No. VI of 1882, sections 61,125, 15l .. '* 347 

COPY RIGHT — Preparation by a member of the Board of Studies, Allahabad 
University , of a list of graduated f elections from different authors for . 
certain examinations— Publication by the Syndicate of a syllabus con- 
taining, amongst other items, tho selections already i cf cried to — Pub- 
lication of same in booh form by a bookseller— Inf >inqcment of copy- 
right .] A, a member of the Board of Studies of the Allahabad Univer- 
sity, prepared at the request of the convener a list of graduated selec- 
tions from standard Persian authors for the use of candidates for 
certain examinations of the University. In preparing these lists he 
spent considerable labour, learning and skill. The Board of Studies, 
after due consideration, adopted, with slight modifications the selec- 
tions shown in the list as the subject for those examinations in 
Persian and published the lists for the information of the public 
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generally and of the candidates concerned specially. Subsequently 
tothisB, a firm of publishers, compiled boobs from the original 
authors according to these lists Held that A had no copyright 
in the lists as by laying the result of his labours before the Board of 
Studies he placed the lists unreservedly at the disposal of the 
University authorities, 

Muhammad Abdul Jalilv. Ram Dayal .. 

CO-SHARERS, See Pre-emption „ .. .. .. 

COURT FEE, See Act No. VII of 1870, section 7, clauses v and x .. 

COURT OF WARDS, See Act No. XVII of 187 6, sections 173 and 174 . . 

CRIMINAL PROCEDURE CODE, sections 4 and 476—“ Complaint 
Statement made to magistrate in his executive capacity — Act No. 
XLV of 1860 (Indian Penal Code), section 211,] Held, that it was 
not competent to a Magistrate to treat, as a complaint, and 
found thereon such procedure as would naturally follow on a com- 
plaint, including a prosecution under section 211 of the Indian 
. Penal Code, a statement which was made to him extra- judicially 
and without any intention or desire that it should be taken as a 
complaint, but merely in reply to a question asked by the Magis. 
^trate. 

Emperor v. Bhole Singh ,, .. 


1860, section 498 


peace 


-sections 4, 199, 238 (3), See Act No. XLV of 

• • M •• •• • • 

•section 107, See Security for beeping the 


-section [110— Security to le 
A court of appeal 


of good leha- 
dismissing an 


viour— Appeal— Judgement.'] 
appeal summarily is not bound to write a judgement ; but an appeal 
from an order requiring a person to furnish security to be of good 
behaviour is distinguishable from an appeal against a conviction in 
respect of an offence specifically charged. And in such cases a 
District Magistrate should not dispose of an appeal otherwise than 
by judgement showing on the face of it that he has applied his 
mind to a consideration of the evidence on the'record, and of the 
pleas raised by an appellant, both in the court below and in his 
memorandum of appeal. 

Emperor v. Lai Behari ,, „ •• 


484 

260 

292 

271 


32 


276 


468 


393 


—section 165— Warrant for search of house 

—Resistance to police— Legality' of warrant.] In the course of an 
investigation into a dacoity which had occurred in the Agra district 
a oircle inspector of the Mainpuri district sent a sub-inspeotor to 
the oircle inspector concerned with a suggestion that the house 
in which one Nihal Singh lived, in the Mainpuri district, might be 
searched. The Agra circle inBpeotor thereupon gave, as he said, writ- 
ten instructions to the sub-inspector who had been sent to him from 
Mainpuri to the effect that, “ the house of Nihal Singh be searohed 
in connection with the -dacoity at Nagla Murli, that he might be 
arrested for the sake of identification, and that the houses of those 
persons should also be searohed who were suspected by the sub- 
inspector of receiving stolen property. ” Nihal Singh was not direct- 
ly implicated by any one in the dacoity under investigation. When 
the polioe in pursuance of this order attempted to search the house 
where Nihal Singh was living, which belonged to Brikhbhan Singh, 
his father-in-law, they were assaulted by Bribhbhan Singh and his 
relations and friends and prevented from conducting the search or 
arresting Nihal Singh. 
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Bold that tho authority unclot wliioh tho police had attempted 
to mako tho search was invalid and tho persons resisting them could 
not bo convicted undor section 332 ot tho Indian Penal Code. 
Wholher or not tlioso persons might have boon found guilty undor 
other seotions of tho Indian Penal Code, as, c g., sections 107, 395 or 
142, was discussed ns a matter arising on tho evidence in tho ease. 

Emporor ». Brikhbhnn Singh .. .. .. 14 

ORIMINAL PROCEDURE CODE, section 195 (1) fc J ~ Sanction to 
prosecute —0 (fence alleged to hove been committed in respect of a 
document produced in a Civil Court bp a port;/, but before the person 
producing it hud become a parti/ to nut/ juif.] The words used in 
section 195 (1) (r) “ when such ofiionen baa been committed by a 
party to any proceeding in any court " rotcr not to tlio da to ot tho 
commission of the alleged offence, but to tho Onto on which tho 
cognizance of the Criminal Court is invited. 

lienee, when onco n document lias been produced or given in 
evidonoo beforo a court, tho sanction of that court or of come other 
court to which that court ia subordinate, is necessary beforo a 
party to tho proceedings in which the document was produced or 
given in ovidcnco can ho prosecuted, notwithstanding that tho 
offence alleged was committed before tho document camo into court, 
at a timo when the person complained against was not a party to 
any proceeding in- court, 

Girdhar i Mertcari v. King-Emperor, 12 C. Y/. N., S22, King- 
Emperor v. Raja Mustafa Alt Kltan, 8 Oudli Cases, 3 13, and Emperor 
v. Lalta Era sad, I. L. U., 34 All., C54, referred to. Bear Mohammad 
Casstttn v. Kailthosru Maneckjee, 4 Bom. L. It., 2G8, not followed. 

Emperor ia Bliawnni Das .. .. 109 

sections 222 (2) and 233— Act Bo. XLV of 

18G0 ( Indian Penal Code J, sections 409 and 477 A— Misjoinder of 
charges— Criminal breach of trust and falsification of accounts— 
Illcgalitg .] An accused person was charged with and tried at tho 
same trial for cffonocs undor section 409 and section 477 A of tho 
Indian Penal Codo. 

In respeot of tho former offcnco ho was charged with criminal 
broaoh of trust respecting a lump sum of money composed of nume- 
rous items. In respeot of tlio latter oficnco ho was charged with 
suppressing a large number of documents showing tho tender to 
him of sums of money by tho persons liablo to pay tho samo, and 
with putting false numbers ‘on throo of such documents. Theso 
dooumonts (called arzirsals) related ns well to other sums of money 
as to tho sums whioh tho accused was alleged to have cmbozzlod. 

Held, that tho principlo of section 222 (2) of tho Codo of Criminal 
Procedure could not apply to section 477 A of tho Indian Penal Codo 
and that tho framing of tho charges against tho acousod in tho 
manner described was an illegality which vitiated tho trial. 

Emporor v. Kalka Prasad .. .. .. 42 

: sections 234 and 239, Sec Join dor of 

cases .. .. ’ .. .. .. .. 457 

7 7 sections 239 — Procedure — Joint trial— Thief 

and receiver triable togothor.'] Held that, in tho abscuco of ovidenoo 
dearly disassociating the not of receiving tho stolon property from 
the theft thereof, the thoft and tho rooeipt of tho stolon property may 
be considered ns parts of the samo transaction. It Would not, 
therefore, be illegal to try tho thief and tho receiver jointly. Emperor. 
v. Balabhai Hargovind, 6 Bom. L. R., 517, followed. 

Emperor v, Bhima .. ’ .. .. ..811 
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CRIMINAL PROCEDURE CODE, section 369 - Review of judgement— 

Power of High Court to review its own order on the criminal side— 

Rules of Court, chapter VII, rule 8— Finality of order.'] Held, that 
the High Court has no, power to review an order dismissing an 
application for revision m;tdo by an accused person. In the matter 
of the petition of F. TF. Gibbons, I. L. R., 14 Calc.,* 42, and Queen- 
Empress v. Durga Charan , I. L. R., 7 All., 672, followed. 

But so long as an order is not sealed as required by the chapter 
VII, rule 8. of the Buies of Court it is not final, and it is opon to 
the Judge who passed it to niter it. Queen Empress v. Lalil Piwari, 

I. L. R„ 21 ; All ., 177, and Emperor v. Kallu, I. D. R., ;27 All., 92, 
followed. 

Emperor d. Gobind Sahai .. .. 134 

sections 403 and 413 —Olio of several 

co-acoused in the same trial sentenced to one month’s imprisonment, 
others to a longer period— Appeal.] Held, that the right of appeal 
exercisable by a person who has received an appealable sentence 
carries with it a right of appeal also by any other person convicted 
at tho same trial, even though that particular person may have 
reoeived a sentence which, if it stood alone, would not have been 
appealable. 

Emporor v. Lai Singh .. .. .. 395 

_ section <7G — Practice— Order for prosecution 

for perjury— Court bound to set out assignments of perjury alloyed 
— Civil Procedure Code, lOOS^sccfioh 135— Revision— Rule— Material 
irregularity .] Held, that when a civil court makes an order under 
6eotion 476 directing that a person should be prosecuted for porjury 
6uah court is hound to sot forth in its order tho speoifio assignments 
of porjury alleged against tho accused. Failuro to do so ib a 
material irregularity within tho meaning of seotion 115 of tho Codo 
of Civil Procedure. 

Emperor v. Kashi Shukul .. .. ,, 695 

— — seotion 53 2 — Evidence' talccn against an 

accused person roho has absconded — Condition precedent to tho use of 
such evidence against accused when arrested .] Evidcnco purporting 
to have been recorded under the provisions of seotion 512 of tho Codo 
of Criminal Procedure cannot bo used against tho person concerning 
whom it was taken, unless it can bo shown that before such evi- 
dence was recorded it was proved to tho satisfaction of tho oourt 
that the accused had absconded aud that thoro was no ivumodiato 
prospeot of arresting him. 

Emperor v. Rustam.. .. .. 29 

CROSS DECREES, See Civil Proceduro Code, 1908, ordor XXI, rulo 18.. 069 

CUSTOM, See Pre-emption .. ., ,. 27 

DECREE ox parte, See Guardian ad litem ,. .. .. 315 

— -for less than the amount claimol, Sec Civil Procedure Codo 

(1908), order XXXIII, rules 10 and 11 . . . . . . 469 

— - — for possession — Decree-holder obtaining possession of the property 

without executing the decree— Subsequent dispossession— Maintain- 
ability of a fresh suit— Doctrine of merger where applicable .] The 
dootrine of merger does not apply to a decree for ojeotment. If a 
party obtains a deoreo for a debt or for damages for tort, the original 
oause of action merges in tho decree, but a decree in ejeotment 
differs very much from other deorees. ' 

Plaintiff obtained a decree for possession of certain immovable 
property which she did not put into exeoution for over three' years, 
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but had obtained aotual physical possession over the property. She 
was subsequently dispossessed and brought a suit for posses- 
sion. 

■ Held , that as she had been in aotual possession of the property, 
a fresh cause of action had accrued and her suit was maintainable 
being within twelve years of such dispossession. 

Quaere', whether a suit is maintainable upon a deoree when the 
execution of it has become time-barred. 


Dhanraj Singh v. Lakhrani Kunwar . . 

DEGREE passed against company prior to liquidation, See Act No. VII of 
1913, section 207 . . 

DISQUALIFIED PROPRIETOR, See Act No. XVIII of 1876, sections 178 
and 174 . . • . .« • , ., 

DISTRESS, See Aot (Local) No. II of 1901, seotion 124 

DOCUMENT attested by one witness only, See Act No. IV of 1882, 
section 59 . . 

DOCUMENTS, incomplete, bearing forged signature of executant, See 
Aot No. XLV of .1860, seotionsUO and 467 .. 

DOWER, See Muhammadan law .. 


•609 


407 

271 

40 

461 

430 

581 


DUTIES OF AN ARBITRATOR, See Civil Procedure Code (1908), section 


104(/) .. .. .. .. .. .. 380 

EQUITY OF REDEMPTION, See Mortgage .. .. . . _ 411 

ESTATE, absolute or limited, See Hindu law . . . . . . 446 

ESTOPPEL, See Aot No. I of 1872, section 116 . . . . . . 226 


EVIDENCE — -Secondary evidence— Certified copy of petition of compromise 
— made in 1857 — Record of proceedings destroyed in the Mutiny — 
Evidence to establish mortgage in suit for redemption of mortgage 
not made in writing— Stamp- -Bengal Regulation X of W22— Objec- 
tion that certified copy is insufficiently stamped— Petition treated as 
document creating mortgage .] In a Buit for the redemption of a 
usufructuary mortgage alleged to have been created in 1857, the 
document on which the plaintiffs relied to establish the mortgage 
was a certified copy of a petition of compromise filed in Court on 
the 1st of April, 1857. The record of the proceedings was admittedly 
destroyed in the Mutiny of that year. The document, which was 
admitted in evidence by the-Subordinate Judge, recited the terms 
on which the dispute was settled, amongst them being the agree- 
ment relating to the mortgage, and an endorsement on it, after 
reoiting that “ the* pleaders for the parties filed the compromise in 
the presence of their respective clients, and verified and admitted 
all the conditions laid down therein” ordered that “ the compro- 
mise be placed on the record, and the case be put up .to-morrow for 
final disposal.” Then followed the date and the signature of the 
Zillah Judge in English. The certified copy was, on the 28th of April, 
1857, issued to the pleader acting for the predecessors of the plain- 
tiffs. It bore a stamp of one rupee. The defence web that the 
contract was not enforceable as the document was not properly 
stamped. The Subordinate Judge overruled the objection and 
decreed the suit. The District Judge held that the copy was 
required by article 20 of Regulation X of 1829, to, bear a stamp of the 
- same value as the original compromise ; that the original boro a 
stamp of one rupee only, but required a stamp of ten rupees, and as 
it was insufficiently stamped its copy was not admissible in evidence. 
He reversed the decision of tho first court and dismissed tho suit. 
The High Court on appeal restored tho decision of the Subordinate 
Judge. _ 
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Held by the Judicial Committee (affirming that dcoision) that 
ths mortgage was made verbally and was valid according to tho law 
then in force, and it was notified to tho court as part of tho Bottle- 

p?ont. Tho present suit was not based on any agreement contained 

m tho petition, but on a contract inado outsido and recited in it to 
enable tho court to make a decree in accordance with tho settlement 
If the Judge did so, tho defendants' objection fell to the ground’ 
aud, whether be did or not, the suit based on tho agreement made 
independently of and before tho petition was filed in Court wob 
dearly maintainable. 

If, however, tbo petition was treated ns tho document creating 
tho mortgage it might rightly be prosumod that tho officer before 
whom it was presented satisfied himself that it was properly 
stamped. No inference could bo drawn from tho fact that tho copy 
'bore a ono rupco stamp, for that is tho proper stamp for issuing a 
copy of tbo proceeding in the Zilhh Court, and as a copy of tho 
potition and the order thereon it boro tho proper court foe stamp of 
ono rupee. Tho District Judgo fell into an error in taking tho 
stamp on tho certified copy as an indication of tho stamp on tho 
petition itself. 

Ahmad Raza e. Abid Husain .. M 

EVIDENCE, See Act No. I of 1872, section 94 

9 • • • • 

Sec Act No. X of 1873, sections 5, 6 and 18 ,, 

■ Sco Criminal Procedure Codo, scotion 512 .. .. 

- — — Sco Seourity for heaping tho peace .. 

Additional , Sco Civil Procedure Codo (1908), order XLI, 
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'Endorsement of documents admitted as , See Muham- 
madan law.. 

• • •• •• .. 

EXECUTION OE DEGREE — Salo of zamindari rights— ‘Whether buil- 
dings pass with the zamindari or not.] Tho dootrine that tho salo by 
auotion of a zamindari share inoludes also buildings situated w ithin 
tho zamindari, is only applicable in tbo absence of evidence indica- 
ting an inteution.to exclude such buildings from the salo Abu 
Hasan v. JRamzan Ali, I. L. R., 4 All , 381, distinguished. 

Sakhawat Ali Shah v. Muhammad Abdul Karim Khan 

See Act No. YII of 1887, section 25 .. 

See Act No. IX of 1908, schedule I, articles 165 


and 181 


.See Civil Procedure Codo (1908), section 144 
- Sec Civil Procedure Code (1908), section 145, 


order XXXLV„rulo 14, , 

Sec Civil Procedure Code (1908), order XXI, 


rule 2 


16 


rule 63 


66 


-See Civil Procodure Code (1908), order XXI, rulo 
• • •• • • ‘ •• • « 

- See Civil Procedure Code (1908), order XXI, 
• • * • • • » » •• 

-See Civil Procedure Code (1908), order XXI, rule 


EX PARTE DEOREE, See Act No. IX of 1887, seotion 17 . . , . 

FAMILY SETTLEMENT — Claim to property to which the_ claimant 
must have "known he had no title— Relinquishment to save litigation— 
Such relinquishment not binding on reversioners,'] One V- K.' upon 


494 

103 

49 

29 

458 

191 

627 


59 

G90 

839 

240 

827 

204 

289 

73 

481 

425 
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tho death of bin wife, laid claim to certain property which had been 
tho piopctty of the wifoY. lather ami had ln.cn Riven to tlio wife by 
her mother. Tho mother nml tho suivivitig eistcr of the wife, in 
order to avoid litigation, leliuquichcd a substantial portion of tho 
property to D. It, 

Held, on a unit by tho inversion-:? entitl'd to rucked to tho 
property upon the death of the r -tirvtvpr of ton two ladies, that the 
relinquishment rmde hy them could not prop-rly b called a family 
settlement and wao not valid : n iwpiimt the r- verrioners, who w. re 
minora at the time when the i c-calied {amity rrttktnent war. made. 
nihevi Lc.l v. Hand Jlwci);, L L. it . Ilf. AM., 240, and Minin Dili v. 
Sohan liili, lb 0. \V. It'., 0«t>, r>:f«.rnd to. 


llimm.it B iliadur t’. Dhanpvt Rvi 


rus 


FAMILY SETTLEMENT, Sec Act No. 2yVI of 1903, ecot-on 17 and 49.. 

FINDING OF FACT, 6Ys Second Appeal 

FORGERY, 67« Act No. NLV of lS-iO, sections 20 and 497 . . 

FRAUD, 6V<3 Suit to sat n-ido a decree ,, 

or collusion of guardian, S<e Minor.. 

GIFT, 6Yo Act No. IV of 1S32, sections 123 and 129 . . , , 

——Sid Muhammadan Law 
GUARDIAN, Ste Minor .. 

GUARDIAN AD LITEM — Join'. Hindu family — Sin’.' on martyaye 
aijairut father and ton >— Irteyttfar appointment of father as guardian 
v] minor .-mu— Ex parte decree— Suit ly eem to recover tkev shares.] 
In a cuit for c.ile on a mortgage ortouwd by the fftthtr of n joint 
family gcvcuicd by tho MV.ahtKata the plaintiff* impleaded a* 
di'lund.ilits the father and lun three ion-., two of whom were minor*. 
Tho plumtifh. n >nud the lather ns gur.uti:-.n ad litem of tho minor?, 
but no steps were taken, at; nqulr.d by tho ruh. n of te.o High O.urt, 
to ascortnm whether the father wei wilting to act i;b guardian. Tho 
lathoi did not appear, end an ex yri rie- deerto was passed, in execution 
whereof tho famiJy property war: rold. Subsequently, on attaining 
majority, the miuor son* brought a mit lor possession of thoir 
shines j alleged that the original debt was an immoral debt which 
they were not bound to discharge, ruid also they had not been legally 
represented in tho previous suit 

Tho court of first iustanco having dismissed tho suit without 
going into tho merits, tho lower Appellate court made an order ot 

• remnnd. 


Odd 

J2J 

<10 

f 

4 

45 

21 

GJ7 

452 


Held that there had been a serious irregularity, if nothing worse, 
in tho uppoinlmout of tho lather an guardian ad litem, and ns it 
was impossible to tell, without knowing to what extent tho 
plaintiffs woro in a position to establinh thoir ensa regarding tho 
immorality of tho debt, how far tho appointment of thoir futhor ns 
guardian had projudiood them, tho order of romtmd was right. 

Baijuath Rai v. Dharnm Deo Tiwnrl ,, 


GUARDIAN AND MINOR- Contract — • Specific performance— Specific 
performance of a contract not favour able to minor, refused] Tho 
Distriot Judge sanctioned the sale by tho certificated guardian of 
a minor of a houso belonging to tho minor for a prico ot Rs 1,800. 
Thoro arose, however, Komo oisputo about tho dratting of tho dood 
of salo and the purohuso whb not carried through. Mcnnwhilo 
. other ofiera woro mado for tho property, and ultimately tho Distriot 
.Judge directed that tho houso should bo sold to ono Abdullah for 

Ru. a, 000. 


*3 ty 



6 


•GENERAL INDEX. 

_ - Pago. 

Held, on suit brought by the person in whoso favour the sale 
had originally been sanctioned! that the court was in the circutns- 
tanoes justified in refusing to grant a decree for specifio perform- 
ance. Chhitar Mai v. Jagan Nath Prasad, I. L. R., 29 All., 213, 
referred to. 

Imami v. Musammat Kallo . . . . . . 433 

GUARDIAN AND MINOR, See Mortgage .. .. ... 92 

HIGH COURT. Powers of review of , See Oriminal Procedure Code, 

section 369 .. . . .. .. .. 134 

HINDU LAW— Daughter’ s estate— Suit by unmarried da , ghter t for posses- 
sion of her fathers property— Death of plaintiff — -Right of married 
daughters to continue the litigation ,] A separated Hindu died 
leaving him surviving a widow and four daughters, three married 
and one unmarried. After the death of her mother, the unmarried 
daughter sued to recover possession of her father’s estate, naming 
her three married sisters as pro formd defendants. The plaintiff, 
however, died during the pendency of the 6Uit. The three married 
daughters were then on their application transferred from the array 
of defendants to that of plaintiffs. Nevertheless the suit was 
dismissed upon the ground that it had abated by reason of tho death 
of tho original plaintiff. 

Held, that the suit should not have boon dismissed. The origi- 
nal plaintiff represented the estate, and her sisters were entitled 
to continue the litigation which she had commonced. Haliadeo 
Singh v. Sheo Karan Singh, I. L. R., 35 All., 431, and Venkata 
Narayana Filial v. Subbammal, I. L. K., 38 Mad., 406, referred to. 

Baldk Puri v. Durga, I. L. R., 80 AH', 49, not followed. 

Jadubansi Kunwar t>. Mahpal Singh ..Ill 

Hindu widow — Effect of compromise entered into by a 

Hindu widow with a limited estate— Rights of reversioners,'] A Hindu 
widow in possession as such of her husband’s estate brought a 
suit for possession of two shops on the allegation that they formed 
part of her husband’s estate. The suit was compromised, the effeot 
of which was that the * widow recognized the defendants as full 
proprietors '.and they, on the other hand, had to pay a certain sum 

- ■ • of money. To raise this money they mortgaged the two shops. The 

mortgagee brought a suit for Bale and the shops were purchased by 
one H., at the auotion sale. After the death of the widow the 
reversioners of her deceased husband brought a suit to recover 
possession of the aforesaid shops. 

Held, that a compromise entered into by a Hindu widow, with 
a limited estate, resulting in the alienation of property forming part 
of her husband’s estate, cannot bind tho reversioners, unless it is 
Bhown that it was for such purposes as would 'justify a salo by a 
Hindu widow. Irnrit Konwar v. Roop Narain Singh, G 0. L. R., 76, 
Musammat Raj Kunwar alias . Sheo Murat Koer v. Musammat 
Inderjit Kunwar, 5 B. L- R., 585, Raflakshmi Dasee v. Katyayani 
Dasee, I. L. R., 38 Gale., 639, Khunni Lai v. Oobind Krishna Narain* 

1. L. R„ 33 All., 356, Mahadei v. Raldeo, I. L. R., 80 All., 75 and 
. Behari Lai v. Daud Husain, I. L. E., 35 All., 2 40, referred to. 

Kanhaiya Lai v. Kishori Lai . . ■' . . - - . . 679 

• — Impartible estate- Succession^ Primogeniture — Estate once 

in the possession of a family regranted after loss of possession to one 
member of the same family— Construction of grant,] The question 
whether a certain estate is impartible or not is one of faotjn eaob 

cas* ’ . ... . r 
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in poiseumn M tlik-o-q.ilijn — Absolute or limited estate. 1 A Hindu 
vndo;.r m pajscj.uon of her ImsbrndV oitato diapos-d at it hr will 
nn Iollov.fi :_•« Under the will of my hu. |»nd I nrn tho solo • owner 
m por.'toiuon of irn, r-ntir.- cut tto urn! ponscie nil tho proprietary 
poworn . j h.'ijiis nth tho entire estam of my husband to 

I'.itol 1 Chntul. . . Mibjos*. to tho fallowing conditions , . . 

(J) bo long on I live I i hnl! continue to ho tlm‘ f nvn* r in po^-Vdon* 
of tho entire etUr. . . nn<J ponom nil tho powers and such 
ns making i.aK,., mortgag.-s. gift, do. («) Affir my death tho 
nnul person (tho l.gvtou) ntull bream 5 *ov,n>r in pan-mion' of tho 
entire estate of my husband, and ho, too, nhnll t.om 'h nil tho 
poworo of nlirrntirm like myself. (•!) I Invo breathed m ,„„ 
Jvhuddn with nil the- property to Mmummat Omni . . . After 
my death Bho shall In tho ‘ owner in pcMriMon • of the entire mo. 
party in innura Khuddi aforesaid. M 1 

lkl.1 (affirming tho d-elmon of tho High C.utrt) that on tho 
construction of th.» will the words •• <-wn ir in pa; .YMiion " ( Matin. o 
goltrj in clatiso 1, e»if.-rr.ul on Mtmmnn! U-itni an absolute e-.t.Vo 
nnd that comply -new of the ownership and pov;«-ssion ivni 
not nltored by any other expression', m the will. Suraintart v ft.-’,’ 
Xath Ojha, 1 Ij.lt., 30 All., hi : L.It, S’, I. a., 17. J ' 4 

Taking all the ehn«c« of tho will together tlmr.r wnt no rep»g. 
nancy in Mich n omstruotimi. lor, though the entire estate was eon. 
veyed m the first place to hatch Ohnnd, it was > u hj cl to cm. 
ditionn, one of which (chime 4) heqm-athod mattra Kbudih ns nn 
exception to the c:>uv.<yanci» of the entire estate. 

Fateh Cliamlt*. ltup Cliand 
U INDU W1 DOW, See Hindu law 

IMPARTIBLE ESTATE, See Hindu J*w *’ ' 

INJUNCTION, See Hindu law 
INSOLVENCY, See Act No. HI of 1307, section 37 
INTENTION, .Sea Act No. XLV of 1S6J, section 45G 
INTEREST, See Muhammadan Inw .. 

JOINDER OF CASES— Offences oj the same Ir.nd committed in respect of 
different -persons— Legality o] joint trial - Criminal Procedure Code 
sections ‘2'Ji and 230— Practice.] Tnu words '• offeuc -s ol tho same 
kind * used in section 231 ol the Code of Criminal Procedure, and 
as defined by suh-cluisc (3|oftho said section, do not imply that 
tho oflonccs should neoesaarily have been committed against tho 
snmo person. . Whvro therefore there wero six porsons aooused of 
having boon jointly conoernod in carrying on a Bystomntio fiwiudlo 
nnd threo jomt charges wero framed ngaiust all tho nocusod, held 
thoro was nothing illegal in the proooduro. Subcdar Ahir v 
Emporo I.L.R., 4j Calc., 13, followed. Empress v. Murar’i 

I.L.R., 4 All., 147, dissented from. F *» 

Emperor v, Bcohnu Pnndo 

• • • * 

JOINT HINDU FAMILY, See Guardian ad-lilcm 
■ See Hindu law 

• • • • i * 

Holding owned by See Aot (LooalJ No, II of 

1901, section 2'1 

JOINT TORT-FEASORS, Sco Contribution .. .. ,, 

JOINT TRIAL, Sco Criminal Proocduro Codo, sootion 239 

— See Joinder ol oases ,, .. t 

JUDGEMENT, Sco Criminal Proooduro Codo, sootion 110 . ,, , t 
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JURISDICTION, See Act No. VII oi 1913, section 207 

(Civil and Revenue Courts) See Act (Local) No. II o! 1001, s 

58 and 177 (e) . . • • . • • • • 

See Act (Local) No . II oi 1901, section 104 . . 

See Act (Local) No. Uloi 1901, section 233, clause (?;) 

KIDNAPPING, See Act No. XLY of I860, sections 361, 366, 109 
LAMBARDAR. Suit against— tor profits, See Act (Local) No, 
1901, section 164 .. .. .. 

L&NDLORD AND TENANT, See Act No. I of 1872, section 16 
LEASE, See Act No. IV of 1882, sections 105 and 107 
LEGAL PRACTITIONER, See Act No. XYIII of 1879, section b 
LEGITIMACY, See Muhammadan Lav? 

LETTERS .OF ADMINISTRATION, See Aot No. VII of 1889, sect 

LIABILITY of contributory for oalls, See Aot No. VI of 1882, ( 
61,125,151 

LICENCE, See Act No. IV of 1882, sections 105 and 107 . . 

LIMITATION, See Act No. VII of 1887, section 25 

7 See Act No. IX of 1908 (Indian Limitation Aot), 

12 ; schedule I, article 179 . . . . . . 

See Act No. IX of 1908, schedule I, altiolo 62 


-See Act No. IX of 1908, schodulo I, artioles 184 and 144 
- See Act No. IX of 1908, schcdulo I, articles 105 and 181 
-See Civil Procedure Code (1908), ordor XXI, rulo 2 .. 

-See Civil Procedure Oodo (1908), ordor XXXIV, rulo 5 
-See Civil Procedure Oodo (1908), sohodulo II, olauoon 


20 


-See Hindu law 
See Hindu law 
-See Mortgage 
-See Mortgage 


LUNAOY, See Hindu law . 

LURKING HOUSE TRESPASS, See Aot No. XLV of i860, 
MaQBUZA, use of the term, See Pre-emption .. 
MALIK-O-QABIZ, See Hindu law 
MARRIAGE, See Hindu law , , . , 

MERGER, See Decree for possession 


ace 


MESNE PROFITS, See Civil Procoduro Code (1877), section 58 

MINOR— Guardian — Suit to eet aside a decree against a mine \ 
properly represented in such suit — Fraud or collation of gi 
A decree obtained against an infant properly made a party 
perly represented in the case cannot be set naido by me 
separate suit except upon proof of fraud or collusion on tl 
the guardian. 

Beni Prasad v. Lajja Ram 

Purchase of immovable property by minor— Suit by ■ 

for possession of poperty purchased- Act No. IV of 1882' 
of Property Act), sections 54 and 65.] A minor is c; 
purchasing immovable property ; and v/bero such a pur 
been completed by execution and registration of a sale-def 
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shoes of a prior incumbrancer, where the purchaser has, with the 
oonsent of that incumbrancer, partially discharged the liability. 

Gurdeo Singh v. Chandrikah Singh, I ~ L. R., 86 Galo., 193, 
dissented from. Chetwynd v. Allen, 1 Oh. D., 853, followed, ’ Baro- 
ness Wenlock v. The River Dee Company , L ; R., 19 Q. B, D„ 155, 
referred to. 

Udit Narain Misir v. Asharfi Lai ... .. _ 502 

MORTGAGE — Suit for redemption — Tender of mortgage money a condition 
precedent to the institution of a suit for redemption.'] A usufruotuary 
mortgage of agricultural land provided that the right to redeem 
should be exercised only in the month of Jeth of any year. 

Held, that before the. mortgagor could sue for redemption it was 
necessary for him to prove that ho had tendered to the mortgagee 
the mortgage-debt or such amount as ho considered due on the 
mortgage in the month of Jeth of some year after the mortgage 
money had become payable. Bansi v. Girdhari Lai, Weekly Notes, 

1894, p. 143, followed. 

Muhammad Ali t>. Baldeo Pande .. .. 148 

See Act No. X of 1872, seotion 94 .. .. 103 

— — See Act No. IV of 1882, section 59 .. .. 461 

See Civil Procedure Oode(l908), order XXXIV, rules 4 and 5 398 

— s e0 Pre-emption . . . . . . 861, 530 

by conditional sale. See Construction of document . . 570 

Decree absolute for sale on— —Sea Civil Procedure Code 

(1908), order XXXIV, rule 5 . . . . . . 21 

— — exeauted by Collector, See Act (Looal) No. II of 1903, 

section 17 .. .. .. .. .. 351 

Redemption of—— — Sea Aot No. IX of 1908, sohedule I, 

articles 134 and 144 . . . . . . . . 138 

MORTGAGEE in possession, Sea Mortgage . . . . . . 411 

MUHAMMADAN LAW —Dower — Interest on unpaid dower — Claim for, 
by widow allowed to take possession of her husband’s estate to satisfy 
her dower-debt — Liability of widow in possession to account for profits 
of estate— Recognition by Muhammadan law of eguitable principles in 
such a case.] Where a Muhammadan widow was allowed to taka 
possession of her husband’s estate in order to satisfy her dower-debt 
with the income of it, and there was no agreement, express or 
implied, that she should not be entitlod to claim any sum in exoess 
• of her actual dower. 

Held, that, on eguitable considerations she was entitled to some 
reasonable compensation, not only for the labour and responsibility 
imposed on her for the proper preservation and management of the 
estate, but also for forbearing to insist on her strict legal rights to 
exact payment of her dower on the death of her husband ; and such 
compensation for forbearance to enforce a money payment was best 
oaloulated on the basis of an equitable rate of interest. That 
appeared to be consistent with Muhammadan law [see the chapter 
on “The Duties (Adah) of the Kazi ” in the principal works on that 
law], which clearly showed that the s rules of equity and equitable 
considerations commonly recognized in the courts oi Chancery in 
England are not foreign to the Musalman system, but are in faot 
often referred to and invoked in the adjudication of cases. 

The decision in Woomatool Fatima Begum v. Meerunmunnissa 
Ehanum, 9 W. R., 318, that “it would he inequitable to make the 
widow acoouut for the profits, except on the terms of allowing her . 
reasonable interest on fche dower-debt." was approved. 
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In saits brought by the other beirs against the widow for the 
taking of accounts, for a decree to the plaintiffs of their respective 
shares in case the dower-debt was shown to have been discharged, 
and for a decree for any sum received by the defendant in excess of 
her dower, the defendant set up a claim for interest on the unpaid 
dower-debt, and it being found that a portion • of it remained 
unpaid, interest at six per cent, per annuffi was allowed on that 
amount. 

Hamira Bibi v. Eubaida Bibi .. .. 681 

MUHAMMADAN LAW -Gift-Gift by deed of Imsi—Acl No. XVIII of 
1876 ( Oudh Laws Act )\ section o — Meaning of “ gif Is” —Delivery and 
acceptance of subject of gift not proved — Act No. IV of 1882 
( Transfer of Property Act J— Act No. II of 1SS2 (Indian Trust Act ) — 

Act No. XVII of 1876 ( Oudh Land Revenue Act), section Cl ct seqq.-— 
Legitimacy, proof of Acknowledgement- ■ Endorsement by Judge of 
documents admitted in evidence— Civil Pioecdure Codes 1877 and 
1882, section 141 ; 1908, order XIII, rule A— Undue pi elongation of 
litigation -Cross-examination of witnesses.] In section .•> of the 
Oudh Laws Act (XVII.I of 1876), which indicates the cases in which 
among Muhammadans, the Muhammadan Law is to be appl ed, 
the word "gifts ” includes a gift made to a beneficiary through a 
trustee. 

A Muhammadan made a settlement, the parties to which were 
himself of the first part, his wife of the second part, and his wifo 
and her father of Iho third part (the trustees), after reciting 
that Rs. 85,000 was due by the settlor to his wifo for the balance of 
her dower, and that it had been agreed between the parties that the 
settlement should l;o in full satisfaction ot the dower debt, witnessed 
that for the consideration stated tho settlor granted certain proper- 
ties to tho trustees upon trust to pay tho net incomes of tho 
properties to his wife for her life and after her death upon trust for 
all the children of tho settlor and his wifo “ Jiving at tho timo of his 
decease.” Tho deed was never executed by the wifo, and there 
was no evidence, independent of the deed, to show that any agree- 
ment was ever entered into between tbo settlor and his wifo that 
she would accept the provision made for her in tbo settlement in 
satisfaction and discharge of the unpaid balance of her dower, and 
she never elected in his life-time to take the benefits conferrod on 
her by tho deed in lieu of it. 

j Held that tho conveyaneo to tho trustees was a purely voluntary 
gift and was void by Mubammidan law unless accompanied by 
a delivery of possession such as tbo subjoet of tho gift was suscep- 
table of. Subsequent election could not bo held to ho a substitute 
for the original consideration. 

Chaudhri Mehdi Hasan v. Muhammad Hasan, I. L. R., 28 'All., 

489 (449) :L. R., 33 I. A., 68 (76) and Khajooroonnissa v. Bowshan 
Johan,!. L. R., 2 GaJc„ 184: L. R., 3 I. A., 291, followed. < 

The rule of law laid down by those authorities was not altered 
or qualified -by the combined provisions of the Transfer of Property 
Act (IV cf 1882) and tho Indian Trusts Act (II of 1882), so as to , 
make registration a substitute for delivery of possession. Both of 
those Acts ’were passed long before the first of those authorities was 
decided. 

In a suit to enforce a mortgage executed by the widow of the 
settlor of property dealt with by the settlement— 

Held that during the life of the donor tho evidence did not 
show that anything was dons by him which amounted to delivery 
of possession of the properties, nor was anything done by the ' 
trustees or tho wife alone amounting to proof of the acceptance of 

4 - 
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tho gift or of an election to lct:o under ttio deed. All her conduct 
and (lotions were entirely inconsistent with nny ntich intention on 
her part. Tiio trusted never entered under awl by virtue 
of the trust deed into the receipt of the rc nt or inomo of the 
property comprised in the mortgage, nnl e-m-n'inenty th.ere was no 
satisfactory proof that the }>•>.•:■ c.ign of th.it portion of the property 
tho r.uhjoot of the gift w.v; ever <!>d(v. ri- 1 hy tic fattier to tho 
trustee. That being <i > the gift ,-cc'-r<t»»g t-> tho Muhammadan 
luv was void, nhd the wm ti nge mm 4 tip- m vr.i tlwrt foro n valid 
nnd binding inatrumr:;'. nnd a gnri r.;curity. 

Tho ntatoment-. made in durum' nt-t signe-l hy the wife, she 
must !>• taken to have known th<> purport tuid i fi et of, it being a 
part of tho nduiinihtr.ativ > dutieiof a qr.vii-jud'c'. il character 
imposed hy tho Oudh Land U v.-mi • Act (XV111 of 187**), upon the 
public official? h 'for« whom the document'- cam», to s >■> that rdio 
as a parti anmhin lady had that kuv.-. ! • P; •, and the mr.xirn 
•• Omnia p'lrsutr.tinHir recta c tv aria ” w.w applicable. 

On a question as to tho legitim icy >d * no of the settlor's mas — 

27cW on tho evidcnc’ that he w.i* tho legitimate eon of tho 
settlor, and was acknowledged hy him to bo sons the ron of mufa 
marriage 

Tho Muhammadan law as to r.rfcn'w.b- yuvnl laid down in 
Muhammad A l la an ■! Khan v. Muhamm-.u! J-mail Khan, I. L. It., 

10 All., 190, and Mt:han:t:a l Azmat AH Khan v. LalU Begum 
I. T«. R., 3 O.aio., 422: L. K., 0 I. A . 3. mi l that as to « vid rice of 
roputo from statement mule in document-, by a month >r of tho - 
family in Anjuman A ra Ileum iv. Sadi?: Ati Khan, 2 Oudh Canos, 

115, and Bagar Ali Khan v. Anjttvsan Au: Began, I. h. R , 25 All ' 

230: L. it., :j 0 I. A., 94, follow, tl. 

Thoir Lordnhipi commented upon the long duration of thin 
litigation, ro marking that such d l. vs were •• discreditable to nny 
judicial system, nnd there was no r-ison to think that they woro 
not to n 1 »n;o extent avoidable." Also upon tho undue prolonga* 
tion of the cross-examination of witnesses by breaking it up into 
dotnebod portions, than which no better .system could bo devised to 
oxposo witnesses to tho risk of being tampered with nnd to promote 
tho fabrication of falso evidence. 

A presiding Judgo should otulorso with his own hand a state- 
mont that n document proved or admitted in evidence was proved 
against or admitted by tho person against whom it, 'was used, ns 
laid down in section 1-11 of tho Civil Procedure Codes of JS77 nnd 
1882, nnd practically ro-onnetod in order XIII, rule 4. of tho rules 
nnd ordors passed undor tho Civil Procedure Code, IPOS. With n 
viowof insisting on tho observance of the wholosomo provisions of 
those Statutes, thoir Lordships will, in order to provont injustice, bo 
obliged, in future on tho hoaring of Indian appeals, to refnso to 
road or permit to bo .used any document not endorsed in tho 
mnnnor required. 

Sadik Husain Khan v. Hnsbim Ali Kbnn ,, 627 

MUHAMMADAN LAW, Sco Act No. IV of 18S2, sections 123 and 129 212 

See Mortgago .. .. .. 92 

: See Pre-emption .. .. ..201 

MOAEI LAND, See Pro.omption .. .. ,, 2G0 

NOTICE, Sco Aot (Looal) No. X of 1900, section 132 . . .,455 

OATH, See Aot No. X of 1873, sections 5, G and 13 ' . . . . 49 

OOGUPANOY-HOLDING, Seo Aot.(Looal) No. II of 1901, sootion 22 . . 82C 
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OFFENCES of tlie sameikind committed in respeot of different persons. 

See Joinder of cases .. .. .. .. 467 

PARTITION, See Act (Local) No. Ill of 1901, sections 110, 111 and 112. . 116 

See Aot (Local) No. Ill of 1901, section 111 (1) (6) .. 70 

— See Aot (Local) No. Ill of 1901, Bections 111, 112, 233(ft) .. ' 802 

See Act (Local) No. Ill of 1901, section 233, clause (k) .. 248 

See Civil Procedure Code (1908), order II, rule 2 .. 217 

• : — See Hindulaw .. .. .. .. 83 

PARTITION DEED, See Act No. II of 1899, schedule I, article 65 . . 56 

PENALTY, See Act No. IX of 1872, section 74 .. . . . . 62 

POWER OF ATTORNEY, See Act No. X of 1873, sections 8, 9 and 10 . . 181 

PRACTICE, See Act No. XVIII of 1879, section 14 . . . . 182 

See Act No. IV of 1869, section 37 . . . . . . 688 

See Civil Procedure Code (1908), order XLVIII, rule 9 . . 280 

— See Criminal Procedur Code, section 476 . . . . 695 

See Joinder of cases . . . . . . . . 467 

— — See Title, suit for declaration of . . . . 440 


PRE-EMPTION -^-Mortgage of property prior to the passing of Aot 1 Vo. IF 
0 f iQQ 2 — Government revenue paid by mortgagee— Liability of pre- 
emptor to pay the amount of the revenue as a condition precedent to 
obtaining possession of property.'] Under a mortgage-deed the 
mortgagor was liable to pay the Government revenue, and if he 
failed to do so, the mortgagee -was to pay it and was entitled to 
recover the sum from the mortgagor and his other property. The 
mortgagpr failed to pay the revenue, which accordingly was paid by 
the mortgagee. Subsequently the property was sold to the mort- 
agee for the amount of the mortgage plus the nmount of the 
revenue paid by the mortgagee. In a suit to pre-empt this sale, held 
that the pre-emptor was bound to pay the amount paid by the 
mortgagee for the revenue as a condition precedent to his obtaining 
possession of the property as well' as the amount of the mortgage. 

• Bhoj Raj v. Ram Narain .. .. .. 630 

' Muhammadan law — lalab-i-ishtishhad.] Held that a 

- Muhammadan pre-emptor cannot validly make the talab-i-ishtishhad 
by letter when he is in a position to do so in person. 

Muhammad Khalil v. Muhammad Ibrahim . . 201 

. Transfer— Mortgage — Use of the term “ maJcbuza,” not 

sufficient to constitute a mortgage.] The material portion of a 
document executed by the borrowers to secure a loan was as 
follows : — 

«< agree that we shall pay annually the interest and in 
default of payment of interest for two years, the creditors shall 
have the right without waiting for the-expiry of the time fixed, to 
file suit and to recover their dues from the property mortgaged 
( Malcbuza ) and if the creditors make delay in realizing the principal 
and interest then the aforesaid creditors shall not be entitlod to 
reoover their dues under the deod from any other property of myself 
excepting the property mortgaged ( malibuzaf.' ,, 

A claim for pre-emption was brought basod upon this document 
which was claimed to be a sale, or at least a mortgage. 

Held by Riohaeds, 0. J., that it was very difficult to distinguish 
the transaction evidenced by the document in question from what is 
ordinarily called a “ simple mortgage On a construction, however, 
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SECURITY for keeping -the peaoe— Criminal Procedure Code, section 
107 — Nature and quantum of evidence necessary before passing order 
for security .] There must be definite evidence in the oase of any 
and every person charged under section 107 of the Code of Criminal 
Procedure, that there is danger of a breach of tho peace by him. It 
is clearly insufficient against a collective body of persons to suggest 
that they are indulging in feeling of hostility towards another 
body of persons. Queen Empress v. Abdul Eadir, I, L. R., 9 All. 
452, referred to. ’ 

Emperor v. Shambhu Nath 

■*" • • • • • • 

to be of good behaviour, See Criminal Prooedure Code. 

i * n 9 
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section 110 


-Mode of enforcement of— Nee Civil Procedure Oodo 11908). 

i r? it 'tr-rrxrTTT ..i „ - i \ 19 


468 

393 

327 

669 

223 

430 

56 

351 

494 


section 145 ; order XXXIV, rule 14 
SET-OFFi See Civil Procedure Code, 1908, order XXI, rule 18 
SIR LANDS, See Act (Local) No . II of 1 901, section 164 
SPECIFIC PERFORMANCE, See Guardian and minor .. 

STAMP, See Act No. II of 1899, schedule I, artiole 55 

. —See Aot (Local) No. II of 1903, section 17 . . 

-See Evidence 

STAMP DUTY on a pauper’s plaint, See Civil Procedure Code ( 1908), 

order XXXIII, rules 10 and 11 .. .. .. ..469 

STAY OF EXECUTION, See Act No. VII of 1913, section 207 'r. 407 

SUBROGATION, See Mortgage .. .. .. ..509 

SUCCESSION, See Aot No. I of 1869, sections' 8 and 10 ... .. 652 

See Act (Local) No. II of 1901 , . . . . . 325 

__ — — See Act (Local) No. II of 1901, section 22 .. ., 197 

_____ .See Hindu law .. .. .. 117,416,590 

357 


-,See Civil Procedure Code (1908), order IX, rule 2 
, See Civil Procedure Code (1908), order XI, 


SUIT. Dismissal of- 

-Dismissal of - 

rule 21 .. . . •• .. .. 

-Valuation of — — , See Civil Procedure Code (1908), order XXI, 

rule 63 .. .. .. •• .. 

by minor for possession of property purchased, See Minor 

.f or oanoellation of document — Sale-deed — Alleged illegality of 

transaction - Sale by one deed of fixed rate and occupancy holdings .] 
The plaintiff by one and the same sale-deed purported to transfer 
(l)»a fixed rate holding and (2) part of an occupancy holding. 
Held that he was not entitled to a deoree setting aside the sale- 
deed merely because part of the property covered by it was by law 
not transferable. 

Bajrangi Lai v. Ghura Rai 

for ejectment, See Act (Local) No. II of 1901, sections 58 and 117(e) 

_f 0 r money had and received, See Aot No. IX of 1908, schedule I, 

article 62 . . 

for redemption of mortgage, See Mortgage 

for redemption, See Civil Procedure Code (1877), section 583 

for specific performance, See Aot No. I of 1877, section 27 

for speoifio performance of contract to sell and for possession, See 

Aot No. VII of 1870, section 7, olauses v and x . . 

redeem by a person whose name is reoorded in revenue papers 

See Mortgage . . • • • • • • 
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8UIT to sot aside decree against a minor, Su Minor .. •* 4 r *'J 

—-—-to set aside a decree on the ground oi fraud— Whal ctf: f -!i!u!es 
fraud — Ac! Jfo, IV of 1852 (Transfer of Properly Act). reciter. 90 — 
Application for a decree, under section 90 informin'! court 

of previous refusal to grant such a decree.) G rtatn mortgagee's 
instituted a suit for sale on a mo-tg.igc and also a Uc-d in tlu ir 
plaint for a personal decree against tiro mortgagors under rretien 
90 ot tlio Transfer of Property Act, 1882 The court in tlmt 
suit granted the plaintiffs a decree for sale but refused them the 
decree asked for under s:ction 90. Some years afterwards the 
plaintiffs again applied for a decree tinder section 90, Notice of 
this application was duly served upon nil the judgement-debtors, 

They did not appear, and the court granted n decree, but limited it 
to the assets of the deceased mortgigor The judgement-debtors 
then filed a suit to have this decree set aside on the ground of 
fraud, the fraud alleged being mainly that the decree-holders had 
not brought to the notice of the court the fact that Jhey had once 
before applied for and been refused a decree under section 90. 

-Held that the neglect to inform the court of the fact that there 
had been a previous attempt at another stage of the litigation to 
get a personal decree, even as-uraing that the neglect wns wilful, 
could not amount to fraud which would entitle the plaintifls to sot 
aside tho decree which was obtained by the defendants under sec- 
tion 90 of the Transfer of Property Act. 

Ram Raton Lai v. Bhnri Begam . . . . . . 7 
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TITLE. Suit for declaration of— Transfer of estate made to plaintiff 
by widow of Oudh talugdat in possession as heir of her Husband- 
Transfer made with consent of all the then existing next rever- 
sioner — Refusal of revenue authorities to record name of plaintiff 
as proprietor — Title set up by defendant under alleged will of 

deceased taluqdar which teas found by first court not to have been 
executed— Transfer found to be valid— Appeal by defendant and 
admission by him during hearing of appeal of his want of title — 
Practice— Failure to maintain appeal .] This appeal arose out of a 
suit which related to tho transfer to tho plaintiff of nu 
impartible estate called Mahgawan by the widow of au Oudh tnluq- 
dar in possession of his cstato for a Hindu widow’s interest undor 
the Mitakshara law. Tho transfer wns made with the consent of 
the only next reversioners in existence at tho dale of tlio oxcoution 
of the deed of trnnsfor who both attested it. Tho defendant sot up 
a title under an alleged will of tho deceased tnluqdar. In a suit 
brought for a declaration of tho plaintiff's title to tho eatato in 
consequence of tho refusal of tlio Kovcnuo authorities to lmvo bin 
name recorded as proprietor, tho Subordinate Judge held that tho 
defendant had no title, as tho deceased husband hud never oxeontml 
tho alleged will, and that tho tranHfor to tho plaintiff wmt valid. 

On tho hearing of an appeal to tho Judicial Oommimiionor’s Court 
by tho defendant, ho admitted tho oorrnotnomi of tho first court’s 
decision as to his want of titlo, 

Held that the Court of tho Judicial Commissioner was wrong in 
then allowing tho apposl and dismissing tlio suit on tlio ground 
that the widow had no power to transfer tho ostato, Tho dofondimt 
having no title had no interest which onnblod him to support tho 
appeal, which should have boon dismissed on Jiis Admission, 

Obftndrika Bakbsh Biugli «, fndar Jlikmin liingli ,, TJO 
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Devisees to divide profits after paying expenses— Trust.] A testator 
who owned two houses left one house to one of his two nephews for 
his own use and as to tho^ other mado by his will the following 
disposition : — ' : ’ 

“ In the other dwelling house consisting of three .sections of ■ 
Thakurdwaras including the staircase both the executors aforesaid 
should reside, put up pilgrims aod attend on them jointly and from 
the income thereof daily perform the usual worship of tbe~ gods 
• Murli Dhar, Raj Rajeshri and Mabadeo and the worship on Basant 
Panohimi, Bam Naumi, Janam Ashtami, Nauratri, Shiva/ atri, 
Dhanurmas and Sami festivals and look after its repairs. After this - 
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should grant receipts and acquittances as between themselves. 

. . .' None of the executors shall in any way be entitled to 

transfer, mortgage or sell this house, and if they do so, it will be , 
utterly null and void. ” 

Held, that the will ^created a trust and the only beneficial 
interest given under the will to the nephews was the right to take 
the surplus profits, if any, after the'woTship had been performed and 
the festivals duly observed. 
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Before Sir Henry Richards, Knight, Chief Justice, and Mr. Justice Biggolt. 
RAJ MANGAL MISIR and others (Plaintiffs) v. MATHURA DUBAIN and 

another (Defendants)* 

Act No. I of 1872 ( Indian Evidence Act), section 70 — Act Ho. XYI of 1908 
( Indian Registration Act), section 00(2) — Admission — Endorsement of regis- 
tering officer not evidence of admission of execution of document. 

The •' admission ” referred to in seotion 70 of tho Indian Evidonco Aot is 
an admission in the course of proceedings in which the afcfcostod document is 
produced, for example, made in tho pleadings or by a party himself in his 
examination. Tho certificate of admission of oxecutibn endorsed by tho re- 
gistering officer upon a document registered by him cannot bo used as 
an "admission ” of execution within the moaning of this section. 

This was a suib for sale upon a mortgage, dated the 3rd of 
February, 1888, for Rs. 251. The suib was instituted on the 
10th of August, 1909, and, it being alleged that no payments 
had been made on account of either principal or interest, the 
amount claimed was Rs. 1,384., In the original suit a decree 
was passed ex parte as against both defendants — one the widow 
of the alleged mortgagor, the other a . transferee of the mort- 
gaged property. The mortgage in suit was proved by the 
evidence of one Baldeo, a marginal witness who spoke to the 
signature of the mortgagor Bandhu Dube as well ns hi s own. 
This decree was, however, set aside at the instance of the first" 
defendant and the case was re-heard. Meanwhile the witness 
Baldeo died. At the second hearing the witness produced to 
prove the document failed to establish his acquaintance -r5ib l;.e 
hand-writing of Baldeo, and the court of first instance; nod 'ey 

* Second Appeal No 888 of 1914, from a decree of 'JS ~J‘i. E.jU-, r;<„ / 

Judge of Gorakhpur, dated the 14th of Apr!), ooj;b - ‘Jry/. •/ 

Harbandhan Lai, Subordinate Judge of OomHjpyr, deb,-;? \~ -/ 

1914. , 
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that the mortgage in suit had not been proved, dismissed the 
plaintiffs’ claim, and this decree was upheld in appeal. The 
plaintiffs thereupon appealed, to' the High Court, urging in the 
first place, that the evidence of Baldeo given at the first trial 
could be used as evidence at the second, and next, that the Regis- 
trar’s certificate of admission of execution on the document could 
be used against the defendants as an admission within the 
meaning of section’ 70 of the Indian Evidence Act, and therefore 
no proof of execution was necessary. 

Mr. A. P. Dube, for the appellants." 

Munshi Iswar Saran (for whom Pandit Kailas Nath Katju), 
for the respondents was not called on to reply. 

Richards, C. J., and Piggott, J.: — This appeal arises out oT a ' 
suit on foot of a mortgage, dated the 3rd of February', 1888. 
The original amount secured was Rs. 251. The amount claimed 
for principal and interest is Rs. 1,384. There is no allegation of 
any payment upon foot of principal or interest from the time of 
the execution of the deed, and the suit was not instituted until 
the 10th of August, 1909, that is to say, in or about twenty-one 
years after the alleged execution of the mortgage. Defendant 
No. 1 is the widow of the alleged original mortgagor, one Bandhu 
Dube. Defendant No. 2 is alleged to be a subsequent trans- 
feree at an auction sale held on foot of another mortgage alleged 
to be puisne to the mortgage in suit. An ex parte decree was 
, obtained on the 30th of November, 1909. This ex parte decree 
was set aside on the 21st of January, 1913, on the application 
of Musammat Mathura, the defendant No. 1, who satisfied the 
court that she had not been served with the process. When the 
court was granting the decree ex parte, a witness of the name 
of Baldeo was produced, who stated that he was the sole surviv- 
ing attesting witness to the mortgage and that he had seen the 
bond executed by Bandhu. He identified the signature of 
Bandhu and his own. The ex parte decree having been set 
aside, as already stated, the plaintiff was called upon to prove 
his case as in a contested suit. Meanwhile Baldeo had died. A 
witness was produced, who attempted to prove that the signature 
of /Baldeo was in the hand-writing of the latter. He was unable 
to say that he had ever seen Baldeo write or that he had ever 
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received documents purporting to have been written by Baldeo 
in answer to documents written by him or that documents written 
by Baldeo had in the ordinary course of business been habitually 
submitted to him. In other words, he was unable to say that he 
was “ acquainted ” with the hand-writing of Baldeo. Under these 
^circumstances the court of first instance held that the plaintiffs 
had failed to prove the mortgage sued upon and dismissed the 
suit. The lower appellate court confirmed the decree of the 
court of first instance. 

In second appeal to this Court it has been contended that the 
evidence of Baldeo given at the time the ex parte decree was 
granted should have been admitted as evidence of the due exe- 
cution of the document. Section S3 of the Evidence Act provides, 
amongst other things, that the evidence given by a witness in a 
judicial proceeding is relevant for the purpose of proving in a 
subsequent judicial proceeding, or at a later stage of the same 
judicial proceeding the truth of the facts which it states when the 
witness is dead. It is under this section that the appellants con- 
tend that the evidence of Baldeo should have been admitted by 
the courts below. There is, however, a proviso to the section that' 
before the evidence of a deceased witness can be admitted, it must 
be shown that the adverse party in the first proceedings had the 
opportunity of cross-examination. So far as Musammat Mathura 
is concerned it is clear that she had no such opportunity, it having 
been found by the court that she was never served with the process 
prior to the granting of the ex parte decree. It is contended that 
as defendant No. 2 did not apply to have the ex parte decree set 
aside, it must be taken that he had an opportunity of cross- 
examining the witness. The affidavit of the process-server made 
in the absence of defendant No. 2, when the suit was first insti- 
tuted, is relied on. In our opinion this is not sufficient. If it 
was intended to use the statement of Baldeo as evidence against 
defendant No. 2, it would at least have been necessary to prove, 
by the oral evidence of the witness who had served him with the 
process, the fact of service. It was not sufficient to refer to 
the ordinary affidavit of service made by the process-server. It 
is- unnecessary to decide whether if the process-server had been 
produced, his evidence would have been sufficient to entitle the 
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plaintiffs to put in the evidence of Baldeo, but it seems to us clear 
that -without the evidence of the process-server the evidence of 
Baldeo was not admissible against either of the ""defendants. 
There was no evidence of the execution or due attestation of the 
document sued upon. - 

It was next contended that the certificate of the Registrar 
endorsed upon the bond proves an admission by Bandhu that he 
executed the document, and reliance is placed upon section 70 of 
the Evidence Act. This section provides that j;he admission of 
a party to an attested document of its execution by himself shall 
be sufficient proof of its execution as against him, though it be a 
document required by law to be attested. It seems to us that 
the admission referred to in this' section is an admission in the 
course of the very proceedings, for example, "made in the plead- 
ings or by a party himself in his examination. The contention 
is that the certificate contains an admission by Bandhu and that 
under the provisions of section 60, clause (2), of the Indian Re- 
gistration Act, 1908, the certificate of the Registrar, is sufficient 
proof that Bandhu made the admission. In our opinion this con- 
tention goes much too far. The certificate endorsed by the 
registering officer upon a document which requires registration 
is evidence that all the provisions of the Registration Act have 
been duly performed. 

It may be said that the plaintiffs have been somewhat unfor- 
tunate. They have themselves to blame in the first place because 
they waited so long before instituting their present suit. But for 
. the period of grace allowed by the recent Limitation Act the suit 
would have been barred by time. If the finding . of the court 
below was correct that the defendants or at least one of them was- 
not duly served this also was the fault of the plaintiffs. 

The appeal fails and is dismissed with costs. v 

Appeal dismissed. 
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Before Sir Henry Eichards^JInight, Chief Justice, and Mr. Justice Piggott. 

KIS HAN LAL ( Plaintiff) v. SULTAN SINGH (Defendant).* 

Civil Procedure Code (1908), order XI, rule 21— Procedure— Plaintiff under 
suspicion of suppressing documents relating to the matter at issue— Dismissal 
of suit. - 

Where a plaintiff had given the court strong 'grounds for believing that he 
was keeping out of the way documents which would throw light on the subject 
matter of the suit, but there had been.no order mado for discovery or inspec- 
tion of documents, it was held that the court was not justified in dismissing 
the suit, purporting to act under order XI, rule 21, of the Code of Civil Procedure. 

In this case the suit of the plaintiff was thrown out as the 
first court was strongly of opinion that he had in his possession 
certain documents which would throw light on the matter in 
dispute. A visit was paid to his house, but nothing bearing on 
the' case was found there. The other side had obtained no order 
for discovery, but the court dismissed the suit, purporting to act 
under order XI, rule 21, of the Code of Civil Procedure. The lower 
appellate court confirmed the decree. The plaintiff appealed. 

Dr. Surendra Nath Sen, for the appellant. 

The respondent was not represented. 

Richards,. C. J., and Pig^vit, J. : — This appeal arises out of 
a suit brought to recover money alleged to be due on foot of four 
different mortgages. In the court of first instance the learned 
Munsif was strongly of opinion that the plaintiff had in his 
possession or power certain documents which would throw light 
on the matter in dispute. With the consent of the plaintiff a 
visit was paid to the latter’s house, and a number of books were 
found, but most of them likely to have a bearing on the case were 
not there. 

After examining the plaintiff, the court dismissed the suit, 
purporting to do so under the provisions of order XI, rule 21. 
The lower appellate court confirmed the decree of the court of 
- first instance. On the real merits of' the case we do not 
feel much sympathy with the plaintiff. There is strong ground 
for suspecting that he was keeping back books and documents 
which he ought to have produced. The question, however, which 
we have to decide is whether the court was entitled under the 

* Second Appeal No. 974 of 1914, from a' decree of F. S. Tabor,- Additional 
Judge of Farrukhabad, dated the 3rd of April, 1914, confirming a decree of 
Piari Lai, Munsif of Kanauj, at Sarai Miran, dated the 30th of January, 1913. 
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circumstances to dismiss the suit in the way it did. Order XI, 
rule 21, is as follows : — “ Where any party fails to comply with 
any order to answer interrogatories, or for discovery, or inspec- 
tion of documents, he shall, if a plaintiff, be liable to have his 
suit dismissed for want .of prosecution.” The rule concludes : — -* 
“ and the party interrogating, or seeking discovery.or inspection 
may apply to the court for an order to that effect, and an order 
may be made accordingly.” If we look to the earlier rules of the 
Same order it is quite clear that the learned Munsif and the lower 
appellate court misapplied the rule. If a party wishes to get 
what is called “ discovery of documents ” from the other side, he 
makes an application under rule 12 asking the court to order the 
other side to make discovery on oath of the documents which are 
or which have been in his possession or power relating to the 
matters in question. If the court thinks fit, it makes an order 
for discovery. The party upon whom this order of discovery 
is made is bound to comply with the order. The penalty for not 
complying with the order is that which is specified in order XI, 
rule 21. Just in the same way after a party has admitted the 
possession of a document, the court can make an order for inspec- 
tion, and if the court’s order is disobeyed, the party complaining 
of. the disobedience can apply for the enforcement of the order 
according to the provisions of order XI, rule 21. In the present 
case there was no order for discovery or inspection. We may 
point out to the court below that if it was of opinion that the 
party was keeping back documents, the court was entitled to 
draw adverse inferences against the party withholding or keeping 
back documents. In our opinion the court was not entitled to 
dismiss the suit, under the provisions of order XI, rule 2]. We 
accordingly allow the appeal, set aside the decree of both the 
courts below, and remand the case to the court of first instance 
through the lower appellate court, with directions to restore the 
case under its original number in the file and to proceed to hear and 
to determine the same according to law. As we think that the 
appeals were entirely due to the conduct of the plaintiff we make 
no order as to costs. . - 

Appeal allowed and cause remanded. - 
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Before Sir Henry Richards , Knight, Chief Justice, and' Mr. Jxistice Muhammad Rafig. 
RAM RAT AN LAL and others (Dependants) v. BHURI BEGAM and 
another (Plaintiffs) and MUHAMMAD YUSUP KHAN and others 
(Dependants) * 

Suit to set aside decree on the ground of fraud — What consiikUcs fraud — Act 
Ho. IF of 1882 ( Transfer of Property Act), section 90 — Application for a decree 
under section 90 without informing court of previous refusal to grant such a 
■ decree. 

Certain mortgagees instituted a suit for sale on a mortgage and also asked 
in their plaint for a personal decree against the mortgagors under section 90 
of the Transfer of Property Act, 1882. The court . in that suit granted tte 
plaintiffs a decree for sale, hut refused them the decree asked for undor seotion 
90. Some years -afterwards the plaintiffs again applied for a, electee under 
section 90. Notice of this application was duly served upon sll the judgement- 
debtors. They did not appear, and the court granted a deoreo,, but limited it 
to the assets of the deceased mortgagor. The judgemont-debtors thon filed 
a suit to have this ^decree set aside on the ground of fraud, tho fraud alleged 
being mainly that the decree-holders had not brought to the notice of the 
court the fact that they had once before applied for and been refusod a decree 
under seotion 90. 

Held that the neglect to inform the court of the fact that there had been 
a previous attempt at another stage of the litigation to get a personal decree, 
even assuming that tho neglect was wilful, could not amount to fraud whioh 
would entitle the plaintiffs to set aside the decree which was” obtained by the 
defendants under section 90 of tho Transfer of Property Act. 

The facts of this case were as follows : — 

The defendants brought a suit for sale upon a mortgage exe- 
cuted by the predecessors in title of the plaintiffs. To that suit, 
among other defendants, the plaintiffs were impleaded as defend- 
ants. The defendants N had not only asked for a decree for sale 
of the mortgaged property but also for a simple money decree. 
The latter prayer was refused and a decree for sale was passed. 
The decree-holders, some. years afterwards, . after exhausting the 
mortgaged property, applied for a decree under section 90 of tho 
Transfer of Property Act. Notice of- the application was served 
on the judgement-debtors, but no one appeared i,o oppose the appli- 
cation. A decree under section 90 was therefore passed against 
all the judgement-debtors, The- decree-holders proceeded to 
attach a house. The male judgement-debtors appeared and nbjoelr 
ed on the ground that they were ngrienltfiristsand the house could 

* Socon-i kw-;A Ho, ).0W of WH from » deem nf JP, fb 'Itdici', AiMIliicind 
Judge oi Pwjkha'ivA, AA/A the l4</h of A yri J, 10] 4, niindrinlnn ih iliimo of 
Muhammad All Auvug pfyaAf of KnUuuMt], /j.uOyl /,)/<) Miil'l nf khty, HIM, 


1915 
Jellify 7* 



1915 

Ram Satan 
Lae 
v. 

Bhori 

Begam. 


8 


THE INDIAN LAW REPORTS, 


[VOL, XXXVIII. 


not be sold in execution of the decree. The objection was dis-' 
allowed. Thereupon the present suit was instituted by the pre- 
sent plaintiffs on the ground that they had no notice of the appli- 
cation for a decree under section 90 of the Transfer of Property 
Act, which as a matter of fact could not be passed, being barred by 
limitation. The further ground was that it had also been dis- 
allowed once and the decree was therefore obtained by fraud. 
The courts below gave the plaintiffs a decree. The defendants 
appeal ed to the Sight- Court. 

Dr. Surendra Nath Sen , for the appellants, submitted, that 
no fraud was proved in the case. The interests of the. plaintiffs 
and other judgement-debtors were the same and the latter at least 
had knowledge of the application for decree under section 90 of 
the Transfer of Property Act. The judgement-debtors in this 
case allowed an ex parte decree to be passed and did not appeal 
against it. The present suit was brought upon the ground that 
the decree was obtained by fraud. When, however, the decree ' 
was put into execution no such plea was taken. Ihe fraud alleged 
was that the decree was barred by limitation. Even assuming , 
this was so the mere presentation of a" time-barred application 
does not constitute fraud. This suit was therefore a suit to 
contest the validity of a decree passed by a competent court and 
if entertained would make the provisions of sections 11 and 47 
of the Code of Civil Procedure nugatory. The right procedure 
was followed when the application was made and the suit there- 
fore is barred by the rule of res judicata ; Mahomed Golab v. 
Mahomed Sulliman ( I), Nil Madhab Roy v. Naha Das (2), 
Munshi Mosuful Huq v. Surendra Nath Ray (3), Marochain v. 
Parsuram Maharaj (4), Janhi Euar v. Lachmi Narain (5), 
Nanda Kumar Howladar v. Ram Jiban Howladar (6), 
Flower v. Lloyd t(7). No application having been made to 
set aside the decree, a suit did not lie ; Mungul Pershad Dichit 
v. Girja Kant Lahi/ri (8), Behari Singh v. Mulcat Singh (9), 

(1) (1894) I. L. R., 21 Gale., 612. (5) (1915)’ .1. L. R., 37 All., 535. 

(2) (1908) 12 0 W. N., 28 Notes. (6) (1914) I. L. R, 41 Calc., 990. 

(3) (1912) 16 0. W. N., 1002. (7) (1879) 10 Ch. D., 327. - 

(4) (1911) 10 Indian Oases, 905. (8) (1881) I. L. R., 8 Gale., 51. 

(9) (1905)[I.L._R V 28 All., 273, 
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Sheoraj Singh v, Kameshar Nath (1), Kastura Kunwar v. 
Gaya Prasad (2), Ram Kir pal v. Rup Kuari (3). 

Dr. S . M. Sulaiman, for the respondent, submitted that the 
decree in- the first suit, could only be challenged by means of a 
separate suit and not by an application ; Radlia Raman Shaha 
v. Fran Nath Roy (4), Kalian Singh v. Jagan Prasad 
(5). In the present case the decree for money bad once been 
refused and that fact was concealed from the court. The fact 
was very material and its suppression amounted to fraud ; Raj- 
mohun Gossain v. Gourmohun Gossain (6), Suhbaiyar v. 
Kallapvian Pillai (7), Madari Singh v. Ram Ratan (8), 
Lakshmi Narain Saha v. Nur Ali (9), Kc'dar Nath Das v. 
Hemanta Kumari Debi (10). Other grounds were also taken, 
viz. that the respondents were kept in the dark about the 
application for a decree under order XXXIV, rule 6; but these 
questions had not been gone into. 

Richards, C.J. — This appeal arises out of a suit in which the 
plaintiffs sought to set aside a decree which ihe defendants had 
obtained under section 90 of the Transfer of Property Act on the 
allegation that the same was obtained by fraud. The material facts 
are practically undisputed. The defendants or their representa- 
tives brought a suit upon foot of a mortgrge dated the 25th of 
October, 1893, and obtained a decree. They had asked in that suit 
not only for a decree for sale of the mortgaged property but also for 
a personal decree. This latter part of their claim was disallowed. 
Some years afterwards the decree-holders applied to the court for 
a decree under section 90 of the Transfer of Property Act. Notice 
of the application was duly served on all the judgement-deb- 
tors. They did not appear, and the court granted the decree, but 
limited it to the assets of the deceased mortgagor. This is the 
decree which it is sought in the present suit to set aside. Later 
on, in execution of this decree, a house of the judgement-debtors 
was attached. The male judgement-debtors objected that the 
house could not be sold on the ground that they were agriculturists. 

(,i) (1902) I. L. R , 24 All., 282. (6) (1859) 8 Moo. I. A., 91. 

(2) Weekly Notes, 1907, p. 29. (7; (1914) 22 Indian Oases, 500." 

(3) (1883) I. L. R., 6 All., 2G9. (8) (1914) 23 Indian Oases, 976. 

(4) (1901) I. D. R., 28 Calc., 475. (9) (1911) I. L. R., 38 Calc., 9 jG. 

(5) (1915) 13 A. L. J., 162. (10) (1918; 18 C. W. N., 447, 
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This objection was overruled. There was an appeal by the judge- 1 

ment-debtors, which was dismissed. Both the courts below have 
granted the plaintiffs a decree, setting aside the decree' obtained 
by the defendants under section 90 of the Transfer of Property Act. 
The judgement of the court of first, instance is a little misleading 
unless one reads it as a whole. When carefully considered, it is 
clear that the defendants practised no fraud on the plaintiffs to the 
present suit in respect of the service of notice of the application 
for the decree under section 90. The plaintiffs are pardah nashin 
ladies. It is quite impossible for any litigant to serve process 
of the court in any way which would violate the pardah of such ' 
ladies. When the court of first instance says that these ladies 
knew nothing about the decree under section 90, it does not 
mean that the defendants -in the present suit were in any way res- 
ponsible for their want of knowledge. The ladies were duly 
served with the notice, so also were the male members of the fami- 
ly. No objection was taken to the granting of the decree under 
section 90 and no application was ever made to set it aside. The 
male members, who were equally interested with the ladies in 
opposing the decree, evidently thought that there would be no 
' chance of success. We find, however, when the house was attached 
in execution of that decree they opposed the sale on the ground 
that they were agriculturists. 

We now come to the only fraud which is suggested in the pre- 
sent case. The fraud is that the defendants, (who then, occupied 
the position of decree-holder) did not inform the court that, when 
the preliminary decree was being granted on foot of the mortgage, 
they had asked for a personal decree and that this had been refus- 
ed upon the ground that having regard to the date of the mort- 
gage and the position of the judgement-debtors a personal decree 
ought not to be granted. Two questions arise. First, whether it" 
is open to a party to challenge an order which has .been made 
between the decree-holder on the one side and the judgement-debtor 
on the other, even where no fraud is alleged or proved. It seems 
to me impossible to contend that where (in the absence of fraud) 
a matter has been decided in execution proceedings relating to the 
satisfaction of the decree; it is open to the parties to re-open 
matters which have been so decided by an independent suit. This 
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has been settled' by numerous' decisions of<the various courts in 
India and also by their Lordships of the Privy Council. 

. ~ Some attempt has been made to distinguish between what is 
called an ex •parte decree or order and a decree or order after 
-contest, I do not think there is any just ground for such a distinc- 
tion. Assuming a party to have been duly served with notice, if 
Tie neglects to come forward and avail himself of the opportunity 
of preventing a wrong order being made against him I cannot 
conceive upon what possible ground he should be placed in a better 
position than the party who comes forward and informs the court 
(in the manner provided by law) of bis rights and prevents (so 
far as he can) a wrong order being made In my judgement the 
party who after due notice allows the decree or order to be made 
without opposition is in the same position as a person who had a 
decree or order made against him after contest. 

The next question is as to the nature of the fraud which' must 
be alleged. and proved in order to entitle the plaintiffs to have 
the decree set aside. On this part of the case Dr. Sulaiman 
admitted, as I think he was bound to admit, that he could not 
claim to have a decree under section 90 set aside on any ground 
of fraud which would not have been sufficient to have a decree 
in a suit set aside. 

A large number of cases have been cited on each side. On 
the part of the appellant the following cases were relied upon. 
Mahomed Golab y ^Mahomed Sulliman (1), Nil Madhab Roy v. 
Naba Das (2), Munshi Mosuful Huq v. Surendra Nath Ray (3), 
Marochain v. Parsuram Maharaj (4), Janlci Kuar v. Lachmi 
Narain (5), and Nanda Kumar Howladar v. Ram Jiban 
Howladar (6). 

In the case of Mahomed Golab v. Mahomed Sulliman (I), 
Petheram, 0. J., quotes, at page 618, from the case of Flower v. 
Lloyd (7). 

,c Assuming ail the alleged falsehood and fraud to have been substantiated, 
is such a suit as the present sustainable? That question would require very 
grave consideration indeed before it is answered in the affirmative. Where is 
litigation to end - if a judgement obtained in an action fought out adversely 

(1) (1894) I. L. R., 21 Galo., 612. (4) (1911) 10 Indian Cases, 905. 

(2) (1908) 12 C. W. N., p. 28, Notes. (5) (1915) I. L. R.,-37 All., 535. 

(3) (1912) 16 0. W. N., 1002. (6) (1914) I. L. B.> 41 Calc., 990, 

(7) (1879) L.R., 10 Oh. D., 327. 
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betwoon two litigants sui juris and at arm’s length, could be set asido by a 
fresh notion on tbo ground that porjury bad been committed »n tbo first action, 
or that false answers had been given to iniorregitorios, or a misleading pro- 
duction of documents, or of a machine, or of a process had been given ? There 
are hundreds of actions tried overy year in which the ovidonco is irreconcilably 
conflioting, and must bo on one side or otlior wilfully and corruptly perjured. 
In this oaso if the plaintiffs had sustained in this appeal the judgement in their 
favour, the prosont defendants in their turn might bring a fresh notion to set that 
judgement asido on the ground of porjury of the principal witness and suborna- 
tion of porjury ; and so the parties might go on alternately ad infinitum.” 

In the case of Nanda Kumar Howladar v. Ram Jiban 
Howladar (l), Jenkins, 0. J., quotes with approval Sir John 
Bolt, L. J,, in the case of Patch v. Ward (2) : — 

“ Tho fraud must bo actual positive fraud, a meditated and intentional 
qontriyanoo to keep the parties and the court in ignorance oi tho real facts of 
tho case and obtaining that deoroo by that contrivance 

In an earlier part of the judgement the learned Chief Justice 
says : — 

'‘But it is a jurisdiction to. ho exercised with care nnd rcservo, for it 
would he highly detrimental to enoourage tho idoa in litigants that tho final 
judgement in a suit is to bo merely a preludo to further litigation. Tho fraud 
used in obtaining tho deoroo being tho jirinoipal point in issuo, it is nccoss-ry 
to establish it by proof beforotho propriety of tho prior decree can bo investi- 
gated.” 

On the other side also a number of cases have been cited, 
including a decision of their Lordships of the Privy Council in 
the case of Rajmohun Gossain v. Gourmohun Gossiin (3). That 
was a case in which a party having expressly agreed not to appeal, 
in contravention of his agreement, presented an appeal and 
obtained a decree which he afterwards sought to set up against the 
other side. It is quite clear that this ease was decided entirely 
upon its own facts and circumstances. The general law as to 
what constitutes sufficient allegation and proof of fraud to justify 
the setting aside of a decree in a previous suit was not discussed. 

Special reliance was placed on a ruling of the Calcutta High 
Court in the case of Lalcshmi Narain Saha v. Nur Ali (4). This 
decision was cited with approval by another Bench of the Calcutta 
High Court in the case of Kedar Nath Das v. Hemanta Kumari' 
Pebi (5). In, this case a decree had been obtained against the 

(1) (1914) I. L.-If., 41 Chic,, 990. (8) (1859) 8 Moo. I. A., 91. 

(2) (1887) L, R.,3 Ch.App., 203. (4) (1911) I. L. R., 38 Calc,, 936. 

(5) (19J3) 18 0. Y/. N„ 447, 
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plaintiff ex 'parte. The plaintiff suoeeoded in having the parte 
decree set aside, but another ex parte dooroc was passed s gainst 
him. The plaintiff then brought a suit to sot aside that decree on 
the ground that the same had been obtained by moans of (also 
evidence. It would appear that the court hold that on fix' morn 
'allegation that the decree was obtained by false evidence the plain* 
tiff was entitled to re-open the litigation. If we assn mo flint no 
just distinction can be drawn between a person againnf whom a 
decree has been obtained without contest after due notice and a 
person who has appeared after notice and has been defeated after 
making the best fight he can, it seems to mo that the decision of 
the learned Judges in the case cited omi In to eonaidor tlio groat 
danger pointed out by Thesiger, L. X, in the case of Mo'ivtiv V* 
Lloyd (1). As the result of.the decree of the learned .fudge'!/ if 
the plaintiff had succeeded in setting aside the decree on the 
ground that the evidence advw"ed by tlio plaintiff in tint suit 
was false, what was there to prevent the defeated defendant inslJ* 
tuting another suit to set aside that decree on exactly similar 
grounds? This decision docs not appear to Jisvo mot with the 
universal approval of the Calcutta High Court { see Jltu'iMhi 
Mosuful Euq v. Suren d* a Nath, Jt/iy (2), 

Ilvoald here like to p Anti oat that if hi open to question 
whether a deer oe or order which has been obtain erf all, or duo notice 
is very accurately described as " er, p/t/rle!* / f a hardly itoweuwry 
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at Nagla Murli. It was outsiclc his district, and so far as the 
evidence goes there is nothing to show that Muhammad Naim 
Khan eveu knew ivhat property had been stolen in the dacoity. 
It is here desirable to mention who Nihal Sinijh was. Nihal 
Singh was not a resident of the Maiapuii district. He had 
belonged to the Agra district. Proceedings had been taken 
against him in the year 1912 under section 110 of the Codo of 
Criminal Procedure. Ho had been bound over, and his father-in- 
law Biikhbhan Singh, accused No. 2, had gone security for him. 
Whether it was that Biikhbhan Singh having gone security for 
his son-in-law wished to keep an eye upon him, or whether he was 
anxious that no false accusation might be made against him, the 
fact remains that Nihal Singh had gone to reside with his father* 
•in-law in the village of Malikpur in the Muinpuri district. It 
would appear that on the 4th of December, 1914, a search had been 
made at the house of Brikhbhan Singh. How far this search was 
legal We arc not in a po.diiou to say, but the search was not in 
connection with anything wrong that Brikhbhan had done. The 
search must have been in some way connected with Nihal Singh, 
On the 20th of December, that is to say, l(j days afterwaids, Mu- 
hammad Naim Khan with two constables, Sundar Singh and Debi 
Singh, arrived at the house of Biikhbhan Singh, between 10 and 
11 a. m. He was met in tho village by Hakim Singh, and 
Naubat Singh brother of Hakim Singh, Hakim Singh, being the 
mulchia of the village, though ho, lived in a- neighbouring 
village. According to the Police, when they arrived at the house 
Nihal Singh at once came out and said : — “ you have searched the 
house shortly before and now you are going to search it again ; ” 
and he asked them to fight it out before they searched the house. 
Immediately a number of other persons arrived; they began to 
beat tho Sub-Inspector and the constables ; the Sub-Inspsctor. 
fired three shots from a revolver in self-defence; the revolver 
was snatched away and the police were badly beaten. They were 
put into a cell, shut up, their uniforms and turbans taken from 
them and they were only released after some persons belonging 
to a neighbouring village came to their rescue. This is the* 
story told by the police. A number of the accused persons 
admitted that they bad assaulted the police. That the police were 
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Clause ( 3 ). — “ If he is unable to conduct tbe search in person, 
and there is no other person-competent to' make the search pre- 
sent at the time, be may require any officer subordinate to him to 
make the search, and he shall deliver to such subordinate officer, 
an order in writing, specifying the document or thing for which 
search is to be made, and the place to be searched, and such sub- 
ordinate officer may thereupon search for such .thing in such 
place.*' 

We may assume (but only for the purposes' of argument) that 
Mahfuz Ali could have authorized Naim Khan to make the search 
without a warrant from a Magistrate. But even on this assump- 
tion, it was necessary when Mahfuz Ali was not making the search 
himself that he should have delivered in writing to, Naim Khan an 
order specifying the thing or things which were to be searched for. 
The section does not authorize a general search on the chance 
that something may be found. There is no evidence that any 
such specification was ever given. So far as the evidence goes 
there was no such specification. We have nothing to show that 
Naim Khan knew what he was to search for. It seems very much 
as if the intention was to do the very thing we have said the 
section does not authorize. It lay on the prosecution to show 
that the action of the police was legal, and on the evidence we find 
great difficulty in holding that Naim Khan was duly authorized to 
search the house of Brikhbhan Singh. 

It is contended that while there may have been no legal autho- 
rity for the search, there was nevertheless authority to arrest 
Nihal Singh. Arrest without warrant is provided for by section 
54 of the Code of Criminal Procedure. The first part of clause 

i) is as follows : — “ Any Police Officer may without an order from 
a Magistrate and without a warrant, arrest, first, any person who 
has been concerned in any cognizable offence or against whom a 
reasonable complaint has been made, or credible information 
has been received, or a reasonable suspicion exists of his having 
been so concerned. 7 ' 

' Mahfuz Ali does not say, that Nihal Singh had .been concerned 
in the Nagla Murli dacoity, nor does he say that any complaint 
had been made that he had been concerned in it, or that any 
information to that effect had been received or that there was a 
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reasonable suspicion of bis having done so. He says in his 
evidence that the object of the arrest was identification. This 
presumably means that after his arrest he was to be paraded for the 
purpose of being identified. It further appears extremely doubtful 
whether Mahfuz Ali Khan could himself have arrested Nihal 
Singh. He was a Circle Inspector of the Agra district. It is 
said that Naim Khan could have arrested Nihal Singh without a 
warrant under section 54. It is not even pretended that he was 
acting under the authority of this section. His authority to arrest 
(if any) was under the document which he had received from 
Hahfuz Ali. It would seem, therefore, that neither the search of 
the. house, nor the alleged arrest of Nihal Singh was legal. The 
charge under section 332 of the Indian Penal Code, therefore, falls 
to the ground. 

[The judgement then proceeded to discuss the merits of the 
case and thus continued : — ] 

It is contended that, even on the assumption that there 
was no legal justification for a search or for the arrest, nevertheless 
the accused were guilty of the other charges, namely, under 
sections 157, 395 and 342 of the Indian Penal Code, because they 
had no right of self-defence, having regard to the provisions of 
sections 99 of the Indian Penal Code. This argument might have 
some force if we could think that the police had, even after the 
mistake, honestly come forward and told us exactly what had 
happened. We have pointed out that there are substantial reasons 
for thinking that the account given by the accused is more probable 
than the account given by the police. If we assume it possible that 
the police had really made their away into the female apartments 
in the absence of the male members, and that the moment 
Chotey arrived they shot him down, we could hardly say that the 
accused could be held guilty for what subsequently occurred, or 
that the police could claim protection under section 99. There is 
no doubt that the police were beaten and that lathis were used, 
at the same time none of the injuries were of a very serious 
nature :no bones were broken. We also fear that there is reason 
to think that a number of persons who took no part in the 
occurrence, and who were at worst only on-lookers, were implicated; 
for example Pokhpal Singh, who is apparently quite blind of ono. 
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eye and almost blind of tlie other. He cannot walk without the 
support of a stick. *. ~ 

With the exception of Daryai Singh there is not one of the 
prosecution witenesses we can trust. Hakim Singh we consider 
quite unworthy of belief. He implicates Gulzari Lai, whom he did 
not implicate in his first report. According to the police he 
went away when the row began, and yet he pretends to give 
evidence as to what occurred right up to the end of the row. 

It is alleged that the accused stole the uniforms of the police. 
This is a matter which is surrounded with mystery. - From the 
very first the principal accused never pretended that they did 
not know that it was the police who had come to the house. What 
object the accused would have in stealing the uniforms - of the 
police it is difficult to understand. It is quite clear that they did 
not want to keep possession of the uniforms ; it^would have been 
most dangerous for them to do so. They would not have kept 
them for the purpose of concealing the marks of blood because the 
injuries done to the police were perfectly apparent on their bodies. 
It is just possible that they might have kept the uniforms thinking 
Chotey had been killed and wishing to retain them as evidence of 
the identity of the persons who were responsible for bis death. - 
Under the circumstances and having regard to the evidence of 
the record, we Teel by no means certain that the police were wear- 
ing their uniforms on the day in question. It is, however, impos- 
sible for us to be certain one way or the other upon this point. 

The judgement of the learned Sessions Judge has been criticised, 
but we are very far from thinking that he did nob arrive at a very 
fair estimate of the truth of the case. .After carefully considering 
the evidence, we have come to the conclusion that there is no 
reason for interfering with the judgement of the court below. We 
accordingly dismiss the appeal. We direct that those of the 
accused who are in custody shall be released at once and the 
warrants against those who are said to have absconded are can- 
celled. 

Appeal dismissed. 
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Before Justice Sir Pramada Charan Banerji and Mr. Justice Muhammad Bafig. 

MADHO RAM and others (Decree-holders) v. NIHAL SINGH and 

OTHERS (JUDGEMENT-DEBTOBB)* 

Civil Procedure Code (1908), order XXXIV, rule 5 — Application for decree 
absolute for sale on a mortgage — Limitation — Terminus a jquo— Act No. IX 
of 1908 ( Indian Limitation Act), schedule I, article 181. 

An application under order XXXIV, rule 5 (2) of the Code of Oivil 
Procedure (1908), is an application in the suit and not an application in 
execution, and is governed as regards limitation by article 181 of the first 
schedule to the Indian Limitation Act, 1908. Datto Atmaram Hasabnis v. 

Shankar Dattatraya (1), Amlook Chalid Parrack v. Surat Chunder Mukerjee (2), 

Ali Ahmad v. Nazir an Bibi (3) and TJdit Narain v. Jag an Nath (4) referred 

to. 

The right to make such an application accrues on the date when the 
time limited by the preliminary decree expires, unless such time has been 
extended by a court of appeal. The principle of the decision in Gaga Din v. 

Jhumman Lai (5) applied. 

- This appeal arose out of an application by the decree-holders 
for a decree absolute for sale on a mortgage. -The preliminary 
decree for sale upon a mortgage had been passed on the 27th of 
^ February, 1909. It allowed a period of six months for payment 
of the decretal amount. The judgement-debtors appealed from 
the decree, and the .appeal was dismissed and the decree 
confirmed on the 25 th of January, 1911. A second appeal to 
the High Court was also dismissed on the 25 th of January, 

1912.. No extension of the time fixed by the decree of the 
court of first instance for payment of the amount of the decree 
-was obtained from either the first appellate court or from the 
High Court. The decree-holders applied, on the 25th of April, 

1913, under order XXXIV, rule 5, of the Code of Civil Procedure 
for a final decree for sale. The application was disallowed as 
being barred by limitation. On appeal, the lower appellate 
court confirmed this decision. The decree-holders appealed to 
the High Court. ‘ 1 

* Second Appeal'No. 1828 of 1914, from a decree of A. G. P. Pullan, District 
Judge of Saharanpur, dated the 26th of August, 1914, confirming a decree of 
Abdul Hasan, Subordinate Judge of Saharanpur, dated the 24th of July, .1913, 

(1) (1913) I. L. R., 38 Bom., 32 . (3) (1902) I. L. R., 24 All., 542. 

(2) (1911) I. L. R., 38 Oalo., 913. (4) (1904) 1 A. L. J„ l5. 

(5) (1915) I. L. &.,*37 All., 400. > - 
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decision in Qaya Din v. Jhumman Lai (1). The decree-holde: 
right to apply for a decree absoluto having accrued on t 
expiration of the six months fixed by the preliminary decrc 
and that decree having nover been reversed or modifi 
in any way by either of the appollate courts, and there nev 
having been any impediment against the decree-holders 5 proseci 
ing their application if they chose 'to do so, the time ran again 
them continuously for more than three years and their right 
extinguished. The ruling in I. L. R., 33 All., 154, cited by tl 
appellants has no application, as it relates to a case of execute 
of decree. 

Babu Durga CharanBunti'ji , in reply : — 

With the exception of the case in 1 A. L. J., 15, the cas 
cited by the respondents are not in point. None of them dec 
with the question in issue in the present case, namety, whore tl 
appellate decree confirms the first court decree and does notextei 
the time fixed for payment whether the dccree-holdor can app 
within three years of the appellate decree. In the case in 1 A. 
J., 15, there was no appeal as regards the 2/3 share in respe 
of which the order absolute was sought to be obtained. The app< 
1 ants’ contention rests on one or other of two views ; either tl 
decree of the appellate court revives the right to apply for 
decree absolute or the decree of the first court is merged in tl 
appellate decree and the right accrues after six months from tl 
appellate decree. 

Banerji and Muhammad Rafiq, JJ. : — This appeal arises out < 
an application made under order XXXIV, rule 5, of the Code ( 
Civil Procedure for a final decree in a suit for sale upon a mortgagi 
The preliminary decree under order XXXIV, rule 4, was mac 
on the 27th of February, 1909. That decree allowed a peric 
of six months to the judgement-debtor to pay the amount of tt 
.decree, and that period expired on the 26th of August, T90! 
Meanwhile the judgement-debtor appealed, with the result • the 
the decree of the court of first instance was affirmed by the lowe 
appellate court on the 25th of January, 1911, and on secon 
appeal by the High Court on the 25th of January, 1912. Neithc 
the firBt appellate court nor this Court extended the time fo 
(1) (1916) L L. R„ 37 All., 400J . . . 
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payment of the mortgage money. The present application was 
made on the 25th of April, 1913. It was contended on behalf of 
the judgement-debtors, that is, the mortgagors, that tho appli- 
cation was beyond time. This contention was allowed by the 
court of first instance and the decision of that court was affirmed 
by the lower appellate court. The decree-holders have preferred 
this appeal, and it is urged on their behalf that limitation should 
be computed either' from the date on which the decree of the 
court of first instance was affirmed by the lower appellate court 
or when the decree of this Court was made. In order to consider 
whether the application' is barred by limitation or not, it is first 
of all necessary to determine what article of the first schedule of 
the Limitation Act is applicable to the present case. It is clear 
that article 182 does not apply, and, there being no other article 
which is applicable, the only article which can bo applied is 
article 181. Rule 5 of order XXXIV provides that where 
payment is not made within the time fixed, the court shall on appli- 
cation made in that behalf by the plaintiff pass the final decree 
for the sale of the mortgaged property or a sufficient part thereof. 
Therefore it is necessary that an application should be made by 
the plaintiff in order to obtain a final decree under that order. The 
application is thus an application in the suit and since the passing 
of the present Code of Civil Procedure it can no longer be said to 
.. Jse an application in execution or for the execution of a decree. It 
is therefore manifest that article 182 cannot apply, and, as stated 
above, since there is no other article which is applicable, the only 
article which would govern an application of this kind, would be 
article 181. This has been held by the Bombay High Cofirt in 
Datto Atmaram Hasabnis v. Shankar Dattatraya (1), follo- 
wing the decision of Jenkins, C.J., in Arrdooh Ghand Par rack v. 
Sarat Ghunder Mukerjee (2). Under the old Limitation Act 
also it was held by this Court in Ali Ahmad v. Naziran Bibi(S) 
and Udit Narain v. Jagan Nath (4) that an application for an 
order absolute for sale under the Transfer of Property Act was 
governed by article 178 of the Limitation Act of 1877, which 
corresponds to article 181 of the present Act. 

(1) (1913)*I. L. R., 38 Bom., 32. (3) (1902) I. L. E., 24 All., 642. 

(2) {1911) I. L.|R., 38 Oslo., 913. (4) (lfC4) 1 A. L. J„ 15. 
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The next question - to be considered is when did the right to 
apply accrue, as provided in the 3rd column of that article.' 
There can be no doubt that after the expiry of the six months, 
allowed bythe decree of the court of first ~ instance, the decree- 
holders plaintiffs became entitled to apply for a final decree.- The 
mere fact that an appeal was preferred from the preliminary 
decree did not take away that right or postpone it. T his is 
conceded by the learned vakil for the appellants, but he urges that, 
he also acquired the right to apply when the decrees of the 
appellate courts, namely, that of the first court of appeal and of 
the High Court, were passed. It seems to us that li mi tation 
should be computed from the time when the right to apply first 
accrued. That right accrued, as we have said above, when the 
six months granted by the court of first instance to the judgement- 
debtors expired. The passing of the subsequent ~ decrees by the 
appellate courts only affirmed that right and did not give rise to 
a fresh right, unless the decree of the court of first instance was 
in any respect varied by the appellate courts. We think that the 
analogy of the decision of the majority of the Full Bench in Gaya 
Din v. Jhumman Lai (1) applies. That was a case in which the 
question was whether the money sought to be recovered became 
due under article 132 of the first schedule when default was first 
made in the payment of instalments. It was held that the money,./ 
became due when the first default was made. On the same 
principle limitation must be computed in a case like the'present, 
from the time when the plaintiff’s right to make an application 
for a final decree first’ accrued. Admittedly the right first accrued 
in this case on the 26th of August, 1909, and, more than three 
years having expired from that date when the present application 
was made, it is beyond time. We accordingly dismiss the appeal 
with costs. 

Appeal dismissed- 

(1) (1915) I, L. R., 37 -All., 400. 
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Before Sir Henry Richards, Knight , Chief Justice, 'and Mr. Justice Tudball. 

MUHAMMAD MAHBUB ALI KHAN (Plaintiff) v . RAGHUBAR 
DAYAL AND OTHEBS (DEFENDANTS). * 

Pre-emption — Wajib-ul-ars — Custom — Effect of perfect partition. 

The wajib-ul-arz of an undivided village supported a finding that there 
assisted a custom of pre-emption amongst the co-sharers in the village. 
Subsequently to the framing of this wajib-ul-arz a perfect partition of the 
village took place. 

Held that the basis of such-a custom was the coparcenary relation, and that 
after partition a co-sharer in one mahal oould not claim pre-emption in respeot 
of property sold in another mahal in which the pre-emptor was not a co-sharer. 
Datganjan ■ Singh v, KaliJca Singh (1) and Oanga Singh v. Ghedi Lai (2) 
referred to. •' 

This was a suit for pre-emption based upon custom, in support 
of which reliance was placed on a wajib-ul-arz of the village in 
which the property sold was situate of the year 1865. At that 
time the village consisted of a single mahal ; but since then had 
been the subject of a perfect partition. The land sold was in a 
different mahal from that in which the pre-emptor was a co-sharer. 
The court of first instance dismissed the suit, holding that, 
although the wajib-ul-arz of 1865 was evidence of a custom then 
in existence, it did not apply to the altered circumstances of the 
village at the date of the suit so as to afford the plaintiff a basis 
for his claim. The plaintiff appealed to the High Court. 

The Hon’ble Dr. Tej Bahadur Sapru, and Mr. Ibn Ahmad, ' 
for the appellant. 

The Hon’ble Dr. Sundar Lai, for the respondents. 

Richards, C.J., and Tudball, J. : — This appeal arises out of 
a suit for pre-emption. The court below has dismissed the claim. 
The plaintiff adduced, as evidence of the existence of the custom, 
an extract from the wajib-ul-arz of 1865. The court below has 
considered the history of the village. It has also considered the 
the terms of wajib-ul-arz. The language used in the wajib-ul-arz 
coupled with the history of the village strongly suggests that 
what was recorded in the wajib-ul-arz of 1865 was not an existing 
custom but an arrangement between the co-sharers. We are not 
prepared to dissent from the view taken by the court below that 
a custom of pre-emption has not been proved in the present case. 

* Eirat Appeal No. 435 of 1913, from a decree of Khirod Gopal Banerji, 
Officiating Subordinate Judge of Budaun, dated the 2nd of September, 1913. 

(1) (1899) L L. R„ 22 All., 1, (2) (19ll> I. L. R., 33 All., 605. 
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There is, however,' another matter which we think is fatal to the 
plaintiff’s claim. Since the wajib-ul-arz of 1865 perfect partition 
has taken place in the village and the plaintiff was. not at the 
time of the sale a co-sharer with the vendor. Sis property was 
situate in a separate mahal. .There was no joint and several 
responsibility between the plaintiff and the vendors for the 
payment of the Government revenue assessed upon their respective 
properties. Neither had any voice in the management or share 
in the enjoyment of the other’s zamindari. It lay upon the 
plaintiff in the present case not merely to prove the existence of 
some custom of pre-emption, he had to prove the existence of a 
. custom under which he himself had a right, that is to say, he had 
to prove the existence of a custom which 'gave a right to a person 
who was not a co-sharer with the vendor.- The great importance 
in pre-emption cases of the co-parcenary relationship has been 
pointed out in the case of Dalganjan Singh v. Kalika Singh (1), 
_and also in the case of Gang a Singh v. Ohedi Lai (2). The only 
evidence of -the existence of a custom in the present case was the 
extract from the wajib-ul-arz to which we .have referred. But that 
record clearly relates to a right between co-sharers, because at 
that date partition had not taken place and all the proprietors- in 
the village were co-sharers with each other. We are not deciding 
that the custom (assuming that there was one) ceased ~ as the 
result of partition. The custom continues, but the plaintiff not 
being a co-sharer with the vendor is no longer within the custom.- 
We think that the plaintiff gave no evidence of the existence of a 
custom which gave a person who was not a co-sharer with the 
vendor a right of pre-emption. We dismiss the appeal with 
costs. 

Appeal dismissed. 

(1) (1899) I ; L. R.T22 All., 1. ' . (2) (1911) I. L. R., 33 All., 605. 
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APPELLATE CRIMINAL. 


Before Justice, Sir Pramada Gharan Bancrji and Mr. Justice Muhammad Rafig. 

EMPEROR v. RUSTAM .• 

Criminal Procedure Code, section 512 — Evidence taken against an accused 
■person who has absconded — Condition precedent to use of such evidence 
against accused when arrested. 

Evidence purporting to have been recorded under the provisions of section 
512 of the Code of Criminal Procedure cannot be used against tbe person con- 
cerning whom it was taken, unless it can bo shown that before such evidonoo 
was recorded it was proved to tho satisfaction of the court that the accused 
had absconded and that there was no immediate prospect of arresting 
him. 

Tms was an appeal against an order of the Sessions Judge 
of Farrukhabad convicting one Rustam under section 307 of the 
Indian Penal Code and sentencing him to transportation for lifer. 
The facts upon which the charge (originally one under section 
302 of the Code was based) occurred so long ago, as 1897, and 
most of the evidence against the accused consisted ol evidence 
purporting to have been recorded under section 512 of the Code 
of Criminal Procedure in 1897, 1898 and 1911. In appeal the 
main contention was that tills evidence was inadmissible. The 
facts of the case are set forth in detail in the judgement of 
Court. 

Mr. (7. Ross Alston, for the appellant. 

The Assistant Government Advocate (Mr. R. Malcomson), for 
the Crown. 

Muhammad Rafiq, J.— -The appellant in this case is one Rustam, 
who was committed to the Court of Session on the charge of mur- 
der' under section 302 of the Indian Penal Code. During his trial 
the learned Sessions Judge added a further charge under section 
307, that is, an attempt at murder, and convicting him under that 
section sentenced him to transportation for life. The murder was 
committed as long ago as the 3rd of December, 1897. The case for 
the prosecution-is that on the night of the 3rd of December, 1897, 
the appellant was driving a camel cart from Farrukhabad. On 
his arrival at Nandsa he had to change the camel, and asked 
Sad-uliah, who was in charge of the camel that was relieved, to 

* Criminal Appeal No. 543 of 19 16, from an order of A. Sabonadiere, 
Sessions Judge of Furrakhabad, dated the 2lBt of June, 1915. 
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help him in the harnessing of the other camel and also to accompany 
him to the next stage. Sad-ullah refused to go with the appellant 
any further, upon which the appellant took up an axe and attack- 
ed him with it and inflicted blows on the head which resulted in 
almost instantaneous death. Rustam, the appellant, then ran away 
and was not heard of till he was arrested this year, and put on 
his trial; Soon after the murder the chaukidar of the place reported 
the occurrence and a Sub-Inspector proceeded to the spot at , 
once. The case was sent up to the court on the 24th of December, • 
1897, and on the same date evidence purporting to be taken under 
section 512, was recorded. Subsequently it was discovered that 
the proceedings which were taken in 1897 were incomplete and 
an order was issued to the police to furnish proper evidence. This 
was in 1898. A proclamation under section 87 was issued, as also 
a warrant for the arrest of Rustam',. both of which were sent to 
the district of Mainpuri, of which district he was a resident. One 
Ata-ullah, a constable of the Mainpuri district, was examined on 
the 16th of August, 1898, who deposed to having made a search 
for . the appellant and to having failed to find him. On the 3rd 
of September, 1898, the witnesses ,who were examined in 1897, 
were re-examined. Some time in April, 1911, the prosecuting 
Inspector of Farrukhabad, presumably on going through the old 
files, came upon the file of this case. He reported that the 
evidence which purported to have been taken nhder section 512 of 
the Code of Criminal Procedure was not legally correct and 
recommended that fresh proceedings should be taken. 'In 
accordance with his suggestion, the case was again taken up by a 
magistrate of the district and formal evidence of the appellant having 
absconded was recorded and the only surviving witness Musammat 
Vilayatan was examined. These facts we have discovered by 
going carefully through the files of 1897, 1898 and 1911, which are 
in the record of this case. ' The only evidence against the appellant 
on his trial in the present case, consists of the deposition of Musam- 
mat Yilayatan, who is alive, and was examined before the learned 
Sessions Judge, and the depositions of four other witnesses who 
were examined in 1897, namely, Imtiazan, Husaini, Mohan and Ram 
Singh. The learned Sessions Judge, by a formal order, dated the 
21st of June, 1915, brought the statements of the said four witnesses 
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on the record , as evidence on behalf of the prosecution. We 
also find the evidence of the said four ■witnesses recorded in 1898 
on the file of the Sessions Court, though no order appears on 
the file showing how and when and under what circumstances 
those statements were brought on the record. The evidence of 
Musammat Yilayatan, as recorded by the learned Sessions Judge 
at the present trial, was rejected by him. The conviction of the 
appellant rests on the statements of the other witnesses recorded 
in 1897. The learned counsel for the appellant contends that the 
said evidence is inadmissible inasmuch as no proof of the absconding 
of the accused had been formally received and recorded prior 
to the examination of the said witnesses. We think that this 
objection is valid and must prevail. In section 512, it is distinctly 
laid down that if it is proved that an accused person has absconded 
and there is no immediate prospect of arresting him, the 
court competent to try or commit for trial such person for the 
offence complained of may, in his absence, examine the witnesses 
(if any) produced on behalf of the prosecution and record their 
depositions. It is clear from the language of the section that the 
court which records, the proceedings under it, .must first of all 
record an ofder that in its opinion it has been proved that the 
accused has absconded and that there is no immediate prospect of his 
arrest._ No such finding appearsjon the file of 1897, in fact, no 
evidence was taken in that year to show that the present appellant 
was absconding and that there was no immediate prospect of his 
arrest. The evidence of 1897 being inadmissible, the conviction 
of the appellant on the basis of such evidence cannot stand. But 
it is suggested on behalf of the Grown that the case should be sent 
back for re-trial with a direction to the learned Sessions Judge to 
admit the evidence taken in 1898, inasmuch as that evidence was 
taken after proof had been received of the absconding of the accused. 
We find that the only statement in 1898 with regard to the 
absconding of the accused, is that of one Ata-ullab, a constable of 
the Mainpuri district. He does not say that there is no immediate 
prospect of the arrest of the accused, nor is there any finding by 
the Magistrate that he is satisfied that the accused is absconding 
and that there is no immediate prospect of his arrest. Moreover, 
we have considered the evidence of the other witnesses who were 
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examined in 1898 and are of opinion that their evidence is insufficient 
to bring the charge home to the appellant. Of the witnesses 
examined in 1898, Musammat Yilayatan cannot be relied upon. 
Mohan Chamar and Muhammad Yusuf distinctly say that they did 
not see Rustam the appellant, strike the deceased. The other 
witnesses Imtiazan, Earn Singh and Husaini do swear that they 
recognized Rustam as the assailant of the deceased. It should be 
observed here that none of the witnesses was present actually on 
the spot when the assault on Sad-ullah is said to have taken place. 
All the witnescs say that they ran upon hearing the cries of 
Sad-ullah. Imtiazan and Husaini also ran up. It was a dark night, 
and, according to Muhammad Yusuf, it was not possible to recognize 
any person at any distance. There is therefore room for doubt as 
to the ovidence of Imtiazan, Husaini. and Ram Singh. In our 
opinion it would serve no useful purpose to send back the case for 
re-trial with the direction to admit the evidence taken in 1898. 
We therefore accept the appeal, set aside the conviction and 
sentence passed upon the appellant and acquit him of the offence 
of which he has been convicted, and direct his immediate release.' 

Banerji, J.- — I concur. 

’ Appeal allowed. 

RE VISIONAL CRIMINAL. 


Before Mr. Justice Tudball. 

EMPEROR V. BHOLE SINGH. * 

Criminal Procedure Code, sections 4 and 476—“ Complaint Statement made to 
magistrate in his executive capacity - Act No. XLV of 1860 (Indian Penal 
Code J, section 211. 

Held that it was not competent to a Magistrate to treat as a Complaint, and 
found tliereon such procedure as would naturally follow on a complaint, includ- 
ing a prosecution under section 211 of thp Indian Penal Code, a statement 
wliioli was made to him extra-judioially and without any intention or desire 
that it should be taken as a complaint, but merely in reply to a question asked 
by the Magistrate. 

The facts of this case are, shortly, as follows : — 

One Paras Ram, who was a village headman, appeared before 
the District Magistrate of Jhansi and put in a petition stating 

' # Criminal Revision No. 459 of 1915, from an order of,E. A. Phelps, District 
•Magistrate of Jalaunj dated the 6th of April, 1915. 
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that he' wished to resign his post. The District Magistrate ashed 
him the reason for his wishing to resign and he then made a 
statement charging the police Inspector with extortion and 
tyranny in connection with a dacoity.- . The Magistrate summoned 
certain persons who were mentioned by the headman as having 
been compelled to pay money to the Sub-Inspector, examined them 
and Paras Ram on oath and came to the conclusion that a primd 
facie case had been made against the police. He, however, sent 
the case to the Superintendent of Police to make an inquiry under 
paragraph 383 of the Police Regulations. The Superintendent 
made a report that the charges were groundless. The District 
Magistrate thereupon ordered the prosecution of Paras Ram and 
of his /witnesses under section 211 of the Indian Penal Code, for 
giving false evidence. The witnesses applied -to the High Court 
in revision/ The Magistrate submitted an explanation saying that 
:he had treated the examination on oath as a complaint. 

Babu Piari Lai Barter ji, for the applicant :~— 

/ " The application was made to the Magistrate in his executive 
capacity and the inquiry that followed was only a departmental 
one.' He could not examine the witnesses, as he did, because he 
was not sitting as a court. The utmost he could do was that he 
could file a complaint. Though the order was executive, this 
Court has still power to interfere because the order purported to 
have been passed under section 476 of the Code of Criminal 
Procedure. The words “committed before it ” in that section 
meant committed while he was sitting in his judicial capacity. 
The offence was not brought to his notice judicially. The Code gave 
a right to the Magistrate to order an inquiry without a complaint 
having been filed, but the inquiry was not a judicial one. See Part.V, 
Chapter XIV. Paras Ram never made a complaint. He tendered 
his resignation, and on - questions being put to him by the Magis- 
trate he gave out the story. When a complaint is filed the usual 
procedure is to examine the complainant and issue process against 
the accused person and not to direct a police inquiry. The fact 
that the Magistrate ouly directed a police inquiry showed that he 
did not treat it as a complaint. Paras Ram did not ask the 
Magistrate to take action against the Police. The statement was 
nqt therefore a complaint. . But, if it be taken to be a eomplo^int, 
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it ' was still pending and no prosecution could 1 be ordered unti. • 
was finally disposed of. The -Magistrate ' could not keep -the 
complaint pending;; and order prosecution for making a false 
complaint. Dangilia Pillai v. The District Magistrate of TricH- 
'nopoly (1). ••• - ^ ’ •' 

The "Assistant Government Advocate (Mr. R, MalcOmson), for 
the- Crown. - 

The Magistrate either acted in his executive capacity or 
judicially -and in either case the order is right. If the 1 order was 
an executive order the High Court could not interfere. The 
Magistrate' stated that he treated the statement as a complaint. 
The charge, however, related to the Police, and under paragraph 
383, Police Regulations, the Magistrate sent it on to the Superin- 
tendent. The Magistrate treating it as a complaint could examine 
anybody- he pleased, and acting under section 190 he examined 
witnesses without protest by the accused. The : complaint was 
found to be false and sanction had been rightly given. 

Piari Lai Banerji, in reply cited Queen- Empress v. Deolcir 
nandan (2) and Empress v. Phulel (3). 

Tudball, J. The present application has arisen from the 
following facts 5 — One Paras Ram, a village headman^ on the 17th 
of February last, filed before the District Magistrate a petition in 
Which he 1 stated that he wished to resign his post as village head- 
man as he Was too old And unable to do' his work. The District 
Magistrate apparently doubted the correctness of the reason given 
and questioned the man. In reply to questions, put 1 to him 1 the 
man stated that the police of a certain police station were invests 
gating a dacoity case and in the course of their investigation they 
were forcing -a large number of people to pay money to them ; 
that he was afraid of getting into trouble through this' matter- and 
he therefore wished to resign. The -District Mgistrate in his 
explanation states that he treated this as a complaint and he 
thereupon put Paras Ram on oath and examined, him again. 
What he stated was then reduced to writing. On completion of 
his statement the Magistrate 'gave a> rubkar to-a chaprasi of his 
court, which contained the names of- twelve persons, and in this he 

- (!) (1901) T.L.R., 26 Mad.,' 659, 661. (2) (18S7) : I.I 1 .R.,' 10 All., 39. 
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directed the aforesaid chaprasi to produce the persons named 
therein before him at once. Apparently the chaprasi obeyed 
orders and produced all these persons. These persons are .those 
whose names were mentioned by Paras Ham in the course of his 
statement as being connected in some way or other with the alleged 
extortion. The District Magistrate then recorded the evidence of 
all these persons on oath. Having proceeded so far he then sent 
the papers to the Superintendent of Police with directions to him 
to take action under paragraph 383 of the Police -Regulations. 
This paragraph lays down that before a Superintendent punishes 
any police officer departmentally or prosecutes him criminally, he 
must make an inquiry, reduce the substance of the accusation to 
the form of a charge and record the officer’s explanation, using a 
certain form. After completing these proceedings, ii he considers 
that further steps should be taken, he should decide whether the 
officer ought to be criminally prosecuted or departmentally punished. 
If he decides to institute a prosecution, he must send the papers 
to the District Magistrate, and obtain his concurrence before taking 
further action, whatever the rank of the officer accused may be. 
The Superintendent of Police made an inquiry and submitted a 
report to the District Magistrate to the effect .that the allegations 
of extortion were entirely false and suggested that the person who 
had made them and reported them, should bo criminally prosecuted. 
Thereupon the District Magistrate passed an order purporting to 
be one under. section 476, directing the prosecution of the present 
applicants and certain others including Paras Ram, the latter 
to be prosecuted for an offence under section 211 ; the others to be 
prosecuted for offences under section 193 of the Indian Penal 
Cpde. It is against this action of the District Magistrate that 
the present revision has been presented. It is contended,, and 
I must say. with considerable force, that Paras Ram made no 
complaint ; that he. did not intend to make any complaint ; that 
he called no witnesses, and. the proceeding before the District 
Magistrate was not a judicial proceeding in the course, of which he 
was legally empowered to administer an oath* The explanation 
of the District Magistrate is that he treated what Paras Ram said 
as. a complaint and. that the inquiry that he made was under 

section 202 of the Code of Criminal Procedure., The only 
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unfortunate point in this explanation is that a comjilaint means 
an allegation made orally or. in writing to a Magistrate with a 
view to his taking action under the Code that some person has ' 
committed an offence. It is not open to the District Magistrate 
to treat this petition and statement of Paras Earn as a complaint' 
whether Paras Ram liked or not. It may be of course that Paras 
Ram wished to make a complaint in such a form that, if subsequently 
ik was found to be false, he should be able to save himself from 
a criminal, prosecution. If there was evidence in the case to 
indicate that Paras Ram intended the Magistrate to take action 
under the Code against the police officers, I should not- hesitate for 
an instant in holding that the Magistrate had power to treat the 
petition as a complaint and that he was justified in sending for 
the witnesses and examining them on oath. But an examination 
of the record shows that Paras Ram’s petition was simply a petition 
tendering his resignation; that evem in his statement taken 
6n oath, which statement was made in reply to questions put by 
the District Magistrate, he made allegations of fact and at the 
end stated that these were his reasons for resigning his post. He 
iiowhere asked for the witnesses to be summoned. He nowhere 
asked for an inquiry to be made, and I may add that if the Magis- 
trate was knowingly acting under section 202, it is curious that oh 
'Completion- of- his inquiry he should send the complaint to the 
Superintendent of Police with a view to the latter officer taking 
action under paragraph 383 of the Police Regulations. It is also 
curious, that up to the present time the District Magistrate has 
passed no order dismissing the complaint. Looking at the cir- 
cumstances of the case I find it impossible to hold that Paras Ram 
inade a complaint to the District Magistrate ; that is to say,' that the 
allegation was made With a view to the Magistrate, taking action 
under the Code of Criminal Procedure against the police officer^ 
who were said to have committed the extortion, .Paras Ram may 
perhaps have given false information to the District Magistrate 
in reply to his questions. The point which I have to decide, is 
whether or not there was a complaint,, within the true meaning 
of the word, before the District Magistrate. In. my opinion there 
"was "no' such complaint. The action of the Magistrate was not 
notion taken under section 202 <?_f i-he Code. It was apparently 
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executive action in the form of a departmental inquiry which was 
continued by the further inquiry made under paragraph 3S3 of 
the Police Regulations. There was no judicial proceeding before 
the District Magistrate and therefore he had no power to take 
action under section 476. The present applicant is one of those 
whose prosecution for perjury has been directed, and it cannot be 
said that he committed perjury in course of a departmental 
inquiry. No oath ought to have been administered to him at all. 
I would point out that throughout the inquiry made by the Dis- 
trict Magistrate, he nowhere mentioned that he was taking action 
under any specific section. If, as the District Magistrate says, the 
unfortunate police officers will not have an opportunity of clearing 
Mieir character, they will have only the District Magistrate to 
blame for their unfortunate position, though perhaps it is still 
open to the District Magistrate to prosecute Paras Ram for giving 
false information. I allow the application, set aside the order of 
the District Magistrate and quash the proceedings. 

Order set aside. 

APPELLATE CIVIL. 

Before Sir Henry Biohards, Knight, Chief Justice, and Justice Sir Pramada 

Charan Bancrji. 

DESRAJ (Odjeotob) 9. SAGAR MAL ( J udo!ejif.nt*debtor) and RAO 
GIRRAJ BINGH and oihkbb ( Da c eee-holdee s . ) * 

Act No. III. of 1907 (Provincial Insolvency Aot), seolion 87 — Insolvent — Effect 
of lease of occupancy holding granted shortly before filing petition of in~ 
solvency. 

Section 37 of the Provincial Insolvency Aot, |C07, lias no application to 
the ease o£ a lease granted for good consideration by an insolvent shortly before 
the filing of his petition, unless the object thereof is to give a preference to 
ono creditor over the others. If the lease is found to be a merely colourable 
transaction, the insolvent still retaining possession of tbo property leasod, it 
oan bo avoided and the property placed in the hands of the receiver : otherwise 
the rents should bo paid to the receiver for the benefit of the creditors. The 
leased property being an occupancy holding, held that there- was no reason for 
directing the surrender thereof to the zamindar, 

.. The facts of this case were as follows : — 

.Oue Sagar Mai . was . adjudicated an insolvent upon his own 
petition on the 1st of August, 1914. His petition of insolvency 

* First Appeal Ho u 113 of 1915, from an order of L- Johnston, Diskict Judge 
of Meerut, dated the 7th of May, 1915, 
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was presented on the 3rd of May previously. A receiver was 
-- duly appointed, who attached; certain. crops growing on an occu- 
• pancy holding which belonged to the insolvent. . Desraj objected 
and said that the crops were his,- Sagar Mai having executed a 
lease in his favour on the 16th of April, 1914. He lodged security, 
with the receiver and had the 'crops released. He then made. an 
application, to have his money returned to him. Rao Girraj Singh, 
one of the- creditors who had obtained a decree against Sagar Mai, 
challenged the validity of the lease, alleging that the -lease was 
fictitious and that the value of the occupancy holding was far 
beyond the rent mentioned in the lease, which was the sum- of 
Rs. 260 per annum. He further alleged that the . insolvent was 
in actual possession and cultivated the land; The learned. District 
Judge in a short judgement states as follows : — “ Under,, section 
37, Act III of 1907, this lease shall be deemed fraudulent and 
void, and I now annul it. Desraj then has no. locus- standi. He 
has got the crops and his deposit of.Rs, 330 is forfeited. _ I dismiss 
this objection with costs.” Later on the learned Judge says — 
u The receiver will arrange to surrender the insolvent’s occupancy 
rights and to vacate the holding. He should enter into negoti- 
ations with Rao Girraj Singh for this purpose. The government 
-demand must be secured and my official expenses.” 

The lessee appealed to the. High Court. . 

Pandit Mohan Lai Sandal a nd Bs.h\i.Gtrdhari Lai Agarwala, 
for the appellant. • 

The Hon’ble Dr. Tej Bahadur Sap.ru, for the respondents.. 

Richards, C.J.,- ancj*BANERj<i, J.: — This appeal arises out. of an 
insolvency matter. One Sagar Mai was adjudicated an insolvent 
upon his own petition on the 1st of August, 1914. His petition of 
insolvency was presented on the 3rd of May previously. A 
receiver was duly appointed, who attached certain crops growing 
on an occupancy holding which belonged to the insolvent. Desraj 
objected and said that the crops were his, Sagar Mai having 
executed a lease in his favour, on the 16th of April, 1914. He 
lodged security with the receiver and had the crops released. He 
- then made an application to have his money returned to him. 
Rao 'Girraj Singh, one of the creditors who had obtained a decree 
against Sagar Mai, challenged the validity of the lease, alleging 
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that the lease was fictitious - and that the -value of the occupancy 
•holding was far "beyond the rent mentioned in the lease, which was 
the sum of Rs. 260 per annum. He further alleged that the 
insolvent was in actual possession and cultivated the land. The 
learned District Judge in a short judgement states as follows 
“Under section 37, Act III of 1907, this lease shall be deemed 
fraudulent, and void, and I- now annul it. Desraj then has no 
locus standi. He has got the crops and his deposit of Rs. 330 is 
forfeited. I dismiss this objection ‘ with costs.” Later on the 
learned Judge says — “ The receiver will arrange to surrender the 
insolvent’s occupancy rights and to vacate the holding. He should 
enter into negotiations with Rao Girraj Singh for this purpose. 
The government demand must be secured and my official expen- 
ses,” It seems to us that the order of the District Judge was 
altogether wrong. In the first place section 37 had no application 
whatsoever. This section deals entirely, with transfers, payments 
et cetera’ made in favour of one creditor by an insolvent with a 
view of giving that particular creditor a preference over the other 
creditors (see marginal note to the section).. If the insolvent in 
the present case had in truth made a lease in favour of Desraj at 
a reasonable rent, -.the transaction' would have been a- perfectly 
valid .one. -The receiver- would step into the shoes of the insolvent 
and become 'entitled to ‘the - rent reserved 'by the -lease which he 
-would hold for the -benefit of the creditors. Of course, on the other 
hand, if the court' came to the conclusion that the lease was a mere 
blind, that it never • was intended that any person except the 
insolvent ■ should • cultivate the land, then the crop which was 
attached still belonged to the estate of the insolvent . and the 
receiver was entitled. to them. It seems to us also that the learned 
District Judge made a great .mistake when he directed the 
receiver, to surrender the occupancy holding. ‘According to the 
objection taken by Rao Girraj Singh, the. occupancy holding was a 
very valuable holding. He goes so-far as to say , that it would let 
for Rs. 450 a year. It is very .difficult to see how the creditors of 
the insolvent would profit by-the surrender of thisvery valuable 
holding. It is the duty of the. receiver and the' court -when 
administering the estate of an insolvent to preserve such estate ns 
far as possible for the benefit of the creditors. The last ‘thing' 
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desirable would be to give up atfy .property ; that was of valnq. 
We allow the appeal, set aside the order of the District Judge and 
remand the case to him with directions to re-admit it' under its 
original number in the file audio. proceed. to, hear and determine 
the 'same according to law having regard . to what we have said 
above.- Costs of both sides will be costs. in the matter. • 

Appeal decreed and cause, remanded. 


RE VISIONAL CRIMINAL; 


Before Sir Henry /Richards, Knight, Chief Justice. 

^925 EMPEROR v. RAM DAYAL akd others* 

September, 9. Aoi {Local) No. Hof 1901 {Agra Tenancy Act), section 12.4— Distress— -Attach- 

v ment— Removal by tenants of distrained crops — Thefts- Act No. XL V of 

■ - v 1860 ( Indian Penal Code), section 879. . 

A distress legally carried ’out according to the provisions of the .Agra 
Tenancy Act, 1901, takes priority over the rights of a decree-holder who has 
attached the crops distrained, and this notwithstanding that the distress 
may be the result of oollusidn between the landlord and his tenants. < 

When, therefore, certain cultivators acting under section 124 (iy of the 
Agra Tenancy Act, cut and stored certain crops which had been distrained 
by their landlord, but which had also been 'previously lattaohed by a 

decree-holder, it was held that they had committed no offence. - 

The facts of this case were as follows : — - . ' . 

One Harnam Singh had a decree for rent against Ram Dayal, 
Bhawani and Bhagirathi. He put this decree into execution and 
attaehed'certain crops belonging to the judgement-debtors, and 
one Asa was appointed as shahna or custodian. This was on 
the 15th of March, 1915. On the 23rd of March, 1915, Sundar 
Singh, the landlords of the fields in question,- distrained these 
very crops and appointed one Rattuas his shahna. The distress 
was carried through regularly accordingto the provisions of the 
Agra Tenancy Act. Thereafter the tenants cut and stored the 
crops in question for the benefit of the distrainer, and in 
respect of this action .they were charged with and convicted by a 
Magistrate of the offence of theft. From tins conviction they .. 
applied in revision to the Sessions Judge, who, being of opinion 
that the action of the tenants was justified, referred the case to 
the High Court recommending their acquittal. ; 

The Assistant Government Advocate' (Mr. R. Malcomson), 

>•. for \the Grown. . • 

' ’ ^Criminal Reference No. 757 of 1915, 
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The opposite parties were not represented. 

Richards, C.J. : — It appears that a decree was obtained 
against certain tenants. The karinda of the landlord purported 
to distrain the crops which had been attached in execution of 
the decree. The cultivators then cut and carried away the 
crops. They- were charged under section 379 with having 
committed theft and sentenced to one ^month's rigorous impri- 
sonment each. The learned Sessions Judge,, .on . the matter 
coming up before him in revision, thought that the fact that the 
landlord had ’distrained the crops made this subsequent cutting 
and taking away of the crops by the accused lawful. He consi- 
dered that this would be so notwithstanding that the distraint 
might have been more or less collusive between the landlord and 
his tenants. He therefore thought that the accused were wrongly 
convicted. The learned Magistrate has explained that in his 
opinion distraint having been made by an agent who was not 
authorized in writing was illegal, and that therefore the illegal 
distraint could not justify the removal of the crop. The learned 
"Sessions Judge points out that the distress was held to- be 
lawful by the Revenue Court. In my opinion it is unnecessary 
to decide whether or not the distress was lawful. A landlord 
who has rent due to him is entitled to distrain, notwithstanding 
that the result of the distraint may be in whole or "in part to 
defeat the execution of a "decree. Before the accused could he 
found to be guilty of the offence of theft it must be found that 
they dishonestly took the property out of the possession of 
another person. If the present accused believed that a legal 
distraint had been made by their landlord and in such belief 
cut and removed the crop I do not think that they could be said 
to have “ dishonestly ” taken the property out of the possession 
of any other person. The accused of course are entitled to the 
benefit of any reasonable doubt and I think it may very well 
have been that the accused in the present case honestly believed 
that the distraint had. been made by their landlord. I sot aside 
the convictions and sentences passed upon the accused. If they 
' are in prison they will he released. If they are on bail t-hof 
and their sureties will be released, 
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APPELLATE CRIMINAL. • - 


Before Sir Henry \Richards, -Knight, Chief Justice. 

EMPEROR v. KALKA PRASAD.* ' 

Criminal Procedure Code, sections 222(2), and 233 — Act No. XLVof 1S60 ( Indian 
Penal Code), sections 409 and' ill A — Misjoinder jof charges — Criminal breach' 
of trust and falsification of accounts — Illegality, 

An accused person was charged with and tided at the same trial for offences 
under seotion 409 and section 477 A of the Indian Penal Code. • • • 

In respect' of the former offence he was charged with criminal breach of 
trust respecting a lump sum of money composed of numerous items. In res- 
peot of the latter offence he was charged with suppressing a large number of 
documents showing the tender to him of sums of money by the persons liable 
to pay the same, and with putting false numbers on three of such documents. 
These documents (called arzirsals) related as well to other sums of money as to 
the sums which the accused was alleged to have embezzled. . 

Held that the principle of section 222(2) of the Code of 'Criminal Pro- 
cedure- could not lapply to section 477A of the Indian Penal Code, and that 
the framing of the charges against the accused in the manner described was an 
illegality which vitiated the trial. 

The facts of this case were/ as follows : — 

Kalkft* Prasad the accused was tcihvildar at the Sub-Trea'sury 
of Fatebpur. ' He used to receive various sums of money that 
used to be paid in daily by various persens who had to pay money 
to Government. The money was paid in by means of arzrisals 
filled up by the applicants showing the amount of money tendered. 
These arzrisals were on printed forms in duplicate and the duty 
of the accused was to enter the particulars of arzrisal -in a daily 
register, to put on the arzrisal the same serial number as the 
entry in his register relating to it bore, then to receive the 
money and sign the arzrisal, keep one part and return the’ dupli- 
cate to the applicant. The prosecution case whs that on the 4th, 
5th and 6th of May large sums of money were paid in by several 
persons by means of 120 arzrisals, Exhibits 1 to 120, aggregating 
Rs. 7,430-3-4, out of which the accused only accounted for Rs, 
.1,548-3-5, leaving a deficit of Rs. 5,881-15-11. Out of this deficit, 
the prosecution selected the amounts covered by 49 arzrisals 
amounting to Rs. 3,991-6-11 and charged the accused with crimi- 
nal . breach of trust with respect to this amount. The accused 


* Criminal Appeal No. 635 of 1915, from, an order of Ram Chandra -Chau-' 
dhri. Sessions Judge of Banda, dated the 22nd of July, 1915. 
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was further charged with falsification of account boohs inasmuch 
as he omitted to enter any of the arzrisals Exhibits X to 120 in 
his daily register and entered fictitious numbers on the duplicates 
of 3 arzrisals Ex. 17, 18 and 19. The accused was committed to 
take his trial before the court of Session. The charge sheet so 
far as material, was as follows : — 

“ (a)-That you between the dates 4th to 6th May received on 
behalf of your employer Rs. 3,991-6-11 and committed criminal 
breach of trust with respect to it punishable under section 409, 
Indian Penal Code. 

“ (b) That you being entrusted on behalf of your employer 
with a Siaha Bahi fraudulently omitted to enter thereon arzrisals 
Exhibits 1 to 120, and put on Exhibits 17, 18 and 19 false num- 
bers, -and committed an offence under section 477A, Indian Penal 
Code.” 

The accused was convicted under charge (a) and sentenced 
to seven years’ rigorous imprisonment and convicted under 
charge (6) and sentenced to three years’ rigorous imprisonment 
the sentences to run concurrently. He was also fined Rs. 4,000. 
From this conviction and sentence Kalka Prasad appealed to the 
High Court. 

Babu Piari Lai Banerji (with Pandit Krishna Narayan 
Laghate), for the appellant : — 

The trial was vitiated by the misjoinder of charges and accor- 
ding to the decision of the Privy Council the contravention of the 
provision of section 233 of the Code of Criminal Procedure vitiated 
the whole trial and the question of prejudice to the accused did not 
arise; Suhrahmania Ayyar V. King-Emperor (1). There were 
two defects in the charge. Firstly, charge (b) contravened the 
provisions of section 234 inasmuch as more than 3 offences of the 
same kind had been included. The omission to enter each one of 
the arzrisals was a separate offence, as each defalcation was a 
‘ separate act and each omission related to a distinct and separate 
defalcation. The ' omission to enter the different arzrisals was 
not part of the same transaction so as to be covered by 
section 235. It was not the case of a series of false entries with 
respect to the same defalcation, but in this case each omission was 
(1) (1901) X L. K., 25 Ma&, 61. 
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1915 ^ distinct act, as the acts of defalcation' were distinct. The second 

/ t Empbbob " char S e therefore really included 120 offences and was bad. It 
. was only in the special case of criminal breach of trust that the 

* Prasad. • Legislature had specially declared that a charge under that sec- 
. tiori might cover several items of embezzlement and yet be 
deemed to be a charge for one offence. The phraseology of 
section 222 (2) clearly showed by the use of the word * deemed’ 
that the Legislature was merely allowing the lumping together 
of several items embezzled. It did not declare that each 
embezzlement was not a separate offence. . Section 222 (2) could 
not be extended to any other offence, e.g., section 477A. Secondly, 
the joinder of charges (a) and (b) in the same trial was bad. 

* ‘ Secondly, the charge under the criminal breach of trust count 

was confined to 49 arzrisals and that under the falsification count 
carried all the 120. Even if it be conceded that the embezzlement 
of any item and a false entry to conceal it might be offences in the 
same transaction, yet a false entry with respect to an embezzle- 
ment not charged was ^quite another offence and not being com- 
' - mitced in the course of the same transaction, could not be joined 
with a charge for embezzlement of other items. In the present 
case the embezzlement of the money covered by the 49 arzrisals 

■ and the omission to enter these 49 arzrisals might be two offences 
in the course of the same transaction, but this charge (b) went 
further and included the omission to enter other arzrisals also 
which was not an offence committed in the course of the same 
transaction as the embezzlement mentioned above. He relied 
on the following cases -.—Queen Empress v. Mati Lai (1), Em- 

. per or v. Jiban Kristo (2), Raman Behary v. King-Emperor (3), 
Kasi Viswanathan v. Emperor (4), Emperor v. Nathulal 

■ Bapuji (5). 

The Government pleader (Babu Lalit Mohan Banerji), for 
tho Grown : — 

The accused was nob charged with several offences of falsifica- 
cation, but only with one viz., the falsification of the aceount- 

■ boolc as a whole. The several items which the accused omitted 
to enter were merely evidence of his falsifying the account-book. 

( 1 ) (1899) I. L. R„ 2G Calc.. 5G0. (3) (1913) 18 0. W. N., 1152. 

(2) (1912) I. L. R., 40 Calo., 818. (4) (1907) I. L. B., 80 Mad., 828. 

(5) (1902) 4 Bom. L.R., 433 


\ 


VOL. XXX VIII.] ' ALLAHABAD SERIES. 45 

_ ’ 

A man may strike another 50 strokes, yet it would be one offence 
' of beating, just as a man may commit forgery with respect to an 
entire book consisting of many sheets, but yet the offence "would 
be one. The offences in this case were very similar and were 
' all committed with the same object and the several acts were 
really parts of the same transaction. The meaning of the expres- 
sion “ same transaction ” was discussed in Queen impress v. 
Vajiram (1). 

Richards, 0. J. : — Kalka Prasad was . charged with offences 
under sections 409 and 477 A of the Indian Penal Code. He was 
sentenced to seven years' rigorous imprisonment under section 409 
'and to three years’ rigorous imprisonment under section 477 A, 
together with a fine of Rs. 4,000, the sentences to run con- 
,, currently. Kalka Prasad has appealed, and it has been argued 
oh his behalf that there was a misjoinder of charges, contraven- 
ing the provisions of section 233 of the Code of Criminal Pro- 
cedure, which provides that (save as therein mentioned) there 
shall be a separate charge for every offence and that every such 
charge should be tried separately. The charge in the court below 
against the accused was that he being the Takvildar embezzled 
a sum of Rs, 3,991-7-11, and further that he omitted to enter 
arzrisals Nos. 1-120' with intent to defraud, and wrote on three 
of such arzrisals false numbers with like intent. The allegation 
is that it was his duty when receiving money to take a form of 
tender from the person paying him the money. This document 
. is called an arzrisal. He has to enter in his book the particulars 
contained in the arzrisal. It is alleged that in order to cover 
his defalcations he omitted to make these entries in respect of 
arzrisals Nos. 1-120, and that with like intent he put false num- 
. bers on three of these documents. It is contended on behalf of tho 
accused that while having regard to the provisions of section 222, 
clause (2), of the Code of Criminal Procedure, it is allowable in 
. the charge to state the gross sum which hsjs boon misappropriated, 
there is no similar provision which permits more than throe 
charges under section 477A to be joined together. It is com 
tended that the accused, (if the allegations of the prosecution 
are true), committed a separate offence every time he omitted 
(1) (1892) J. L. 10 Bom., 41 4. 
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to enter the particulars of each one of the arzrisoXs in 'his 
book. 1 ' It is further contended- that the joinder of the count for 
-misappropriation with the count for falsification is contrary to law 
inasmuch as the charge or charges under section 47 7 A are connected 
with alleged defalcations more extensive than the charge under 
section 409. Beliance is placed upon the recent ruling of their 
Lordships of the Privy Council, in which it was held that the 
joinder of charges in contravention of the provisions of section ^33 
is something more than an irregularity and vitiates the trial. I 
think the contention has force. Supposing in the present cas'e 
th^re had only been charges under section 477A, it seems to me 
that there would have been a misjoinder of charges. The omis- 
- sion to enter the particulars of ifoo-arzrisals in the book of the 
accused was for the purpose of concealing the alleged misappro- 
■ priation of a distinct sum in each case. As the law stands only 
' three such offences can be joined and tried at the same trial. In 
this respect charges under section 477 A differ from charges 
under section 409. I do not think that section 235 applies. The 
case was not that of making a number of false entries in various 
books, etc.-, to conceal one misappropriation. No doubt there was 
a similarity in the acts alleged to have been committed by the 
accused, and it is alleged that the transactions all took place 
' within three days. Nevertheless, it seems to me that if the 
accused did what he was charged with, lie committed a separate 
offence on each occasion, for which he was liable to -a separate 
conviction and sentence. Notwithstanding that I consider that 
the accused was in no way prejudiced by the way in which the 
charges were framed, nevertheless there was in my opinion an 
illegality which vitiates the trial. I accordingly allow the 
appeal, set aside the conviction and sentence and direct that 
t there be a new trial after charges have been framed according 
to law. 

Appeal allowed* Conviction set aside . Re-trial ordered, 


I 
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Before M r. Justice Tudball and Mr. Jicstica Chamicr, 

EMPEROR v. MIAN DIN and another * 

Act No. Ill of 1807 [Public Gambling Act), sections 1 and 3— “ Place”— 
Bulloch-run of disused wclisurroundcd by low xoall of loose brichs—" Common 
gaming house.” 

Bold that the lower end of a bulloek-run round which, in the shapo of a 
semi-circle, was raised a low wall of Igoso bricks, was a ‘place’ within the 
meaning of the Public Gambling Act, 1867. Kinj-Emperor v. Fatloo Mahomed 
Slier Mahomed (1) followed. To well v. The Kempion Tar h Baca Course 
Company Limited (2) roferred to. 

In this case two persons, Mian Din and Farid-ud-din, were 
charged with an offence under section 3 of the Public Gambling 
Act, 1867. The spot where the gambling was said to have taken 
place was the lower end of the bullock-run of a disused well 
on a piece of open land, round which had been raised a low 
semi-circular wall of loose bricks. Under ithe shelter of this 
wall the gambling complained of took place. The Magistrate 
acquitted the accused upon the ground that this spot was not 
a “place” within the meaning of sections 1 and 3 of the 
Public Gambling Act. Against this order of acquittal the present 
appeal was field by the Local Government. 

The Government Advocate (Mr. A . E. Ryves), for the Crown. 

Mr. R. K. Sorabji, for the accused. 

Tudball and Chamier, JJ. : — This is a Government appeal 
against an order of acquittal passed by a Magistrate of the first 
class in the case of two persons Mian Din and Farid-ud-din who 
were charged with an offence under section 3 of the Public 
Gambling Act, 1867. The Magistrate passed his order on the 
finding that the spot where the gambling was taking place was 
not a “ place ” within the meaning of section 1 or section 3 of 
the Act. In section 1 a common gaming house is defined as “any 
house, walled enclosure, room or place in which cards, dice, tables 
or other instruments of gaming are kept or used for the profit 
or gain of the person owning, occupying, using or keeping such 
house, enclosure, room or place” etc. The spot where the gambling 
is said to have taken place in the present case is the lower end 
of a bullock-run of a disused well on a bit of open land where 

* Criminal Appeal No, 536 of 1915, by the Local Government, from an order 
of Y. do V. Hunt, Cantonment Magistrate of Allahabad, dated the 29th of 
April, 1915, . _ . 

(1) (1913) I. L. R., 37 Bom., 651. (2) (1899; A 0.,} 143. 
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there are some trees and a small hut. Bound- the sides of tbo 
bulloclc-run, in the shape of a semi-cirele, has been raised a low 
wall of loose bricks audit is within the shelter of this low brick 
wall that the gambling is said to have taken place. The Magistrate 
has passed his opinion that it is not a ‘place * within the moanincr 
of the Act relying on a ruling to be found in the Punjab Records 
of 1896, No. 14, and on Queen Empress v. Jagannayakulu (1). 
He refused to follow King-Emperor y. Fatloo Mahomed 
Sher Mahomed (2). In our opinion the place where the gambling 
is said to have occurred in the present case falls within the defini- 
tion of the word “ place u in the Act. The question was discussed 
with some detail in the judgement in King-Emj)eror v Fattoo 
Mahomed Sher Mahomed (2). In the Bombay Act the words are 
“ whoever being the owner or occupier or having the uso of any 
house, room or place, opens, keeps or uses the same for the purposo 
of a common gaming house.” The only difference between the 
Bombay Act and the Act which is in force in this province is that 
the words “walled enclosure” are added in the latter. The section 
runs — “Having the use of any house, walled enclosure, room or 
place.” The Bombay Judges in their judgement refer to certain 
English cases in which a decision was given in regard to the 
meaning of the word “ place ” in sections - 1, 2 and 3 of the 
English Betting Act which prohibit the use for betting of any 
house, office, room or other place. We. agree with them that 
there is no reason to suppose that the word “place” in either 
of the two Indian Statutes has any more narrow or restricted 
meaning than it has in the English Statute. In Powdl v. Kempton 
Park Race Course Company Limited (3) Lord Halsbury 
remarked as follows : — “ I think in this respect with Rigby, L J., 
that any place which is sufficiently definite, and in which a betting 
establishment might be conducted, would satisfy the words- of the 
Statute.” Lord James of Hereford remarked: — “There must 
be a defined area so marked out that it can be found and recognized 
as the “place” where the business is carried on and wherein the 
bettor can be found.” In the Bombay case the place which <was 
under consideration was a piece of open land on which there was 

(1) (1694) I. X R., 18 Mad., 49. (2) (1913) I. L, R., 37 Bom,, GDI. 

(8) (1899) A. G., 143* 
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neither roof nor wall but which was surrounded by houses and was 
approached by a narrow lane. In our opinion in the case, which 
is now before us, the spot where the gambling is said to have 
taken place was a sufficiently ..'defined area so marked out that it 
could be found and recognized as the place where the business of 
betting was being carried on. ‘ The argument has been raised 
that the adjective “ walled ” in Act III of 1867, applies not only 
to 1 the noun f enclosure ’ but also to the two nouns ‘room or place,’ 
With this we cannot agree. It Js clear that the word “ walled ” 
is applied only to the word “ enclosure.” It could hardly in 
common parlance be used with the word “ room.” Wo therefore 
are of opinion that the decision of the Magistrate in so far as the 
meaning of the word "place ” is concerned is incorrect, and we 
must therefore set aside the order of acquittal. At the same 
time the case is one of a very trivial nature. The accused have 
been subjected practically to two trials, one in the court below, 
and one in this Oourt, and we think that the ends of justice have 
been sufficiently met. We therefore do not direct that the accused 
be again placed upon their trial. 

Order set aside. 


Before Sir Henry Richards, Knight , Chief Justice, and Justice Sir George Knox. 

EMPEROR v. DHANI RAM and another, 45 

Act No. X of 1873 ( Indian Oaths Act), sections 5, 6 and 13 — Aot No. I of 1872 
(Indian Evidence Act), section 118 — Evidence — Statement, of witness not recorded 
on oath — Capacity of child of tender years to testify. 

The faot that a court has advisedly refrained from administering an oath 
to a witness is not sufficient by itself to render the statement of such witness 
inadmissible. But a court should only;[examiue a ohild of tender years as a 
witness after it has satisfied itself that the ohild is sufficiently developed intel- 
lectually to understand what it has seen and to afterwards inform the court 
thereof, and if the oourt 1b so satisfied it is best that the oourt should oomply 
with the provisions of section 6 of the -Indian Oaths Act, 1873,. in the oage .'of 
a ohild just as in the ease of any other witness. Queen-Empress y. .Maru 
(1) dissented from. - ' 

This was an appeal from jail against a conviction under 
section 302 of the Indian Penal Code and a sentence of death. 
The Sessions Judge had based his judgement to some extent on 

•Criminal Appeal No. 663 of 1915, from an order of D, R. Lyle, Sessions, 
Judge of Agra, datrd the 9th of August, 1915. 

(1) (1888) I. L. R., 10 All., 207. 
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the statement of a small hoy of some six years of ago, to wl 
however, in view of his tender years, ho had intentionally om: 
to administer au oath. In respect of such omission the evid 
of this witness was challenged as being inadmissible in evid 
regard being had to the provisions of the Indian Oaths Act, ] 
The Government Advocato (Mr, A. JE. Ryvcs) } for the Cro 
Richards, G. J., and Knox, J. : — Dhani Ram and Chot* 
have been found guilty of the mtirdor of Durga Prasac 
sentenced to death. They have appealed. The second acc 
is the son of the first accused. The deceased was the only so 
Soblia Ram, a brother of the first accused. The first accuse! 
another son called Salig who died childless having a av 
M usammat Deo Kumvar. On the 16th of August, 1911, E 
Prasad made a will in favour of the second accused leaving hi 
his property. Beyond all question Durga Prasad was most bri 
murdered. Dhani Ram in the court below admitted the m 
and he admits ib in his petition of appeal. Chotc, how 
denies his guilt. The case for the prosecution is that tho lr 
for the murder was to anticipate the succession to Durga Pn 
property and to prevent him incurring more debts, mortgngii 
dealing with his property or cancelling tho will. 

[Their Lordships then proceeded to discuss tho evi 
against Dhani Ram.] 

We proceed to consider the case as against tho second acc 
Ib is improbable that the father would have committed the m 
alone. If we are correct in the view we Lake of the m 
Ohofce had a greater motive than the -father. 

A little boy of the namejjf Ram Rup, aged about six years 
examined in the court below. His statement is beyond que 
of the utmost importance. It directly implioatbs and if beli 
brings home his guilt to the second accused. There is evi< 
that the boy made the same statement immediately aftei 
murder. One of the grounds of appeal was based on the dei 
in the Queen- Empress v. Maru (1). The objection was tha 
learned Judge having ‘'advisedly” refrained from administ 
the oath to the little boy, his statement is inadmissible. Wt 
not prepared to accept altogether the ruling in- the ca 

(1) (1888) 1. L. R., 10 All ,207. 
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uesn Empress v. Mario. No doubt section 6 of the Indian Oaths 
ct of 1ST3 provides that (save as in the section provided) every 
itness shall make an oath. Section 13 of the Act, however, provides 
mb no omission to take any oath shall invalidate any proceeding or 
mder inadmissible any evidence whatever in or in respect of 
hick such omission took place. We are unable to hold that 
le mere fact that the coart advisedly refrained from adrninis- 
iring the oath renders the statement of the witness iuadmis- 
tble. In our opinion a court should only examine a child 
f tender years as a witness after it has satisfied itself that the 
hild is intellectually sufficiently developed to enable it to under- 
tand sufficiently what it has seen and to afterwards inform the 
:ourt thereof. If the court is of opinion that by reason of 
ender years the child is unable to do this it ought .not only to 
■efrain from administering the oath but from examining the 
hild at all. If, on the other hand, the court thinks that the child, 
hough of tender years, is capable of informing the court of 
vhat it lias seen or heard, it is best that the court should comply 
.vith the provisions of section 6 in the case of a child just as in 
the case of any other witness. Whether or not a child should be 
examined must depend on the circumstances of the particular 
case, including of course the nature of the evidence he is about to 
give. It seems to us pretty clear from the record that the boy 
Ram Rup was intelligent, We thought it nevertheless advisable 
to examine the hoy ourselves the charge being the grave one of 
murder. We accordingly had the boy produced before ur in the 
presence of the accused, the oath was duly given and the witness 
examined. 

[Their Lordships then proceeded to discuss the evidence of 
the boy.] 

Alter careful consideration of the case we are quite satisfied 
that the unanimous opinion of the learned Sessions Judge and of 
the assessors is correct. We dismiss the appeal, confirm the 
convictions and sentences and direct that ’ the latter he carried 
into execution according to law. 

Appeal dip/m/sAed-s 


1916 


Empebob 

v. 

Djiaiu Ram. 


f 


1915 

August, 2. 


52 THE INDIAN LAW REPORTS, " [VOL. XXXVIII. 

APPELLATE CIVIL. 

/ 

Before Justice Sir Prainada Charan Banorji and Mr. Justice Muhammad Bafiy. 

THE MUNIOIPAL BOARD OP ALLAHABAD (PiiAIntifp) t?. 

T1EA.NDAR JANG (Defendant). • 

Act No. IX 0/1872 ( Indian Contract Act), section 7 4 - Salt-Construction of 
documcrit— Conditions of sale— Penally— Vendor not entitled to recover more 
than provided for by conditions of sale. 

A Town Improvement Trust, having acquired land for the purpose of making 
a now road, theroiftcr proceeded to sell sites along tko road. Amongst the 
conditions of salo wore that tho purchaser was to doposit 10 per cent, of tbo 
purchase money immediately on tho sale and tho balanco within nino months. 
There was a further condition that “ if any purchaser fail to comply with any 
of these conditions, his doposit shall ho forfeited, nnd tho vondors shall he at 
Iiborty (o resell tho lot or lots sold to him cither by public auction or by con- 
tract. ” 

Held, on suit by tho Trust against a purclinsor who had paid only Re. i at tho 
timo of his purchase nnd no more, that tho plaintiff was only entitled to recover 
from tho purchaser 'tho 10 par cont. doposit whioli was one of tho conditions of 
salo, and not tho difforenco in prioo rosultant on a rosalo of tho property. 

The facts of this case were as follows : — 

A scheme to open - a congested area at Allahabad was started : 
considerable •property was acquired, and a road was constructed. 
Plots of i and. on either side of the said road were sold by auction, 
and under the conditions of sale 10 per cent, of the purchase money 
was to be deposited by purchasers. The defendant purchased a 
plot for Es. 3,900, paid one rupee only as earnest money, and failed 
to pay the balance within the time allowed under the conditions 
of contract. The property was sold a second time after due 
notice to the defendant and was sold at a loss. The present suit 
was brought for recovery of the difference in price between the 
two sales. The court ' of first instance decreed the suit. On 
appeal by the defendant the lower appellate court modified the 
decree, holding that the defendant was only liable to pay the 
10 per cent, of the amount hid by him according to the conditions 
of sale. The following further condition of sale is material : — 
“8. If any purchaser fail to comply with any of these con- 
ditions, his deposit shall be forfeited, and the vendors shall he at 

* Second Appeal No. 506 of 1915, from a decree of S. R. Daniels, Distriot 
Judge of Allahabad, dated the 22nd of January, 1915, modifying a decree of 
Gokul Prasad, Subordinate Judge of Allahabad, dated the 11th of July, 1914. 
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liberty to resell the lot or lots sold to him either by public auction 
or by contract.” The plaintiffs appealed to the- High Court. 

Mr. B. E . O’Oonor, (with him Hon’ble Pandit Moti Lai 
Nehru) for the appellants : — 

Section 74 which provides a penalty for breach of the 
contract does not deprive 'us of our remedy' under the 
general law. A forfeiture, I submit, does not operate as 
a bar to the vendor's common law right.- The right to damages 
is not lost merely by laying down a condition as to forfei- 
ture of deposit. The case-law in England is limited. Improve- 
ment Trusts are of recent growth in India and few cases 
on the question are to be found in the courts in India, The 
forfeiture of a deposit is not a penalty under section 74. This is 
a case in which there is a forfeiture, but it is not the sole remedy 
which the vendor can avail himself of in case of breach. I claim 
the loss under the general law under which a man who suffers 
loss can claim damages. Dart says that the vendor may either 
forfeit the deposit in case of failure or resell the property and 
claim damages even in the absence of such a condition (see page 
179, 7th Ed.). This has been done in the present case; Howe v. 
Smith ( I ) ; Icely v. Grew (2) ; Noble v. Edwardes (3) is a case in 
point. The judgement was reversed in appeal, bub upon another 
ground, and the decision of the single Judge is a pronouncement 
worthy of consideration. Gour’s Transfer of Property Act, 4bh 
Ed., 619, relies upon this case and also on Soper v. Arnold (4). 
The provisions of section 74 were considered by the Madras High 
Court, which held that that section did not apply to cases of 
forfeiture ; Manian Patter v. Madras Ry. Go. (5). The right 
to resale gives a right to damages in case of loss on resale; Levy 
v. Stogdon (6) j Levy v. Stogdon (7); Cornwall v. Henson (8) ; 
Willis v. Smith (9). 

' The Hon’ble Dr. Tej Bahadur Sapru, for the respondent : — 
The parties must be governed by the written con tract ,* and 
that contract is absolutely silent as to the right to recover damages 

(1) (1884) 27 Oh.' D.. 89, 101. (5) (1905) I. L. R., 29 Mad., 118. 

(2) (1836) 6 N and M., 467; 43 R.R., 553. (6) (1898) 1 Oh., 478. 

(3) (1877) 5 Oh. D., 378. (7) (1899) 1 Oh., 5. 

(4) (1837) 85 Oh. D., 384. (8) (1900) 2 Oh., 298, 

(9) (1882) 21 Oh. D„ 243. 
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on the resale of the property. The conditions off sale were 
drawn up by ah eminent barrister, and, regard being had to the 
formality of the document it should be 'strictly construed against 
the Trust. It is not the case that the right to recover such damages 
in the case of immovable property is known to common' law. 
The passage in Dart on Vendors, relied on by the other side, does not 
contain a correct statement of law. The English cases referred 
to by Dart in his foot- note do not bear out the statement of law. 
Williams on Vendors and Leake on Contracts, 6th Ed., 711, 
state the effect of those cases correctly. There is no case which 
goes the length to which the plaintiffs wish the court to go. In 
every English case cited by the other side there was an express 
clause providing for recovery of damages on resale, which is not 
the case here. The case of Icely v. Grew (1) was not a case of 
damages accruing on resale and is no authority in support of the 
plaintiff. Besides, there was an express clause providing for 
recovery of damages on resale. Even if the rule of common 
law is otherwise, it should not be applied in India, bepause, while 
section 107 of the Contract Act gives a right to the vendor to 
recover the difference between the price of the first sale and that 
of resale of goods there is no such section in the Transfer of 
Property Act' which applies to immovable property. Further, it is 
a case governed by section 74 of the Contract Act. The case in 
29 Madras is not a case directly in point and it overlooks the fact 
that under section 74, as amended by Act VI of 1899, the parties 
may treat the forfeiture of the deposit itself as a penalty. 
In the present case clause 8 of the conditions of sale is that 
the deposit shall be forfeited if the sale is not concluded and the 
vendor can resell. This provision is in the nature of a penalty, 
and, there being no other provision for further damages, all the 
Trust is entitled to claim'is the deposit money and nothing more. 
He then discussed the cases cited by the appellant. 

Mr. B. E . O’ Conor, was heard in reply. 

Banerji and Muhammad Rafiq, JJ. : — The suit our of which 
this appeal has arisen was brought by the Allahabad Improvement 
Trust, represented by the Municipal Board of Allahabad, under the 
following circumstances. For the improvement of the town of 
(1) (1836) N and M., 467; 43 R. R., 553. 
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Allahabad a road called the Hewett Road was opened out and 
land was acquired under the Land Acquisition Act. Portions of 
the land so acquired, not used for the road, were sold by auction 
under certain conditions set forth in a document which was signed 
by the Chairman of the Municipal Board and the persons bidding 
at the auction sales. The defendant purchased a plot of land for 
Rs. 3,900 ; he made a deposit of Re. 1 only and did not pay the 
balance of the price. The Municiprl Board, after issuing notice 
to the defendant, resold the land. The amount realized at the 
' resale was Rs„875. The present suit was accordingly brought 
to recover the difference, namely, Rs. 3,024 from the defendant. 
The court of first instance decreed the suit. Upon appeal, the 
learned District Judge modified the decree of that court and 
passed a decree in the plaintiff’s favour for the amount of deposit 
which the defendant was hound to make under the terms of the 
contract. In our opinion the whole case turns upon the true cons- 
truction of the provisions of the instrument called, “ the Condi- 
tionsof Sale,” which was the contract between the parties to which 
we have referred above. Clause 4 of this document provides 
that “ each purchaser shall, immediately after the sale, pay into 
the Municipal Office, Allahabad, to the credit of the Allahabad 
Improvement Trust, a deposit of 10 percent, of his purchase money 
and shall sign an agreement in the form subjoined and shall pay 
the 'residue of the purchase money to the vendors within a period 
of nine months from the date of the sale, and on payment of the 
said amount the purchase shall be completed.” Clause 8 provides 
that “ if any purchaser fail to comply with any of these condi- 
tions, his deposit shall be forfeited and the vendor shall be at 
liberty to resell the lob or lots sold to him either by public 
auction or by contract. As we have stated above, the deposit 
required by clause 4 was not made, nor was the residue of the 
purchase money paid within the term fixed. There was thus a 
. failure to comply with the conditions laid down in the document, 
and the provisions of clause 8 could be enforced. As we under- 
stand that clause, it gives the vendor the right to resell the .lot ; 
but the penalty which it provides is the forfeiture of the deposit 
which the purchaser was bound to make. The Municipal Board, 
upon the purchase being made by the defendant, was entitled to 
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obtain from the defendant the deposit of 10 per cent, of the purchase 
money. This amount they were entitled to recover, under clause 
8, as soon as a breach of the conditions of the document was com- 
mitted. They also acquired the right to resell the property j but 
under clause 8 the right to resale did not carry with it a right 
to recover damages sustained by reason of any deficiency arising 
in the amount of purchase money realized by the resale. The 
parties must be bound by the contract which they entered into, 
and we have to consider what their intention was when clause 8 
was inserted in the document. If it had been intended that upon 
failure to perform any of the conditions of the sale, the vendee 
would be liable to pay damages arising upon a resale, one would 
have expected that such a condition would .find place in the 
document. The absence of such a condition leads to the inference 
that the only penalty incurred by the vendee is the forfeiture of the 
10 per cent, of the purchase money which he was bound to deposit. 
In this view the English cases and other authorities cited before 
us have no bearing on this case and need not be considered. In 
our opinion the decision of the lower appellate court is right and 
this appeal must fail. We accordingly dismiss it with costs. 

Appeal dismissed. 


FULL BENCH. 


• Before Justice Sir George Knox, Mr. Justice Muhammad Bafig and Mr. Justice . 

Piggott. 

JIBAN KUNWAR (Petitioner) v. GOBIND DAS (Opposite parti).* 

Act No. II of 1899 ( Indian Stamp Act,) schedule I, article 55— Stamp — 
Belease— Partition deed. 

Two persons, each, of whom claimed the sole right to the property of a 
deceased relation, arrived at a compromise of their respective claims and gave 
effect thereto by means of two deeds o f even date, by which deeds eaoh relin- 
quished in favour of the other his (or her) claim to a portion of the estate of 
the deceased. 

Held that these deeds were releases, assessable to stamp- duty under article 
55 of the first schedule to the Indian Stamp Act, 1899. Eknath S ■ Gownde v. 
Jagannath S. Gownde (1) and Reference under Stamp Act, section 46 (2) 
referred to. Beference under Stamp Act, section 46 (3) distinguished. 

* Civil Miscellaneous No. 183 of 1915. 

(1) (1885) I. L. R., 9 Bom., 417. (2). (1894) I. L. R., 18 Mad., 288. . 

' ‘ (3) (1889) I. L. R., 12 Mad., 198. 
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This ms a reference made by tbe Board of Revenue under 
section 57 of the Indian Stamp Act, 1899 ; The. following were 
the facts out of which the reference arose : — 

On the 23rd of August, 1914, one Mathura Das died childless 
leaving property of the estimated value of Rs. 2,25,000. The 
sister of the deceased applied for letters .of administration. 
Gobind Das, a collateral of Mathura Das, disputed her claim. 
Eventually the two claimants effected a compromise, and to give 
effect to this compromise both the parties executed separate 
instruments of even date on the 14th of September, 1914. Each 
instrument was treated as a deed of release and was stamped 
with a stamp of Rs. 5. The instrument executed by Gobind Das 
was presented for registration and was impounded by the Sub- 
Registrar, who considered it to be an instrument of partition 
chargeable with a duty of Rs. 375. The instrument was sent to 
the Collector, who considered it to be a release and referred the 
case to the Board of Revenue under section 56 (2Yof the Act. 
The Chief Controlling Revenue Authority gave it as their 
opinion that the two deeds read together constitute an instru- 
ment of partition liable to a duty of Rs. 375 under article 45, 
schedule I, of the Stamp Act. 

The Hon’ble Dr. Tej Bahadur Sapru, for the petitioner. 

Babu Sital Prasad Ghosh, for the opposite party. 

Knox, Muhammad Rafiq and PiGGOTr, JJ. The following 
case has been stated by the Chief Controlling Revenue Author- 
ity of these Provinces to this Court under section 57 of the 
Indian Stamp Act of 1899. The case stated runs as follows : — 
<■ On the 23rd of August, 1914, one Mathura Das died childless 
leaving property of the estimated value of Rs. 2,25,000. The 
.sister of the deceased applied for letters of administration. 
Gobind Das, a collateral of Mathura Das, disputed her claim. 
Eventually the two claimants effected a compromise, and to give 
effect to this compromise both the parties executed separate instru- 
ments of eTen date on the 14th of September, 1914. Each, instru- 
ment was treated as adeed of release and was stamped with a stamp 
of Rs. 5. - The instrument executed by Gobind Das was presented 
for registration and was impounded by the Sub-Registrar, who 
considered it to be an instrument of partition chargeable with a 
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duty of Rs. 375. The instrument was sent to the Collector, who' 
considered it to be a release and referred the case' to the Board 
of Revenue under section 56(2) of the Act. The Chief Controlling 
Revenue Authority gave it as their opinion that the two deeds 
read together constitute an instrument of partition liable to a 
duty of Rs. 375 under article 45, schedule I, of the Stamp 
Act. But as they consider the question as one of some difficulty - 
the .case has been referred to this Court. No one appears 
on behalf of the Chief Controlling Revenue . Authority. The 
lady is represented in this Court by Dr. Tej Bahadur Sapru, 
and Mr. Sital Prasad Ghosh appears for Gobind Das. We 
have heard the former advocate. The deeds have been read 
over to us. We have carefully considered their contents and 
we are satisfied that as the deeds stand they are instruments of 
release within the meaning of article 55, schedule I, of the Stamp 
Act. The case as put by the lady in her deed is that' under the 
Mayukh law she is the owner of the property left by the deceased . 
Mathura Das. The case as put by Gobind Das in the document 
executed by him is that under the Mitakshara law he is the sole 
owner of the property in question. Neither of them states 
himself or herself as co-owner with the other nor can they do so 
rightly. We, therefore, have not a case of persons purporting 
to be co-owners of the property and agreeing to divide the same... . 
Each party before us claims to be the sole and full owner and, 
in order to avoid litigation, agrees to release in favour of the 
other a certain portion of the property which he or she claims 
to be his or her particular property in full. The r Board of 
Revenue has cited Reference under Stamp Act , section 46 (1) as 
applicable to this case. But that was a case in which the parties 
purported to be the co-owners of the property. The view which we 
take is supported by Elcnath S. Gownde v. Jagmnath S. 
Gownde (2) and Reference under Stamp Act, section 46 (3). . 
We direct that this be returned to the Chief Controlling 
Revenue Authority as our decision in this case. The deeds will be 

returned with the decision. . 

(1) (1889) I. L. R., 12 Mad.i 198. (2) (1885) I. L. R., 9 Bom., 4l7, 

(3) ^1894) I. L. R., 18 Mad., 233, 
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' Before Justice Sir George Knox and Mr. Justice Muhammad. Rafig. 

SAKHA WAT A LI SHAH (Defbsdant) v . MUHAMMAD ABDUL 
'■ * KARIM KHAN (Plaimtiff).* 

Execution of decree — Sale of samindari rights— Whether buildings < 
pass with the samindari or not. ~~ 

The doctrine that the sale by auction of a zamindari share includes also 
buildings situated within the zamindari, is only applicable in the absence of 
evidence indicating an intention, to exclude such buildings from the sale. Abu 
Hasan v. Ramzan All (1) distinguished. 

The facts of this case were as follows : — 

Several persons obtained decrees against oneSyed Haidar Shah, 
who was one of the zamindars of the village Khanpur. In execution 
of the decree of one Lachhmi Narayan the zamindari share 
of Syed Haidar Shah was sold and purchased by the plaintiff 
respondent. In execution of another decree obtained by one 
Lakkhi Mai against the same Haidar Shah the property called the 
kila, situate in Khanpur, was sold and purchased by the defendant 
appellant. The plaintiff respondent objected to the attachment 
and sale of the said kila' in execution of the decree of Lakkhi 
Mai, but his objection was disallowed. He then brought the 
suit out oL which this appeal has arisen for a declaration that 
by virtue of his purchase at auction sale he had’ become 
the owner .of the share of Haidar Shah in the kila situate in 
Khanpur. The defendant "appellant resisted the claim on the 
ground that all that the plaintiff respondent had purchased at 
the auction sale was the zamindari share of Haidar Shah. The 
objection of the appellant was disallowed by the lower courts 
and the claim decreed. ' 

The defendant appealed to the High Court. 

Dr. S: M Sulaiman and Maulvi Iqbal Ahmad, for the 
appellant. 

^ Maulvi ShaH-uz-zaman, for the respondent. 

Muhammad Raeiq, J. — The dispute between the parties to this 
appeal is between two rival purchasers at auction sales. It appears 

* Second Appeal No. 962 of 1914, from a decree of A. W. R Colo, First 
-Additional Judge of Aligarh., dated the 1st of April, 1914, confirming a decree 
oc Bafike Bahari Lai; Additional Subordinate Judge of Aligarh, dated the"9'th' 
of December, 1912. 

(1) (1882) I. L. R., 4 All., 381. 
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that several persons obtained decrees against one Syed Haidar Shah, 
who was one of th'e zamindars of the village Khanpur. In execu- 
tion of the decree of one Lachhmi Narayan the zamindari 'share 
of Syed Haidar Shah was sold and purchased by the plaintiff 
respondent. In execution of another decree obtained by one 
Lakkhi Mai against the same Haidar Shah the property called 
the hila, situate in Khanpur, was sold and - purchased by the 
defendant appellant. The plaintiff respondent objected to the 
attachment and sale of the said hila in execution of the decree 
of Lakkhi Mai, but his objection was disallowed. He then brought 
the suit out of which this appeal has arisen for a declaration that 
the plaintiff respondent by virtue of his purchase at auction sale is 
the owner of the share of Haidar Shah in the hila situate in 
Khanpur. The defendant appellant resisted the claim on the 
ground that all that the plaintiff respondent had purchased at the 
auction sale was the zamindari share of Haidar Hhah. The objec- 
tion of the appellant was disallowed by the lower courts and the 
claim decreed. In appeal the defendant repeats his plea and con- 
tends that all that was sold to and purchased by the plaintiff res- 
pondent at the auction sale of the 21st of March, 1910, was the 
zamindari share of Haidar Shah in Khanpur and that his interest 
In the hila t was expressly excluded from the sale. The courts 
below have relied upon the ruling in Abu Hasan v. Ramzan 
Ali (1). The facts of that' case were -that the rights and 
interests of a zamindar in a certain zamindari village were 
sold in execution of a decree. At the time of the sale a certain 
building stood on the property of the judgement-debtor, i. e. in 
the village that was sold. The question was whether the 
sale of the zamindari included the^ sale of the building also. It 
was held that, in the absence qf evidence showing that the building 
was excluded from the sale, the sale of the rights and interests in 
the zamindari included the sale of the building also. The princi- 
ple of the case of Abu Hasan v. Ramzan Ali { 1) cannot be applied 
to the present case for the reason that there is .evidence upon 
the record to show that the sale of the rights and interests of 
Haidar Shah in Khanpur did not include his interest in the hila. 
The inventory of the property to be sold, - filed by Lachhmi 

(1) (1882) I L. JR, 4 All., 881. 




4 



ALLAHABAD SERIES. 


61 


VOL. XXXVIII,] 


Narayan with his application for execution of decree mentioned 
niae lots of property, the first- of which was the zamindari share 
of Haidar Shah and the ninth the kila situate in Khanpur. It 
'was in accordance with this application of the decree-holder 
that the zamindari share oniy of Haidar Shah was brought to 
sale. The order of attachment and the order of dalchal dihani 
were drawn up in accordance with the inventory filed by the 
decree-holder, vide papers Nos. ' 18C., 17D., 131, 141, 153. 
These documents show that the sale of the 21st of March, 1910, did 
not pass the interest of Haidar Shah in the kila to the plaintiff 
respondent. I would therefore allow the appeal. 

Knox, J. — I fully agree with my learned brother. Neither 
the precedent Abu Hasan v. Ramzan Ali (1) nor that of Banke 
Lai v. Jagat Nara%n{2) is a safe guide in the present case. 
In the properties which were put to sale, the zamindari share 
without any specification was sold in the former and in the latter 
the sale notification distinctly described the property sold as 
being twenty biswas with gardens belonging to Ram Sarup and 
Piari Lai. The respondent cannot show in this case the sale 
notification. This is unfortunate, and, as it was one of the docu- 
ments upon which his claim rests, if it had been in his favour he 
should have taken pains to have it produced . and placed before 
us. The dakhalnama and the sale certificate upon which he 
relies are vague in their terms. Even if we take them as they . 
stand, they do not show that the kila was sold. The lower courts 
should have seen to the production of this document. The sale 
notification is a most important ^document, as I have repeatedly 
pointed out in several of my judgements, when a court wishes to 
find out what was sold. Ido not think that the lower courts 
were justified in arriving at the finding at which they did. 

By the Court. — The order of the Court is that this appeal is 
decreed with costs. 

Appeal decreed. 

(1) (1882) I. L R;, 4 All., 881, (2) (1900) I. L.' R., 22 All., 168. 
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1916 Before Sir- Henry Richards , Knight, Chief Justice, and Mr. Justice Muhammad 

November, 5, Rafig. 

7 - MUNNI KUNWAR (Plaintiff) v. MADAN 60PAL (Defendant.) * 

Act No.' IV cf 1882 ( Transfer of Property Act), sections 6, C, 7 and 127 — Minor — 
Validity of transfer in favour of a minor. 

‘ • t ■< 

Held that, inasmuch as there is nothing in the law to. prevent a minor 
from becoming a transferee of immovable property, so n minor in whose favour 
a valid deed of sale has been executed is competent to sue for possession of 
tho property convoyed thereby. TJlfat Rai v. Gauri Shankar (l)and Raghunath 
Balcsh v. Haji Sheikh Muhammad Baksh (2) roferrod to. Mohori Bibee v. 
Dharmodas Ghose (3) and Navakotti Narayana Chetty v. Logalinga Chetty 
(4) distinguished. 

This was an appeal under seotion 10 of the Letters Patent 
from the judgement of a single Judge of the Court. The facts of 
the case are fully stated in the judgement under appeal, which 
was as follows : — . ' 

“ This oase has had an unfortunate history. Musammat Munni Kunwar, 

' the plaintiff, sued for recovery of possession over a certain house. Her case 

was that tho defendant Madan Gopal, who was her fathor-in-law, conveyed 
the house in question to her by a sale-deed, dated tho 21th of September, 1901, 
and that sho subsequently permitted him to reside in the same up to tbe 
year 1912. Being then desirous of occupying the house herself to the exclusion * 
of tho defendant, she sorved tho latter with a notioe to vacate the hpuse, and 
tho cause of action is stated to have accrued to her on the 24th of February, 
1912, tho date of tho defendant’s refusal to vacate tho house in accordance with 
the notioe. The defendant replied that he had executed the sale-deed in suit 
in favour of his daughter-in-law without any consideration, as a colourable 
and fiotitious transaction, and had remained in possession of the house ever 
Bince as proprietor. He alleged that his son, Bishnath Singh, husband of tho 
plaintiff, having subsequently died the plaintiff had gone to live with her own 
father and was now bringing this suit in collusion with her father, although 
both of them were perfectly aware of the fictitious nature of tho sale-deed of 
the 24th of September, 1901. The case went to trial upon a plain issue of faot 
as regards the alleged fictitious nature of the sale-deed and the passing or 
otherwise of the consideration. At a very late stage of tbe case it seems .to 
have oocurred to the learned Munsif that there was evidence on the face of 
the record to show that the plaintiff Musammat Munni Kunwar must have 
been a minor in the month of September, 1901. He seems to have thought, 
that this incident might furnish a short cut to the determination of tho suit, 
without necessitating a trial of any of the questions of faot raised by the 
pleadings of the parties. -He framed a fresh -issue, and eventually dismissed . 
the suit on the ground that whatever may or may not have happened at the 
time of the execution of the sale-deed of 1901, the fact that the plaintiff was 

# Appeal No. 32 of 19i5, under seotion 10 of the Letters Patent. 

(1) (1911) I. L. R., 33 All., 657. (3) (1903) I. L. R.,"S0 Oalo., 639. 

(2) (1915) 18 Oudh Oases, llo. (4) (1909) I. L. R., 33 Mad., 312. ’ 
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then a minor was conclusive against her. This decision was affirmed by the 
District Judge on appeal.- When the matter came before me in June last T 
found it necessary, for reasons which need not now be discussed, to remand the 
case in order that the plaintiff might have an opportunity of placing on the 
record certain evidence which had, in my opinion, been wrongly excluded at 
the trial in the court of the Munsif I asked the lower appellate court, after 
recording this evidence, to reconsider its decision in the light of that evidence, 
and to state whether the pleas taken in the first two paragraphs of the memoran- 
dum of appeal to the lower appellate court ought or ought not to prevail in 
the light of the evidence on the record taken as a whole. I am now inclined 
to . think that, as I was remanding the case, I should have exercised a wiser 
discretion if I had insisted on a clear finding of fact as to the passing of consi- 
deration and as to the alleged fictitious nature of the sale-deed. It appears that, 
when the plaintiff originally led evidence in the Munsif ’s court, the faot that she 
was a minor in the year 1901 was not - present to her mind or to that of her 
legal adviser. The case put forward by her' was that the money which formed 
the consideration for the sale was a gift to her from her father, and that she 
had negotiated the sale and paid_over to the defendant the money thus, received 
by her as a gift. When the question of minority was raised, the plaintiff 
appears, as the learned Distriot Judge has remarked, to have very distinctly 
shifted her ground. She then led evidence to prove that ber father had 
negotiated on her behalf the transaction of sale with the defendant, had paid 
over the money to the defendant on her behalf and caused a sale-deed of the 
house to be executed in her name. If this were so in fact, the transaction 
would.really amount to an acquisition by the plaintiff’s father from the. 
defendant of a certain bouse and a gift of’ that house to the plaintiff by her 
father. The provisions of section 127 of the Transfer of Property Ac'. (Act IV 
of 1882) show, that a gift in favour of a minor is not void, though it may be 
voidable at the option of the minor. I should feel no hesitation in holding that, 
if the facts were as above stated, the present suit would be maintainable. As 
the case stands the learned Distriot Judge has definitely disbelieved and 
rejected the evidence tendered by the plaintiff subsequently to my order of 
remand. He bolds that, whatever else may have happened in connection with 
this contract of sale, it is not a fact that the sale was negotiated by the plaintiff’s 
. father and the purchase made by him on the plaintiff’s behalf. I think it unfor- 
* tunate that the courts below should not have proceeded further, and considered 
y the effect' of the plaintiff’s change of attitude and tho conflicting naturo of the 
evidence tendered by her, with regard to the plain issues of the faot ruined by 
the pleadings as they originally Btood. As tho case stands I have no finding 
before me that consideration did or did not pans, or an to whether tho execution 
of this sale-deed of the 24th of September, 1901, v/an not after ell, an the 
defendant has all along pleaded, a purely fictitious transaction, I have to look 
at the question of lav/ raised in this v/ay, Assuming for the sake of argument 
that in the month of September, 1901, the plaintiff, being at the time a minor, 
negotiated the sale- of the bo'teo in suit v/Hh flm defendant and paid over 
money to ifeccfenfont, receiving in return the sale .deed v/bicb fn tho 
■ c! i?.*, rjft, U ir^J. r/mbfh‘<\ 'rf (jikt void on Urn ground of 
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plain l i fl ’« minority or can the plaintiff bo said to have become by virtuo of fcblg 
transaction tho owner of tho botiso in suit ? Tho lending cases on tbo subject 
nro tbo recent decisions of th.ir Lord.-, hips of the Privy Council in Mohori 
Jh'.cc v. D karma la. * Gha.e (l) and in Mir Sanonrjan v. Fahh r-ud-din Ma omed 
Chowilhurx (2). The Madras High Court in Navakolli Ka ray ana C kelly v. 
Loyal vtt/a Che tty (3) bur, interpreted thesu rulings an laying down in the broadest 
terms tbo principle that a sal ? in favour of » minor : svoid. Tbo reasoning cf tlio 
learned Judge;! in arriving at thin decision commands itself to my mind and I 
do not think it necessary to reproduce it hero. It has him suggested that tho 
current of decision in this Onurt h i 1 * always been in another direction, from tho 
tiino of tho earliest ca«o on the point, that of Behari Lai v. Beni Lai (4) in wbioh 
a mortgage in favour of a minor wan affirmed. Their Lordships of tho Privy 
Council in Mohoii Bilee's caso pointed out that there hud been somo conflict of 
decisions in tho Indian Courts, and considered it necessary to review tho 
whole question of a contract to which a minor wan a party with rcforcnco to 
tho special provisions of tho Indian Contract Act (Act IX of 1872). Any rulings 
prior in tho da to require to bo rc-considorcd with reference to tho principlow 
laid down by tbo Privy Council. 

** Tho nearest case in tho plaintiff's favour is that of Ul/at Bai v. Gauri 
Shankar (6). It was there pointed out that tho TrnnEfor of Property Act in 
itself contains no provision which makes a minor incapable of being n trans- 
feree of immovable property. That caso, however, requires to bo considered 
with reference to its own facts. The transfer was one by tho miuor’e certifica-- 
ted guardian in favour of the minor. Tho transaction as a wholo certainly 
admitted of being regarded ns n gift subject to a condition, and suoh tranefor 
byway of gift would bo voidable at tho option of tho minor under the provisions 
of tbo Transfer of Proporty Act to wbioh I lmve already referred. It is quito 
true, as lias boon pointed out by this Court in more than one caso, (vide, 9 
A. L. J., 190 at page L’01) that there is a fundamental distinction betweon 
a oontract and a conveyance ; but it seems to mo that this point might 
bo stated with equal accuracy by saying that a conveyance is a contract 
plus something more. At any rate, as tbo learned Judgos of tho Madras High 
Court have pointed out in tho ruling already roforred to, a conveyance by way 
of a salo, either is in itsolf a contract, or at any rato involves or implies an 
antecedent contract. On tho principles laid down by their Lordships' of tho 
Privy Oouuoil in tho casos already roforrod to it soeins to mo impossiblo to 
avoid tho conclusion that a' contract of salo negotiated by a minor, tho minor 
having sottlod tho torms, paid consideration and rocoived in roturn a dood 
purporting to convey immovable proporty by way of salo, is altogether void 
ah initio and that no titlo thoroby passes to tho minor. 

“Tho suit as brought must thoroforo fail. It has boon suggostsd that, in 
tho altornativo, tho plaintiff should bo givon a dooreo for tho refund of tho 
pnrohaso monoy. I may romark at onco that I could not do this without 

(1) (1903) I. L. R., 80 Oalo., 539. (3) (1909) I. L. R., 33 -Mad., 812. 

(2) (1911) I. L. R., 39 Oalo.", 232. (4) (1881) I. L. R., S AU., 408. 

. (6) (1911) L L« R., 83 All,, 057. 
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once more remanding the case to ; the court below for a finding as to whether 

the aileged sale consideration did or did not pass from the plaintiff to 
the defen dan t. It seems to me, however, that from any point of view tho N 
claim is not one which can ha entertained in the present suit. It was not 
expressly put forward in the plaint and it is now sought to base it on the 
general prayer for any other relief which is contained in the last paragraph of 
the plaint. If the plaintiff is regarded as claiming this refund of the sale 
consideration as money payable by the defendant for money received by the 
defendant for the plaintiff’s use (article 62 of the first schedule to the Limita- 
tion Act, IX of 1903), then the claim is time-barred, because it does not appear 
to have been brought within three years from the plaintiff’s attaining majority. 
For the same reason the claim cannot be sustained, as it perhaps might other- 
wise' have been, as a claim for relief on the ground of fraud. 

« The only other suggestion which has been, or can be, put forward on 
behalf of the plaintiff is that the claim for refund of purchase-money might be 
sustained as a claim for money paid upon an existing consideration whioh 
afterwards fails. In that case article 97 of the schedule already referred to 
would apply ; but it would be for the plaintiff to show when it was that the 
consideration failed. There is authority in the case of Amma B'ibi v. TJdit 
UTarain Misra (1) for giving the plaintiffs in a case somewhat analogous to 
the present a decree for refund of the money paid, and for applying, articlo 97 
of the first schedule to the Limitation Act to such a suit. In that oaso, 
however, as also in a similar case .reported in I. L. R., 24 Mad., pago 27, 
there had been a previous suit resulting in an adjudication between tho pnrtios 
in consequence of whioh the plaintiff had failed to obtain tho proporty for tho 
prioeof which he claimed in the second suit ; limitation was held to run against 
the plaintiff from the date of the final decision in tho first litigation holding 
the plaintiff’s claim to the property to be unenforciblo If those principles arc 
in fact applicable to the present case, it may be that the plaintiff will lmv,o a 
cause of action from the date of the dismissal of tho prosont uppoal ; but 
that is not a matter as to which it is necessary for mo to oxpross a final 
opinion in order to dispose of this appeal. Bo far as this claim for rofund 
of purchase money goes, I hold that tho plaintiff, supposing hor to bo in 
fact entitled to such refund, has either a cause of action which has booomo 
barred by time, or a cause of action which has (not yot arisen and will arise 
only on the.ifailure of the present suit. For these reasons I dismiss this appeal 
with costs.” 

The plaintiff appealed. 

At the first hearing of the appeal the Court referred m i/ifiuo 
to the District Judge: — ‘ ■ 

“ Was the sale-deed of the 24th of September, WOl, a fietifioiin 
transaction, or was it supported by consideration ? " 

.The finding returned was that the transaction was not ficti- 
tious and that the consideration was paid by f;he plaintiff*' father. 

(1) (1900; I. Tj. 7b, u J.ll, (‘Su 
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'• Dr. S. M. Sulaiman, for the appellant : — 

- , Conveyance is something more than a contract ; as soon as the 

- sale-deed is executed the transaction passes from the domain of 
contract into that of conveyance. Now contracts are governed 

„ by the Contract Act which requires mutuality; but conveyances 
ere governed by the Transfer of Property Act. Section 5 defines 
transfers, and -it does not necessarily require anything to be done 
by the transferee before the transfer is complete. Section 7 
of the Transfer of Property. Act, requires that a transferor 
must be a person competent to contract ; whereas section 6 (h) 
contains no such requirement in case of a transferee ; it .only says 
that he must not be legally disqualified from being a transferee. 
Now there is mo provision of law which legally disqualifies a 
minor from being a transferee. Section 136 of the Transfer of- 
Property Act shows the kind of persons who are so disqualified, “ 
anda minor is not included therein. On the other hand, section 127 
expressly shows that a minor can be a donee. Section 54, which 
defines sale, does not require anything to be done by the vendee 
before it is complete; hence competency to contract cannot be ; 
essential. In. the case relied upon by Piggott, J. viz., Navakotti 
Narayana Ghetty v. Logalinga Ghetty (1/ it seems that the 
minor had promised to pay the price and hence it must be said 
that there was no mutuality. The Privy Council case of Mohori 
Bibee jv. Dharmodas Ghost (2) does not apply, as it was a'case of 
contract. The cases in point are Raghunath Baksh v. Haji Sheikh 
.Muhammad Baksh (3) and Ulfat Rai v. Gauri Shankar (4). : A 
minor therefore, it is submitted, can be a transferee. Here it has 
been found that the father of the minor paid the money by cheque. 

Mr. A. P. Dube, for the respondent : — 

The original finding of the District Judge in this case 
was, and his finding on remand has been, that the sale was 
negotiated by .the minor herself throughout. The case has 
all along been dealt with on that footing, as is evident 
from the judgement of the single Judge of this Court. 
Upon the issue as to whether consideration did actually pass, 
the finding has been returned in the affirmative. The. fact that 

, (1) (1909) I. L. R., 33 Mad., 312. (3) (1915.) 18 Otidh Cases, 115. 

(2) (1903) I. L. R., 30 Calo., 539. (4) (1911) I. L. R., 33 All, 657. 
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the learned District Judge says that the father paid the money 
by cheque cannot be allowed to disturb his previous findings, 
because this was not the issue sent dawn on remand. The 
Privy Council in Mohori Bibee V. Dharmodas Ghose (1) has 
distinctly held that a contract by a minor is' void and not 
voidable. No distinction can be drawn between contract and a 
conveyance. A conveyance is nothing but an executed contract. 
Conveyance is that portion of an executed contract in writing 
which actually purports to convey property from the seller to the 
buyer. The transaction as evidenced by the Sale-deed is a 
contract of sale and the actual clauses conveying property cannot 
be treated as something entirely different from the executed 
contract as put down in the deed. Those clauses cannot be taken 
out of their setting. The deed, it is true, is not signed by both 
parties; but a mortgage-deed is not signed by both parties, yet 
it was in Mohori Bibee’s case dealt with as a contract. A minor 
may take by gift, which is a unilateral transaction, but a sale 
pre-supposes both offer and acceptance by a minor being a bilateral 
one. The' Privy Council were dealing with a mortgage under the 
Transfer of Property Act, but on consideration of sections 4 and 7 
of that Act, held that the matter must be decided in accordance 
with the provisions of the Contract Act. If a minor can enforce a 
contract, we get back to the old state of a voidable contract. 
Conveyance is not different from contract. See Blackburn on 
Sale, Preface, and pages 129, ISO, 131. The same distinction 
between a contract to sell and contract of sale is maintained by 
the Transfer of Property Act, section 54. In Mir Sarwarjan’s 
case ( 2 } a sale was made in favour of a minor. The manager had 

intervened and actually paid the consideration. But their Lord- 

* 

ships held that the minor could not get specific performance 
because there was no mutuality. This case is nothing but a case 
of specific performance. A contract was entered into which 
purported to pass title and possession. The minor claims posses- 
sion in virtue of the title so passed. When the contract goes 
everything founded upon it or resulting from it ought to go. 
Trevelyan in his book on Minors says that the effect of the Privy 
Council ruling is that no effect could be given to the transaction 

(1) 1908) I. L. R., 80 Calc., 689. 

(1)£(1911) L L. R., 39 Calc., 232. 
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at the instance of either party. I rely on the reasoning of I. L. R., 
33 Mad,, 312, and on tho reasoning of the learned single Judge of 
this Court. ... 

Richards, C. J., and Muhammad Rafiq, J. By our order, 
dated the 9th of July, 1915, we referred an issue to the court 
below. The finding on this issue has now been returned. We 
think it desirable very shortly to refer to the nature of the suit. 
The’plaintiff is the daughter-in-law of the defendant. The suit is 
a suit to recover possession of a house. The house admittedly 
belonged at one time to the -defendant.. Tho house was under 
attachment in execution of a decree against the defendant. Before 
the sale a deed of transfer was executed by the defendant in 
favour of the plaintiff. She was his daughter-in-law, and her 
husband (the son of the defendant) was then alive. It was alleged 
on behalf of the plaintiff that she paid the purchase money of the 
house and became tho purchaser. It was alloged on behalf of the 
defendant that the whole transaction was fictitious and that no 
consideration of any kind ever passed. As the result of the 
finding of tho court below on t he issue we referred, it is now 
established that the money was really paid by tho father of the 
plaintiff at the time of the attachment and was duly received by 
the defendant. There can bo no doubt (whether the money 
actually belonged to the plaintiff or belonged to her father) 
that the purchase was intended for her benefit. The question 
is whether under these circumstances the plaintiff was entitled 
to recover possession of the property, it being borne in 
mind that at the date of the deed of transfer she was under age. 

It is contended on behalf of the defendant that the contract for 

% 

sale of the house was absolutely null and void, and the decision 
of their Lordships of the Privy Council in the case of Mohori 
Bibee v. Dharmodas Ohose (1) and also the case of Navalcotti 
Narayana Ghetty v. Logglinga Chetty (2) are relied upon. On 
the other side the case of Ulfat Rai v. Gauri Shankar (3) and 
also the case of Raghunath Babbit v. Haji Sheikh Muhammad 
Baksh (4) are relied upon. Seotion 5 of the Transfer of Property 
Act defines “ transfer of property ” as an act by which a living 
(1) (1902) I. L. E„ 80 Oalo., 639. (3) (1911) I. L. R., 83 AIL, 657. 

(2) (1909) I. L. R„ 33 Mad., 312. (4) (1915) 18 Oudh Oases, 115. - 
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person conveys property to one or more other living persons, or 
to himself and one or more living persons. Section 6, clause ( h ), 
of the same Act sets forth the class of transfers of property which 
cannot be made. It does not state that a transfer cannot be made 
• to a minor. Section 7 pro videsiihat every person competent to 
contract and entitled to transferable property is competent to trans- 
fer such property. Nowhere in the Act is it provided that a minor 
is incapable of being a transferee of property, and as a matter of 
practice, we are well aware that transfers of immovable property 
are every day made to minors. Section 127 by necessary implica- 
tion shows that a person who is not competent to contract may be 
the-donee of immovable property, and that even in the case of 
property burdened with an obligation if after he has become 
competent to contract and aware of the obligation he retains the 
property he becomes bound. It seems to us that the argument on 
behalf of the defendant amounts to this that the present suit to 
recover possession of the house must be regarded in exactly the 
same way as if the plaintiff was bringing a suit for specific 
performance of a contract. In our opinion it ought not to be so 
regarded. It could hardly be said, if it was shown beyond all 
doubt that the father of the plaintifi entered into a contract for 
the sale of this property and instead- of taking the conveyance 
himself had directed the vendor to execute the conveyance in 
favour of his daughter, that she would not be entitled to recover 
possession. This in all probability was exactly what happened 
in the present case, but even if we assume on behalf of the 
defendant that it was the girl herself who entered into the contract 
and that it was her money which was paid to the defendant, it can 
make no difference. As soon as the defendant received the 
purchase money and executed the conveyance the plaintiff became 
entitled to the possession of the property. Very different consi- 
- derations would arise if after having agreed to sell the property 
the defendant before receiving the price had refused to execute a 
conveyance and the plaintiff was driven to a suit for specific 
performance. In such case the plaintiff would have to set up the 
contract. In our opinion the decision of the court below and 
also of the learned Judge of this Court were not correct. We 

accordingly allow the appeal, set aside both the decrees of the 
* * 
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courts below as also tho decree of the learned Judge of this Court 
and decree the plaintiff’s claim with costs in all courts. 

Appeal decreed. 


JJoforo Sir Henry Richards, Knight, Chief Justice, and Justice Sir Pramada ' 

Charan Bancrji. 

liAR PRASAD (Oisjkotob) V . MUKAND LAL (Appmoaut).* 

Aol (‘Local) No. Ill oj 1901 (United Provinces Land Revenue Act), section 111 
(1) (b)— Partition — Non-applicant required to file suit in civil court— Non- 
compliance with order — Appeal. 

A Oollootor trying a partition oaso mado nn order undor section 111 (1) (5) 
of tho United Proviuous Land Rovenuo Act, 1901, against tho non-npplioant. Ho 
failed to comply with this ordor, blit alleged that in a civil suit botwcon tho 
parties to tho partition oaso it had boon dcoidod in respeot of certain non- 
rovonuo-paying proporty that both sidos woro members of a joint Hindu family. 
Tho Oolleotor, liowovoi, overruled his objeotion, finding that tho ruling did 
not apply to revenue-paying proporty. 

Hold that nonppoil lay to tho District Judgo from this ordor. 

The facts of this case were as follows : — 



One Mukaud Lai presented an application in tho Revenue Court 
against Har Prasad alleging that he was entitled to ftliB of the 
recorded property and claiming partition. Har Prasad hied an 
objection that Mukaud Lai’s share was only one-half and the 
other half belonged to him. This matter having come before the 
Collector he made an order under section 111 of the Land Revenue 
Act requiring Har Prasad to bring a suit in the Civil Court 
within three inouihs to determine the question. Har Prasad never 
brought auy such suit. He alleges, however, that there was 
pending in the Civil Court a suit for partition brought by 
Mukand Lai iu respect of non-re venue-paying property, and that 
it was decided in that suit that that they constituted a joint Hindu 
family and were therefore ou partition entitled to all the joint 
property half and half. After the expiry of three months, when- 
the case again came before the Collector it was found that Har 
Prasad had not complied with the order. He tried to make out 
that the finding of the Civil Court had settled the question. The 
Collector made an order in which he stated that the Civil Court’s 
decision had nothing to do with the revenue-paying property. 
The Oolleotor accordingly overruled the objection which had been 

/* First Appeal No. 112 of 1915, from an order of F. S. Tabor, Distriot . 

Jiidge of Saharanpur, dated the 15th of May, 1915, 
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filed by Har Prasad. Against this order Har Prasad filed an 
appeal in the District Judge’s Court. The District Judge held 
that no appeal lay to him and returned the memorandum of appeal 
for presentation to the proper court. 

Har Prasad thereupon appealed to the High Court. 

Hr. Nihal Ghand, for the appellant. 

Dr. $ urendra Nath Sen, for the respondent. 

Richards, C. J., and Banerji, J. : — This appeal arises under the 
following circumstances. Mukand Lai presented an application 
in the Revenue Court against Har Prasad alleging • that he was 
entitled to fths of the recorded property and claiming partition. 
Har Prasad filed an objection that Mukand Lai's share was only 
one-half and the other half belonged to him. This matter having 
come before the Collector lie made an ordei; under section 111 of 
the Land Revenue Act requiring Har Prasad to bring a suit in 
the Civil Court within three months to determine the question. 
Har Prasad never brought any such suit. He alleges, however, 
that there was pending in the Civil Court a suit for partition 
brought by Mukand Lai in respect of non-revenue-paying property, 
and that it was decided in that suit that they constituted a joint 
Hindu family and were therefore on partition entitled to all the 
joint property half and half. After the expiry of three months, 
when the case again came before the Collector it was found that 
Har Prasad had not complied with the order. He tried to make 
out that the finding of the Civil Court had settled the question. 
The Collector made an order in which he stated that the Civil 
Court’s decision had nothing to do with the revenue-paying 
property. The Collector accordingly overruled the objection 
which had' been filed by Har Prasad. Against this order Har 
Prasad filed an appeal in the District Judge’s court. The Dis- 
trict Judge held that no appeal lay to* him and returned the 
memorandum of appeal for presentation to the proper court. 
Section 111 of the Revenue Act provides that when an objection 
is made by a recorded co-sharer involving a question of proprietary 
title one of three courses is open to the Collector : he may either 
decline to grant the application until the question be settled by 
a competent court, or he may require any party to the case to 
institute a suit in the Civil Court within three months to settle 
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the question oc he may proceed to inquire into the merits of the 
objection himself. Clauso (3) provides that if this last mentioned 
course is adopted the Collector is to follow the procedure laid 
down in the Code of Civil Procedure for the trial of original 
suits, and in that case an appeal lies to the District Judge . (sec- 
tion 112). It is clear that no appeal lies to the District Judge 
when the Collector makes an order under clauses (a) and (b) of 
section 111 (1). Clause (2) provides that if the Collector requires 
a party to bring a suit within three months and he fails to comply 
with the requisition, the Collector must decide the question against 
him. It is contended oa behalf of the appellant that he substan- 
tially complied with the order of the Collector directing him to 
institute a suit. Wo find that all he did was to put in a defence 
to the effect that the family was a joint family and that the suit 
should bo dismissed on the ground that all the family property 
had not been included in the suit. It is stated (probably correctly) 
that the result of this defence was that Mukaud Lai’s suit for 
partition in the Civil Court was dismissed. In our opinion what 
Har Prasad did was iu no way a compliance with the order of the 
Collector directing Har Prasad to institute a suit in the Civil 
Court within throe months. Even if we assume that Har Prasad 
substantially complied with the order of the Collector and that 
the latter should have decided in favour of Har Prasad, the section 
does not provide for an appeal in such case to the District Judge. 
We think the court below was right. We accordingly dismiss 
the appeal with costs. 

Appeal dismissed. > 


Beforo Justice Sir Pramnda Gharan Banerfi, and Mr. Justice Tudball. 
KHETRl (Defendant) v. MDMTAZ BEG-AM (Plaintiff) and INAM ALI 

KHAN (Defendant).* 

Civil Procedure Code (L$Q8J, order XXI, rule 03 — Execution of decree — Suit for 
declaration that property isrwt liable to attachment and salo — Valuation of 
suit. 

Hold that in a suit for a doolaration that property is not liable to attnoh- 
mont and salo in oxocution of a decree, whore the yuluo of tho proporty is in 
excess of the amount olaimedin oxocution of tho decree, tho proper valuation 
of tho suit for tho purpose of jurisdiction is, not tho valuo of the property, but 

* First Appeal No. 353 oi rj 13, from u decree of Shokhar Nath Banerji, 
Subordinate Judge of Agra, dated theiatof August, 1913, 
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the amount for wliiol) the decree mny ho executed. Dicarkci Das v. Kavicshat 
Prasad (i) and Dhan Devi v. Zamurrad Dctjam (2) follovred. Thul Kumaii v, 
GhaKshyam Misra (3) referred to. 

. The facts of this case were as follows : — 

The first defendant, who is the appellant here, holds a decree 
against the second defendant, the husband of the plaintiff respond- 
ent. In execution of that decree he caused the property in suit 
to be attached as the property of his judgement-debtor.. An objec- 
tion was preferred by the plaintiff claiming the property under a 
sale deed alleged to have been executed in her favour on the 22nd 
of May, 1912. Her objection having been overruled she brought 
the present suit on the 4th of January, 1913, and ashed for a 
declaration that the property in suit “ was not liable to attach- 
ment and sale in satisfaction of the amount due to defendant No. 
1,” and she also prayed that her right to the property be declared. 
She alleged the date~of the cause of’nction to be the 4th of Jan- 
uary, 1913. No doubt she made her husband a party to the suit, 
but she asked for no relief against him and did not allege any 
cause of action which would entitle her to sue him. Apparently 
her husband was only made a formal defendant to the suit. The 
lower court decreed her claim and the decree-holder, the defend- 
ant No. 1, has preferred this appeal. 

Pandit SInam Krishna Bar and Babu Narain Prasad 
Ashthana, for the appellant. 

The Hon’ble Dr. Tej Bahadur Sapru, Mr. Ihn Ahmad and 
Babu Qirdhari Lql Agarwala, for the respondents. 

BaneRTI and Tudball, JJ. : — The first question which arises 
in this appeal is whether the appeal lies to this Court. For the 
decision of that question we have to determine what was the value 
of the subject matter of the suit in the court below. If the 
amount of that value was below Rs. 5,000, the appeal would not 
• lie to this Court but lay to the court of the District Judge. The 
suit was brought under the following circumstances. The first 
defendant, who is the appellant 'here, holds a decree against the 
second defendant, the husband of the plaintiff respondent. In 
execution of that decree he caused the property in suit to be 
attached as the property of his judgement-debtor. An objection 

(1) (1894) I. L. R., 17 All., 69. (2) (1905) I. It. R., 27 All., 440. 

(3) (1907) I. L. R., 35 Calo., 202. 


1915 


Kjietba. 

u. 

Mumtaz 

Begam. 


r 



THE INDIAN DAW REPORTS, 


191G 


Kitutra 

v. 

Mumtaz 
B ra am. 


74 


[vol. xxxvni. 


was preferred by tho plaintiff claiming the property under*a sale 
deed alleged to have been executed in her favour on the 22nd of 
May, 1012. Her objection having been overruled, she brought 
the present suit on the 4th of January, 1013, and asked for a 
declaration that the property in suit “ was not liable to attach- 
ment and sale in satisfaction of tho amount due to defendant No. 
1,” and she also prayed that her right to the property be declared. 
She alleged tho date of the cause of action to bo the 4th of January, 
1013. No doubt she made her husband a party to the suit, but 
she asked for no relief against him and did not allege any cause 
of action which would entitle hor to suo him. Apparently her 
husband was only made a formal defendant to the suit. The 
lower court decreed her claim and the decree-holder, the defendant 
No. 1, has preferred this appeal. No doubt in the plaint the value 
of the subject matter for purposes of jurisdiction is stated to be 
Its. 25,000, but this in our opinion was clearly erroneous. As we 
have already said, the plaintiff claims no relief againsther husband 
and she does not allege any cause of action ns against him. All 
that she asks for is that it be declared that the amount of the 
decree held by tho first defendant ought not to] bo realized from 
her property, that is, from so much of it the value of which would 
be equivalent to tho amount of the decree. It is admitted in tin’s 
case that the amount of the decree is aboub Rs. 2,000, It is 
therefore clear that the object of the suit is to relieve the property 
from a burden to the amount of Rs. 2,000 which the decree-holder, 
defendant No. 1, is seeking to impose on it by attaching the 
property. The whole of the property is not in dispute, and under 
the attachment and the sale which might take place in pursuance 
of it, the whole property cannot be sold, but only so much of it 
as will be sufficient for the realization of the amount of the 
decree. Therefore, the value of the subject matter of the suit is 
the amount of the decree and not the amount of the actual value 
of the property or the value for which the plaintiff alleges that 
she purchased it. The point was decided by this Court in the case 
of Dwarlca Das v. Kameshar Prasad (1), and the same view 
was adopted in Dhan Devi v. Zamurrad Beg am (2). The 
matter was considered by their Lordships of the Privy Council 
(1) (1894) I. L. R., 17 All., CD. (2) (1906) L L. R„ 27 All., 440. 
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in the recent case of Phul Kwmari v. Ghansliyam Misra (1). 
The exact point which is now before us was not in issue before 
their Lordships, but there are observations in the judgement which 
clearly support the view taken by this Court. Their Lordships 
say, “ the value of the action must mean the_value to the plaintiff. 
But the value of the property might quite well be Rs. 1,000 while 
the execution debt was Rs. 10,000. It is only if the execution debt is 
less than the value of the property that its amount affects the value 
of the suit.” _ In the case before us the amount of the decree is 
below Rs. 5,000 and much below the actual value of the property. 
Therefore, according to the view expressed by their Lordships, the 
value of the suit should be regarded as the amount of the decree. 
That amount being less than Rs. 5,000, an appeal from the decree 
of the court below lay to the District Judge andPnob to this Court. 
We accordingly direct that the memorandum of appeal be returned 
to the appellant for presentation to the proper court. Under the 
circumstances we make no order as to the costs of this appeal. 

Memorandum of appeal' returned. 


Before Sir Henry Richards , Knight, Chief Justice, and Mr. Justice Muhammad 

Rafiq. 

" SITAL PRASAD (Defendant) v. LAL BAHADUR (Plaintiff) and GOB1ND 

PRASAD (Defendant ). 0 

Civil Procedure Code fl908 ), order XXIII, rxile 3— Compromise— Petition of 
compromise filed in subsequent suit— Registration — Act No. XVI of 1908 
( Indian Registration Act), section 17. 

In a suit for a declaration of title to certain immovable property tbe plain- 
tiff applied to tlio Court stating that the suit had been compromised and 
asking that a decree might ho made ^under order XXIII, rule 8, of the Code of 
Civil Procedure. ! 

In support of thiB application he filed a copy of a petition which had boon 
presented shortly before by both parties to the Revenue Court in proceedings 
for mutation of nameBin respect of the same property as was in the dispute in 
the Civil Court, and .whioh set forth that the matter before the Revenue Court 
had been compromised in the manner therein stated. The petition had been 
accepted and acted upon by the Revenue Court. 

Held that the petition was evidence in the Civil Court that the matter 
. in dispute between the parties had been adjusted out of Court, and that it 
did not require to be registered. . 

0 Hirst Appeal No. 91 of 1914, from-a deoree of.Murari Lai, Subordinate 
Judge of Cawnpore, dated the 20th of December, 1913. 

(1) (1907) I. L. R., 35 Calo., 202. 
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The facts of this case were as follows : — > 

One Musammat Raj Rani Eunwar died on the 19th of March, 
1913, possessed as a Hindu widow of zamindafi properties. Lai 
Bahadur, plaintiff, and Sital. Prasad, . defendant, were- rival 
claimants to the estate, and each of them applied to the Revenue 
Court for mutation! in his own favour. While mutation proceed- 
ings were going on, the plaintiff instituted the present suit for a 
declaration that he and his brother being the nearest reversioners 
were entitled to the whole estate. Sital Prasad 1 resisted the suit 
and claimed to be the nearest reversioner on the ground 
that he was a sapinda of the last male owner. On the 23rd of 
October, 1915, the parties jointly presented -a petition to the 
Revenue Court stating that the disputes between them had been' 
compromised in this way that “ we, Lai Bahadur and Gobind Prasad 
objectors (in the mutation court) have agreed to recognize that 
Lala Sital Prasad, applicant (for mutation) has a right in § 
of the property in dispute as a sapinda of the deceased persons 
0 . . and I, Sital Prasad, have agreed to recognize that Lai 

Bahadur and Gobind Prasad objectors aforesaid have a right in 
the property in dispute to the extent of £ share,” and praying that 
mutation might be made accordingly. After noting other terms 
of the compromise, the petition went on to state that " I, Sital 
Prasad applicant, and we, Lai Bahadur and Gobind Prasad, will 
always and at all times abide by the terms of the compromise 
in every Revenue or Civil Court and in the Court of Wards, etc. 
In case of violation of the said terms, which, God forbid, may be 
.committed at any time by any one of the parties, the other party 
will havepower to compel the said party to abide by the said 
terms, by bringing a suit in court or by any other proper means.” 
The petition having been attested in court, mutation was ordered 
“ in accordance with the compromise entered into” by the parties. 
Subsequently when the suit came on for hearing in the Civil 
Court, the plaintiff made an application stating that the suit had 
been settled by the parties out of court, and prayed that it may 
be decreed in the terms of the compromise, and he filed a certified 
copy of the above-mentioned petition in support of his allegations. 
The defendant admitted that he had made the compromise, but 
alleged undue influence. Besides the petition in the Revenue 
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court, no oral evidence was given in support of the compromise. 
The lower court held that the petition in the Revenue. Court was 
admissible in evidence an'd did not' require registration, and 
having negatived the plea of undue influence, it passed a decree 
in terms of the compromise. The defendant appealed to the- High 
Court. • f 

Mr. M. L. Agarwala, (with him Munshi Benode Behari), for 
the appellant : — * ’• 

The petition filed in the Revenue court was,* for want of 
registration, inadmissible in evidence. It was an instrument which 
purported to declare a right,' title or interest to or in immovable 
property, and was as such a document of which, under section 17 of 
Indian Registration Act, registration was compulsory. The fact 
that the Revenue Court ordered mutation in accordance with -the 
terms of the compromise did not render its registration unnecessary. 
The principle -why orders and decrees of court did not require 
registration was because they operated as res judicata Pranal 
Anni v.Lakshmi Anni (1). Orders in mutation proceedings did 
not and could not affect questions relating to title. There was con- 
flict of authority upon this point in this Court. Cases in favour of 
the appellant’s contention are Sadar-ud-din Ahmad v. : Ghajju 
(.2) ; Rustam Ali Khan v. Musammat Gaura (3) ; Bharosa v. 
Silchdar (4) ; /Deo Ghand v. Pearay (5). He also referred to 
Raghubans Mani Singh v. Mahabir Singh (6) ; Kokla v. Piari 
Lai (7) 5 Baya Shankar v. Hub Lai (8). 

Pandit Kailas Hath Katju (with The Hon’bfe Dr. Tej Baha- 
dur Sapru), for the respondents : — 

The court hadmade the decree under appeal under order XXIII,' 
rule 3, of the Code of Civil Procedure. The plaintiff’s case was that 
the suit had been adjusted out of court by a lawful agreement or, 
compromise. The agreement alleged to have been arrived at bet- 
ween the parties was a settlement of doubtful rights in the nature 
of a family arrangement. , It was passed on the assumption that 
there was “ an antecedent title of some kind in the parties ” and the 

(1) (1899) I. L. R., 22 Mad.,' 508. (5) (1914) 12 A. L. J., 1133; 

(2) (1908) I. L. R;, 31 All., 13. (6) (1905) I. L. R.,28 All., ,78. . ; 

(3) (1911) I. L. R.. 33 All., 728. (7) (1913) I. L. R., 35 All.,- 502. . 

( 4) (1914) 12 A. L. J., 998, (8) (1915) I. L.R., 37 All., 105, 
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agreement acknowledged and defined what that title was} 
Khunni Lai v. Gobind Krishna Karain (1). Such an agree- 
ment was neither a sale nor a gift nor an exchange, and 
therefore need not bo in writing, and so long as it remained 
moroly oral, it would not attract the provisions of section 
17 of the Registration Act, •which applied only to instru- 
ments. Tho petition presented by the parties in the Revenue 
Court was not itself tho compromise, (though oven as such it 
would bo admissible in ovidencc), but only a piece of evidence of 
the; terms of tho pre-arranged oral compromise between the parties 
to adjust tho civil suit. The parties thereby only intended to 
inform tho Rovenuo Court of the terms of their agreement; 
Kur Ali v. Tmaman (2). Moreover, tho defendant did not deny 
tho factum of tho agreement, ho wanted to avoid it by the plea 
of undue influence which had been negatived. The amended 
language of order XXIII, rule 3, of tho Code of Civil Procedure 
made it quite clear that if one of the parties pleaded at the 
hearing a previous amicable adjustment of the suit out of court, 
tho court was bound to ‘inquire into the matter, and if satisfied 
that tho suit had been adjusted by a lawful agreement, to pass a 
decree in the torras of the agreement. 

Mr. M. L Agarwala, in reply. 

Tho petition in the Rovenuo Court was the final form of the 
so-called oral compromise, and under section 91 of the Evidence - 
Act, no other evidence of its terms was admissible. It was in 
reality itself the compromise, and as it declared rights of the 
parties in immovable property it could not bo looked at for want 
of registration. 

Richards, C. J., and Muhammad Rafiq, J.; — Tins appeal arises 
out of a suit in which one Lain Lai Bahadur claimed a declaration 
of his title to certain property which originally belonged to three 
brothers, Raja Lai, Ambika Prasad and Munna Lai. f£Jie plaintiff's 
claim was that ho was tho daughter’s son of one Bhawani Sahai, 
the paternal grand-father of the three persons we have named. 

It appears that while this suit was pending there was also pend- 
ing in the Revenue Court proceedings for mutation of names. 
The application for mutation and tho opposition thereto were 

(1) {1911) I. L, R., 33 All., 35G (367). (2) Weekly Notes, 1884, p. 40. 
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based on exactly the same .considerations as in the civil suit. On 
-the 23rd of October, 1913, a petition' -was presented in the 
revenue matter signed by Lai Bahadur (plaintiff) and Sital Prasad 
(the contending defendant). This petition set forth that the re- 
venue matter had been compromised in the manner set forth in the 
petition. The petition goes on to say that Lai Bahadur and Gobind 
Prasad had agreed to recognize that Sital Prasad had a right to 
three-fourths of the property in dispute as sapinda to Raja Lai and 
MunnaLal. The Revenue Court acted on the petition and made 
.entries accordingly. On the 21st of November, 1918, the plaintiff 
presented a petition to -the learned Judge before whom the pre-. 
sent suit was pending, stating that the suit had been compro- 
mised and asking that a decree should be made under order 
XXIII, rule 3, of the Oode of Civil Procedure. He brought on 
to the file the petition of the 23rd of October, 1913, to which we 
have referred above. The defendant did not deny that he had 
joined in the petition, but said that he had done so as the 
result of fraud and undue influence. The court below held that 
there was no fraud or undue influence and made a decree in the 
terms of the alleged adjustment. 

In the present appeal it is urged that the petition not" being 
registered was inadmissible having regard to the provisions of sec- 
tion 17 of the Registration Act, XYI of 1908. The respondent 
contends that the petition to ' the Revenue Court was not a docu- 
ment that required registration and that it was admissible to 
prove that an adjustment of the civil suit had been made by the 
parties out of court and that, in the absence of fraud, it 
demonstrated that there had had been an adjustment. From time 
to time the admissibility of such petitions as evidence . in 
subsequent proceedings in the Civil Courts has been raised, and 
there is . undoubtedly some conflict of authority. Section 17 of 
the Registration Act, clause (6), provides that “ non-testamentary 
instruments which purport or operate bo create, declare,' assign, 
limit or extinguish any right, title or interest of the value of 
Rs. 100 and upwards to or in immovable property, must be 
registered. It has been argued that these petitions are instru- 
ments requiring registration within the meaning of" the section. 
In most, if not in all, of the cases heretofore decided in which the 
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question has arisen the petition was presented to the Revenue 
Court long 1 boforo tho Civil Court proceedings were instituted. 
It may perhaps fairly bo said that in some of these cases, the 
party producing tho petition of compromise was attempting to use 
it for the purpose of showing that some right iu immovable pro- 
perty had either boon “ created, declared, assigned, limited or 
extinguished.” If, in the present case, the respondent was 
seeking to use the petition to show that a right in immovable 
property had been " created, declared, assigned, limited or 
extinguished," it might have boon urged with great forco that 
if tho document “purported or operated” to do any one or 
more of these things, it was inadmissible for waut of registration 
and that if it did not so “ purport or operate " it was inadmissible 
f as irrelevant. In tho present oaso wo think that the petition 
of tho 23rd of October,' 1913, was produced in the court below 
, merely for the purposo of showing that tins very suit had been 
adjusted by the parties out of court. This is clearly shown by the 
petition which thoplninliff filed in the Civil Court setting forth, 
that there had been an adjustment. The petition of the 23rd of 
October does not on tho faco of it purport to “ oreate, declare, 
assign, limit or extinguish any right.’’ It was merely a request 
to the Revenue Court to effect mutation of names in accordance 
with an agreement come to between tho parties. The petition 
does no\) on tho faco of it oven purport to be the agreement 
between tho parties. It is simply a “ petition ” addressed to the 
Court, Order XXIII, rule 3, provides that whore it is proved 
to the satisfaction of the court that a suit has been adjusted 
wholly or in part by any lawful agreement or compromise, the 
court shall order such compromise to be recorded and shall pass a 
decree iu accordance therewith so far as it rolates to tho suit. 
Prior to tho passing of tho pvesont Code it had been the practice 
of this Court not to aet under the corresponding section 375 ol 
tho old 'Code, unless tho parties were actually agreed that an 
adjustment had been made when tho court was asked to act. The 
other High Courts, on the contrary, had taken the view that it 
was open to one of tho parties to prove the adjustment even 
when the other party denied it. The words of tho present order 
seem to indicate that'the Legislature has thought well to adopt the 
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practice prevailin g in tlie other courts . and that the court must 
now inquire whether or not there has been an adjustment out of 
court. There was nothing to prevent the parties to the present 
suit coming to an oral agreement of adjustment. The only trans- 
actions relating to immovable property which require to be made 
in writing are those specified in the Transfer of Property Act. If 
the parties had presented to the Civil Court a petition in the 
same terms as that presented to the Revenue Court the Civil 
.Court would undoubtedly have received it and acted upon it. We 
do not think that anyone could have contended that such a petition 
required registration. Suppose that both parties had signed such 
a petition and that on the strength of it the respondent had asked 
the court to act under order XXIII, rule 3 : suppose further that 
the applicant had opposed the court so acting on the ground that 
he had been induced to sign the petition by fraud ; and that the 
court had found that there was no fraud ; we think it clear that 
the court would have been bound to make a decree in terms 
of the adjustment and that the applicant could not have success- 
fully contended that the signed petition was inadmissible for want 
of registration. We think that the petition (which both parties 
' signed) to the Revenue Court was in the circumstances of the case 
admissible as evidence that the present suit had been adjusted out of 
court. The significance to be attached to the evidence is of course 
another matter., In the present case when we consider that the 
mutation proceedings and the Civil Court suit were going on 
simultaneously and that it was exactly the same dispute, it is 
clear that the present suit was adjusted. It is quite clear that 
the petition in the revenue matter was made in pursuance of the 
agreement to adjust the dispute pending between parties. In the 
natural course of events if Sital Prasad had kept good faith, he 
would have joined ina petition to the Civil Judge couched in 
exactly the same terms as the petition he had joined in to the 
Revenue Court. We think that the court below was justified in 
coming to the conclusion that; the parties had adjusted the . suit 
out of. court, and that being so, it' was the duty, of the learned 
Judge to make the decree in terms of that adjustment. We 
Bee no reason to differ from the view taken by the court 
below on the question of undue influence and fraud, nor wa;s 
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it seriously urged that We should do so. We dismiss the appeal 
with costs. 

Appeal dismissed. 

Before Sir Henry ffiehartls, Knight, (Jimf Justice, owl Mr. Justice Muhammad 

Jiafiq, 

RAM SARUP a:-'d oriinns (D^rntiDASTB) v. JASWANT RAI xm> ormna 

(PliAlKTllTfi).* 

Act No. IX of 1909 (Indian Limitation Art), section 12; schedule I, 
article 179 — Limitation — Application for leave, to appeal to His 
Majesty in Council— Kzetusvm of time requisite for obtaining a - 
copy of (hr decree. 

Held lint soot ion 12 of tbo Intlinn Limitr.tion Act, 1009, applies to 
applications lor Kayo (o appeal to Ilia Majesty in Council, The appellant is 
therefore ontitl-u to exclude th" <1 iv tijnn which thoijuclgomont complained of 
was pronounced end tho tirnj requisite for obtaining n copy of the docrco from 
tho period of limitation prescribed. 

This was an application for leave to appeal to His Majesty in 
Council against a decree of tho High Court. A preliminary objection 
was taken that tho application was beyond time, which resolved 
itself into the questiou whether the applicant was entitled to 
exclude from the period of limitation the time requisite for 
obtaining a copy of the decree from which the applicant sought 
leave to appeal. 

Munshi Gnlzari Lai and Pandit Kailas Nath Katju, for the 
appellants. 

Munshi Benodc Behari, for the respondents. - 

Richards, C. J., and Muhammad Rafiq, J. This is an appli- 
cation for leave to appeal to His Majesty in Council.- A point has 
been taken on behalf of the respondent that the application was not 
presented within time. Article 179 of the Limitation Act prescribes 
a period of limitation of six months from the date of the decree. 
Section 12, clause 2, of the Limitation Act now in force provides 
that in computing the period of limitation prescribed for an 
application “ for leave to appeal” the day on which the judgement 
complained of was pronouneedaud the time requisite for obtaining 
a copy of the decree shall be excluded. It is admitted that if 
this provision applies to an application for leave to appeal to 
His Majesty in Council the application is within time. Prior to 
the passing of the present Limitation Act, appeals to His Majesty 

# Privy Oounoil Appeal No. 19 ol 1915, 
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had to be brought within six months from the date of the decree 
and the applicant was nob at liberty to exclude any time for the 
purpose of obtaining a copy of the decree. Under the old Act 
this time was only allowed to applications for leave to appeal as 
a pauper ; but the clause of the section, as it now stands, is 
general and. appears to apply to all applications for leave to 
appeal. It is highly probable that the words “ leave to appeal as 
pauper ” were omitted so as to include applications for leave to. 
appeal in insolvency matters. Bat in construing the section we 
must deal with the section as it now stands. On the plain words 
of the section an applicant for leave to appeal is entitled to 
exclude the period referred to. In our opinion the application is 
within time. 

The value of the subject matter of the suit in the court below 
and of the proposed appeal to His Majesty in Council is upwards 
of Rs. 10,000. This Court did not affirm the decision of the court 
of first instance. - The case accordingly fulfils the requirements of 
section . 110 of the Code of Civil Procedure and we so certify. We 
make no order as to costs. 

Application granted. 
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v. 

Jaswant 

Rai. 


Before Sir Henry Richards, Kniglit, Chief Justice, and Mr. Justice Muhammad Rafig 
HAR NARAIN and another (Dependants) v . BISHAMBHAR NATH 
AND ANOTHER (PLAINTIFFS).* 

Hindu law—Mitahihara — Partition — Share of step-mother. 

Tinder the Hitakshara law a step-mother is entitled, upon partition of 
the joint family property, to share equal to that of a son. Hemangini Dasi 
v. Kedarnath Kundu Chowdhry (1) distinguished Mathura Prasad v. Beoha (2) 


19 15 

November, 22.' 


followed. 


This was a suit for partition of joint family property. The 
family consisted of the plaintiff, his half brother defendant No. 1 
and his mother defendant No. 2. The only question material to 
. this report which was raised in the case was whether the second 
defendant was entitled to a separate share equal to that of the 
sons, or whether she was only entitled to a half share of her own 
son’s share, that is", whether the property ought to be divided into 
three shares, or two. The court passed a decree in favour of the 


• First Appeal No. 283 of 1913, from a decree of Shekhar Nath Baner ji. 
Subordinate Judge of Agra, dated the 21th of June, 1913. 

(1) (1889) I. 'Ii, Jt., 16 Calg,, 758. (2) "Weekly Notes, 1890, p. 124. 
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Nath. 


plaintiff dividing the property in three shares one of which was 
allotted to the mother of the plaintiff. The defendant objected 
to, this part of the decree in appeal. 

Munshi Benode Behari, for the appellants, submitted that the 
second defendant being a step-mother of the first defendant was 
not entitled to a share on partition. It was really giving the 
plaintiff two shares instead of one. The Mitakshara gave a share 
only to the mother ; Mitakshara I, vii, CXXIII A. If a share 
was to be allotted to the mother of the plaintiff it should come 
out of the plaintiff’s share. The Privy Council did that' in 
Hemangini Dasi v. Kedarnath Kundu Ohowdliry (1). 

Pandit Sinara Krishna Bar, for the respondent, argued that 
so far as the Benares School *was concerned the step-mother was 
entitled to a share ; Mathura Prasad v. Deoka (2), The Calcutta 
case was a case under the Bengal law ; see Ghowdhry Thakur 
Prasad Shahi v. Bhagbati Koer (3;. 

He also discussed Damodardas Maneklal y. Httamram 
Maneklal (4) and Damoodur Missery. Senabutty Misrain (5). 

Richards, C. J., and Muhammad Rafiq, J. : — This' appeal is 
connected with First Appeal No. 355 of 1914. It is a suit for 
partition brought by Bishambhar Nath and Musammat Chiraunji 
-against Har Narain and his son Arnba Prasad. Bishambhar Nath 
is the brother of Hay Narain. Musammat Chiraunji is the mother 
of Bishambhar Nath and step-motber of Har Narain. The only 
point which arises in the appeal is the share to which Musammat 
Chiraunji is entitled upon partition. The defendants contend 
that she is only entitled to a share out of the share allotted, on 
partition, to her son. On the other hand, the plaintiffs contend 
that the property must be divided into three parts, one part 
should be allotted to Bishambhar Nath, one part to Musammat 
Chiraunji and a third part to Har Narain. The court below has 
acceded to the contention of the plaintiffs. The defendants have 
appealed. Reliance was placed on the case of Hemangini Dasi 
v. Kedarnath Kundu Ghowdhry (1). This no doubt would - be 
- an authority in the appellant’s favour if. the present was not a case 


- (1) (1889) I. L. R., 16 Calc., 758. (3) (1905) 1 0. L. J., 142. 

(2) Weekly Notes, 1890, p. 124. (4) '('l892) I. L R., 17 Bom., 271 


(5) (1882) I. L. R., 8 Calo., 537. - 
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governed by the Benares School of- Law (i.e. Mitakshara), but 
it is quite clear that 'the case cited was one under the Bengal 
School of law, namely, the Dayabhaga. This appears from ( the 
judgement in the case of Ghoiudhry Thalcur Prasad Shahi v. 
Bhagbati Koer (l). 1 On the other hand, there are several author- 
ities in favour of the plaintiff which refer to the Mitakshara 
School of law, see Bamoodur Misser v. Senabutty Misrain (2) ; 
Damodardas Manehlal v. Uttamram Maneklal (3). The same 
point was expressly decided by this Court in the case of Mathura 
Prasad v. Deoha (4). In our opinion the view taken by the court 
below was correct. and should be affirmed. We dismiss the appeal 
with costs. 
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Appeal dismissed. 

1915 ' 

November, 29. 

Before Mr. Justice Tudball -and Mr. Justice Piggott. 

RAM UG-RAH PANDE and others (Plaintiffb) v . ACHRAJ NATH 
PANDE AND OTHERS (DEFENDANTS).* 

Civil Procedure Code (1908), schedule II, clauses 17 and 20 — Award — Appli- 
cation to file an award on reference made out of court — Proceedings in court 
continued — Limitation — Act No. IX of l9o8 ( Indian Limitation Act), sections 
5 andl4s ; schedule I, article 118. 

Ponding proceedings for mutation of names the parties concerned referred 
to arbitration out of Court the whole question of their title to tho property in ^ 
dispute, and the arbitrator delivered his award. The mutation proceedings 
were nevertheless continued. More than sis months after the date of the 
award, some of the parties filed an application in the Civil Court purporting to 
be under clause 17 of the second schedule to tho Code of Civil Procedure, and 
subsequently an amended application under clause 20. 

Held that the application was time-barred. Clause 17 of tho second 
schedule to the Code of Civil Procedure was totally inapplicable, and neither 
section 5 nor seotion 14 of the Indian Limitation Act, 1908, could ho applied 
in favour of the amended application under clause 20. 

The facts of the case sufficiently appear from the judgement 
of the Court and briefly stated, they are as follows : — 

One Prag Dat Pande had five sons. On the death of Prag 
Dat Pande the whole of the property recorded in his name wa s 

* First Appeal No. 99 of 1915, from an order of Muhammad Shafi, Second 
Additional Subordinate Judge of Basti, dated the 2nd of February, 1915, 

(1) (1905) I C. L. J., 142 (143). (3) (1892) I. L .R., 17 Bom,, 271. 

(2) (1882) I. L. R., 8 Calc., 537 (542). (4) Weekly Notes, 1890, p. 124. 
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recorded in the name of one of bis sons, Golcul Nath. Gokul Nath 
died leaving a widow, Musammat Dirka, and a daughter. On 
Gokul Nath’s death the whole of the property recorded in his 
name was recorded in * the name of Kedar Nath. During the 
time of Gokul Nath and Kedar Nath other properties were 
acquired in the names of different members. One of the sons 
of Prag Dat Pande viz., Mukt Nath, died childless. Hans Nath, 
another son, died in 1910, leaving a widow, Musammat Sheopali, 
and live sons, viz.. Ham Ugrah and others. Sheomangal, the 
eldest son of Prag Dat Pande, died on the 30th of July, 1912, 
leaving three sons, viz., Achraj Nath and others, and Kedar Nath 
died on the 31st of July, 1912. Disputes arose in the mutation 
department between the sons of Sheomangal, the sons of Hans 
Nath and Musammat Sonkali, widow of Kedar Nath. On the 
application of Achraj Nath and others, Musammat Sheopali and 
Musammat Dirka were also made parties. An agreement was 
executed between all the parties appointing one Ramesliar 
Dat Man Tiwari as an arbitrator and agreeing to abide by his 
award. The agreement which v r as dated the 18th of November, 
1912, was fikd before the Tuhsildar on the same day, but the 
Tahsildar did not send the case to the arbitrator and fixed 
a date for hearing. Some more mutation cases were pending 
in the court of the Deputy Collector. The parties executed 
another agreement in exactly the same terms on the 2nd of 
December, 1912, and filed it before the pargana officer, who was 
an Assistant Collector of the first class. The Assistant Collector 
sent the agreement to the Tahsildar directing him to forward, 
the same to the arbitrator. The agreement with the records of 
cases was sent to the arbitrator by the Tahsildar. He, however, 
did not fix any time within which to deliver his award. The 
arbitrator wrote an award, dated the 8th of February., 1913, 
which reached the Tahsildar on the 13th of February, 1913. 
In the meantime the Tahsildar had proceeded with the hearing 
of the cases on the -merits ignoring the award. On appeal 
the Collector set aside the order and directed the Assistant 
Collector -to fix a date within which the arbitrator should give 
his award. The agreement was again sent to the arbitrator who 
wrote another award in exactly the same terms on the 28th of 
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May, 1918, and filed it before the Tahsildar. Mutation of names 
was ordered to be effected in accordance with the said award. 
Achraj Nath and others took the matter in third appeal to the 
Board of Revenue, which set aside the orders of the Com- 
missioner, Collector and Assistant Collector and held the award 
to be void on the ground that the Tahsildar had no power 
to refer the -matter to arbitration. Thereupon Ram Ugrah 
■ and others, the sons of Hans Nath, applied to the Subordinate 
Judge of Basti under paragraph 17 of the second schedule 
to the Code of Civil Procedure praying (a) that the agreement 
be filed in court and the matter might be referred to the 
arbitrator and after the award was filed, a decree may be 
passed in terms of the award, and (b) in t the alternative that 
if for any reason the agreement is not filed the award, dated the 
8th of February, 1913, might be filed in court and a decree 
might be passed in accordance therewith. The Subordinate 
Judge dismissed the application. The applicant appealed to the 
High Court. 

Munshi Jang Bahadur Lai (for Babu Durga Oharan 
Banerji) for the appellants, submitted that, the Board having 
declared the a wand to be waste paper, the parties reverted to 
their original position, and the agreement being a general 
agreement and not for the purposes of the mutation cases, the 
court below was wrong in not ordering it to be filed. The 
award was a valid award, but as it followed an illegal reference 
therefore it was illegal. He relied on Mathura Prasad v. 
Ganga Ram (1). 

Dr. Surendra Nath Sen (with him Pandit Lakshmi Narain 
Tiwari), for the respondents, submitted that the agreement was a 
valid agreement and it was followed by a valid award. The agree- 
ment had now lost its force, and the matter had now passed that 
stage. He further submitted that the prayer as to the filing of 
the award was barred by six months limitation under article 178 
of the Limitation Act. Time could not be extended. Section 
5 of the Limitation Act could not apply as it had not been made 
applicable by any enactment, to the provisions of the Code of 
Civil Procedure relating to arbitration, and section 14 of the 

(1) (1909) 7 A. L. J., 69. 
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Limitation Act; did not apply because the Assistant Collecto: 
was an executive officer and not a Civil Court within. th< 
meaning of section 14 of the Limitation Act. He relied on Mu 
hammad Subhannllah v. The Secretary of State for Indie 
in Council (1). 

Mnnshi Jang Bahadur Lai, was heard in reply. 

Todbald and Piggott, JJ. : — This is an appeal arising out 
of an application made in tho court below which was primarilj 
based on clause 17 of the second schedule of the Code of Civil 
Procedure. While the matter was pending an application for 
amendment was made and an alternative relief was asked for 
under clause 20 of the same schedule. The lower court has 
refused both the reliefs. The first relief, which was claimed 
under clause .17, it rejected on the ground that an award had been 
made b3 r the arbitrator on the basis of the agreement between 
the parties and that clause 17 could- mot apply, the matter 
having attained a stage beyond that contemplated by that clause. 
With regard to the relief claimed under clause 20, it rejected it 
on the ground that the application was barred by time under 
article 178 of tho first seherlulo to the Limitation Act. The 
applicants have ‘come here on appeal. The parties are the des- 
cendants of one Prag Dat Pande. The latter had five sons, one of 
whom died childless. All the others have now died. Sheoman- 
gal has left three sons who arO parties to the present dispute, 
Hansraj has left five sons and a' widow who are also parties to 
the present dispute. Kedar Nath left a widow Musammat 
Sonkali and three daughters; of these the former alone is a 
party to the dispute. Gokul Nath has left a widow Musammat 
Dirka and three daughters and the former only is a party to this 
dispute. It appears that the family was possessed of shares 
in a -number of villages lying in the two tahsils of 
Basti and Khalilab'ad i'n the Basti district. Some of the 
villages stood in llie names of some of the members, 
and others stood in .the names of other members. After the 
death of Kedar Notoh a dispute arose amongst the various 
branches as to the^r -.title. One branch alleged separation, the. 
other branch ajieged that the family still remained joint. 1 Ah 
. * '’ 4 f (1) Weekly Notes,- 1904, p. S4. 
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application .for mutation of names was made in regard to each 
village. In the case of the Basti villages ; the_ applications were 
made in the regular way to the Tahsildar Assistant Colloctor. 
In the case of the Khalilabad villages the application appears to 
have been made in the court of the Assistant Collector who was in 
charge of the pargana,. In the Basti cases the 18th of Novem- 
ber, 1912, was fixed by the Tahsildar. In the Khalilabad cases 
the 2nd of December was fixed by the Pargana Officer. On the 
18th of November, the parties executed an agreement to refer 
their dispute as to the title to the land to the arbitration of one 
Rameshwar Dat Man Tiwari, This agreement clearly sets out 
that the parties have a dispute as to their title to the family 
property, that they refer the dispute to the arbitrator, that they 
will abide by his decision, that they will take possession of their 
various shares according to his decision and lhat they will cause 
mutation of names to be made according thereto. Apparently 
the agreement was put before the Tahsildar and was filed on 
the record of the case before him. He adjourned the mutation 
case clearly with a view to enable the parties to settle their 
dispute by means of arbitration. He fixed a date directing them 
to settle that dispute but also laying down that if the disputes 
were not settled by the date so fixed then they were to be pre - 
pared to produce evidence in connection with the mutation case. 
On the 2nd of December, 1912, the date fixed by the Pargana 
Officer in the case before him, a similar agreement, written exactly 
in the same language and hearing the date 2nd of December, 1912, 
was filed before the Pargana Officer of Khalilabad. Under 
orders of the Collector ; the Pargana officer of Khalilabad was 
directed to decide both sets of cases, namely, the Basti and the 
Khalilabad cases. The Pargana Officer of Khalilabad sent all his 
files to the Tahsildar of Basti and told him to send the agreement 
to arbitrate to the arbitrator. This clearly was done, for on the 
13th of February, 1918, the arbibi’ator filed an award bearing dato 
the 8th of February, 1913. It appears that at a subsequent 
stage of the case he was directed to write out another award 
and that he did dra w up an award worded exactly in the same 
language as .the first one simply bearing a different date. One 
of the parties, the respondents to the present appeal,, apparently 
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wos not plonsed with tho decision of the arbitrator. The muta- 
tion cases were fought up to the Board of Revenue which finally 
sent back tho records of tho mutation cases with directions to try 
them dc novo without any reference whatsoever to the arbitra- 
tion proceedings. The present appellants then filed the present 
application, out of which this appeal has arisen, in the Civil 
Court. Primarily, as wo have noted, it was an application under 
clause 17 of the Schedule asking that tho agreement to arbitrate of 
tho 18th of November, 1912, should be filed in court. Subsequently 
an alternative relief was prayed by the subsequent amendment 
asking that the award dated 8th of February, 1913, be filed in 
court and that a decreo be passed based on the same. We 
have heard considerable argument as to whether the Tahsildar 
of Basti or the Pargana Officer of Khalilabad had or had not 
power to refer the matter to the arbitrator. We have not been 
shown any written application by the parties to either of those 
officers' asking them to make the reference to the arbitrator. It 
is quite clear that the agreement of the 18th of November, 1912, 
was an agreement made entirely but of court. It is an agreement 
to refer to the arbitrator the disputed question of title, i.e., a ques- 
tion which the Revenue Court was not competent to decide in the 
cases then pending before it. It was not an agreement to refer 
the mutation case or cases to an arbitrator. It is an agreement 
on which tho arbitrator, if the parties had referred the.matter at 
once to him directly, would have been empowered to take the 
evidence of the parties and to make an award. It seems to us 
immaterial whether or not the Tahsildar or the Pargana Officer 
had not legal power as a Revenue Court to refer tho agreement 
to the arbitrator. It is quite clear that the Tahsildar forwarded 
it to the latter with the full consent of the parties. If, therefore; 
there was any illegal reference under the Revenue Act it does 
not concern this present case. An agreement to arbitrate and a 
valid agreement was made out of court and by the wish of the 
parties it was sent on to the arbitrator by tbe Tahsildar, as 
indeed it might have been forwarded through any private person. 
It is an admitted fact that the arbitrator made an award. It is, 
therefore, quite clear that clause 17 of tbe second schedule of the 
Code of Civil Procedure cannot operate in the circumstances of 


/ 


ALLAHABAD SERIES. 


91 


voi/.xxxviii.] 

the present case. . The facts have gone beyond the stage 19Ig 

Contemplated by that clause. In regard to clause 20 of the ■ 

sohedule, in so far as the application is based thereon, the pand. 
question is whether or not the application is barred by time. 

’ Admittedly article 178 of the first schedule to the Limitation Act Pakdi 
applies and that lays down a period of six months from the date 
of the award. The present application was made more than a 
year- after the date of the award. Primd facie it is therefore 
barred by limitation. ' A certain amount of stress has been laid 
on sections 5 and 14 of the Limitation Act. Section 5 clearly 
cannot apply. If the present proceedings be deemed to be based 
on an application and not to be a “ 8u.it, v section 5 does not 
apply, as that only relates to an appeal or an application for 
review of judgement or for leave to appeal or any other applica- 
tion to which this section may be made applicable by any 
enactment or rule for the time being in force. No enactment or 
rule can be shown which would make this section applicable to an 
application of the present description. On the other hand, if 
the present matter be deemed to be a suit within the meaning 
of section 14, it is equally clear that the present appellants are 
not entitled to exclude the time during which they were prosecu- 
ting the mutation cases in the Revenue Court. The present 
application is an application to have an award filed and a decree 
passed on the basis of that award. The matter in controversy 
in the Revenue Court was not of this description. It was merely 
a mutation matter with a totally different cause of action as its 
basis. The present application^ based upon the fact that there 
was an agreement to arbitrate and an award made upon that 
agreement. The two proceedings cannot be said to be founded 
on the same cause of action. 

There remains the question, which we need not decide, as to 
whether the proceeding in the Revenue Court was a suit within 
the meaning of section 14, although on that point there is a ruling 
in Muhammad SubhanuUah v. The Secretary of State for 
India (1), which is against the present appellants. It is there- 
fore impossible for us either under section 5 or section 14 of the 
Limitation Act to extend the time so as to enable the present 

(1) Weekly NoteB, 1904, p 5 4. 
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application to be treated as made within time.. We note that 
the respondents plead before us in argument that both the 
agreement and the award were primd • facie legal and 
binding, subject to any objection which could, be raised on 
the ground of fraud or misconduct of the arbitrator, etc. The 
court below has found that both the agreement and the award 
were valid and that the present application was barred by time. 
With this we find ourselves in agreement. This result therefore 
is that the appeal fails and is dismissed with costs. 

Appeal dismissed. 


Before Justice Sir Pramada Gharan Saner ji and Mr. Justice Walsh. 

ABID ALI (Plaintiff) v. IMAM ALI and anotheb (Defendants). • 
Mortgage — • Ccntribution — Payment by co-mortgagor— Guardian and minor — 

Tower of do facto guardian to mortgage minor's properly — Muhammadan 

Law. 

Meld that whoro 11 joint mortgagor scok3 contribution upon tho ground that 
ho has pnid tho wholo mortgngo dobt nnd thus relieved tho property of his oo. 
mortgagor from a burden, it is not necessary for him to pload that he did so 
under compulsion. 

Meld also that tho de facto guardian of a minor Muhnmmadnn is competent, 
in caso of necessity nnd for tho benefit of tho minor, to mako n valid mortgago 
of tho minor's properly. 

The facts of this case were as follows : — 

The plaintiff came into court on the allegation that he. and the 
defendants had borrowed Es. 3,000 on the llfch of April, 1908, 
from Dalel Khan and Sikandar Khan, and that he and defendant 
No. 1 andMusammat Shaffat Fatima as mother and .guardian of 
defendant No. 2, who was then a minor, executed on the said date 
a simple mortgage-deed in favour of the said creditors, but as the 
rate of interest stipulated in the mortgage-deed was very high, the 
plaintiff alone paid the amount due on foot of the said mortgage to 
the creditors on tho 1st of July, 1912. The plaintiff having, paid 
the amount brought this suit for contribution against the defen- 
dants. The 'defendant No. 1 pleaded uhsoundness of mind and the 
exercise of undue iufluence over him. The defendant No. 2 con- 
tended that the mortgage-deed had not been . executed by , his 

* Scooncf Appeal No. 1290 of 1914, from a deoree of O. M. Gollett, First 
Additional Judge of Aligarh, dated the 18th of May, 1914, reversing a deoree of 
Sharas-ud-clin Khan, Additional Subordinate Judge of Aligarh, datod the 5th 
Of January, 1913, ’’ 
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mother nor did she receive the consideration thereof, and that she 
was not legally entitled to transfer his property. The court of 
first instance dismissed the suit. On appeal by the plaintiff, the 
lower appellate court found as a fact that the execution of the deed 
and the receipt of consideration by the* executants was proved and 
that defendant No. 1 had failed to substantiate the pleas as to 
unsoundness of mind and the exercise of undue influence. He 
accordingly decreed- the suit for half of the amount claimed as 
against defendant No. 1. As against defendant No. 2 he upheld 
the decree of the court of first instance, relying upon the Privy 
Council ruling in Mata Din v. Ahmad Ali (1) and on the question 
of the necessity for the loan he observed that although it did not 
seem that there was any ground for assuming that the money was 
not taken for necessity, it could not be said that plaintiff had 
clearly proved the existence of necessity. The plaintiff appealed 
and defendant No. 1 filed cross-objections. 

Maulvi Iqbal Ahmad (with him Munshi Gulzari Lai) for the 
appellant : — 

The mother of defendant No. 2 being his de facto guardian was 
competent to transfer his property for his benefit. Majidan 
v. Bam Narain (2) and Bam Gharan Sanyal -v. Anukul 
Ohandra Acharjya (3). In the Privy Council case referred 
to by the court below it was never decided that a de 
facto guardian is not competent to transfer a minor’s property for 
his benefit. In that case it had been found that the transfer was 
not for the minor’s benefit, and it was absolutely unnecessary to 
decide the question of law involved in this case. The District 
.Judge never intended to find against the plaintiff on the 
question of necessity for the transfer. The meaning of his finding 
is that t he plaintiff has proved that the money was taken for 
necessity, but that the plaintiff had failed to prove that fact 
clearly. He decided the case against the plaintiff on the question 
of law, but he never intended to find on the question of fact 
against the plaintiff. At any rate there is not such a clear and 
definite finding of fact against the plaintiff as would be binding 
on this Court. 

(1) (1912) I. L. B., 34 AH., 2i3. (2) (1903) I. L. R„ 26 All., 22. 

' ' (3)' (1906) I. L. R., 34 dale., 65; - 
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Mr. B. j E. O'Gonor, for th9 respondent. 

The finding of the lower appellate court on the question of • 
necessity is clear and against the appellant. It lay upon the 
plaintiff to prove satisfactorily that the transfer was for the 
minor’s benefit, and as he had failed to establish that fact, the suit 
was rightly dismissed as against defendant No. 2. 

Maulvi Iqbal Ahmad , was not heard in reply. 

BaneRJI, J : — This appeal arises out of a suit for contribution 
brought by the plaintiff appellant against the defendants in respect 
of a mortgage, dated the 11th of April, 1908, alleged to have been 
executed in favour of Dalel Khan and Sikandar Khan by the 
_ parties to this suit. The plaintiff discharged the mortgage and he 
claims to recover from the defendants their rateable share of 
liability for the mortgage debt. The defendants denied the exeeu-. 
tion of the mortgage and the payment of consideration. It was 
further contended on behalf of Imam Ali- that he was of unsound 
mind at the date of the mortgage, and that the .mortgage, if at all 
made, had been obtained from him by undue influence. On behalf 
of Shahamat Ali, who is a minor, it was arged that his mother, who 
is said to have executed the mortgage as his guardian, was not 
competent to do so on his behalf, that there was no necessity for 
the mortgage, and that he did not benefit by it. The court of first 
, instance found in favour of the defendants and dismissed the suit,' 
Upon appeal the learned J udge came to the conclusion that Imam 
Ali was not of unsound mind at the date of the mortgage, that 
there was no undue influence, and that the execution of the mort- 
gage was proved as well as the payment of consideration. The 
learned Judge decreed the claim against Imam Ali. As regards 
the minor defendant, he was of opinion that his mother, not being 
his legal guardian according to Muhammadan Law, was not . 
competent to mortgage his property. He further proceeded to try. 
„the question of necessity* and on that point he observed that, 
although it did not seem that there was any ground for assuming 
that the money was not taken for necessity, it could not be said that 
the plaintiff had clearly proved the existence of necessity. He 
accordingly affirmed the decree of the first court as against the - 
minor defendant. The plaintiff filed this appeal --and objections 
have been preferred under order. KLI; rule 22, on behalf of Imam 
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Ali. We may deal with these objections first of all. It was urged 
that as the mortgage was not discharged under compulsion, the 
plaintiff could not maintain a suit for contribution. We do not 
agree with the contention. It is clear that if the plaintiff dis- 
charged the mortgage he relieved the property of the deiendants 
from a burden which lay on it, and i3, therefore, entitled to be 
compensated for what he paid for the defendants and for their 
benefit. It was also not necessary, in order to entitle him to 
contribution, that he should have been put into possession of the 
property of the defendants. As he relieved the defendants of a 
burden, whether under compulsion of law or as a private trans- 
action, he is entitled to claim that the defendants, his co-mortgagors, 
should pay him what he has paid for their benefit. , 

It is next urged that the lower court did not come to a clear 
finding as to Imam All’s state of mind at the date'Of the mortgage, 
and as to undue influence. We think that the finding of the learned 
Judge on the point is as clear as it could be. He was distinctly of 
opinion that at- the date of the mortgage the defendant Imam Ali 
was not of unsound mind such as incapacitated him from under- 
standing the nature of the transaction. He also clearly found that 
there was no undue influence. The objections put forward on 
behalf of the respondent Imam Ali must, therefore, fail. 

' As for the appeal, the first ground of the learned Judge’s 
decision, namely, that the mother of the defendant had no power 
to make the mortgage, and that the mortgage could nob be 
binding whether it was for necessity and for the benefit of the 
minor or not, cannot he supported in view of the decisions 
of this Court \m- Majidan v. Ram Narain (1), which followed 
-the ruling in Hasan Ali v., Mehdi Husain (2). According to 
these rulings, if the mother of the minor defendant, who was 
his de facto guardian, made the mortgage for the benefit of the 
minor and for necessity, the mortgage would be binding on the 
minor. The learned Judge’s finding on the question of necessity 
is not very clear and is open to doubt. It is, therefore, necessary 
to obtain from the court below a clear and distinct finding on the 
issue whether the debt in question was incurred by the mother 
of Shahamat Ali, minor, for valid_ necessity and for his benefit. 

- - - .(1) (1903) I. L. E.,26 All., 22. (2) (1877) I. L. R., 1 All., 588. 
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We refer this issue to the court below under order XLI, rule 25, 
of the Code of Civil Procedure. The court will decide the issue 
upon the evidence already on the record. On receipt of its finding, 
the usual ten days will be allowed for filing objections. 

Walsh, J. — I want to say a word or two about this case out of 
respect to the learned Judge of the lower court. It is quite clear 
that he followed the dictum which has been cited from the argu- 
ment in the Privy Council, and did not recognize that the decisions 
of this Court, which were quoted to him, were binding upon him. 
Now it is quite true that, in spite of the decision to which he came 
upon the point of law, he would still have to dispose of the issue as 
to necessity, and if he had done so in any shape or form, however 
unsatisfactory on the face of it, I should have to accept it. To iny 
mind it is perfectly clear that he came to no decision at all. I 
look at the decisions to which he did come. In clear unambiguous 
language he held that the execution of the deed was proved. 
Irr-clear unambiguous language he held that the two issues of 
unsound mind and undue influence failed. In clear" unambiguous 
language he held that the mother had no power to mortgage. I, 
therefore, find that out of five decisions to which he is alleged to 
have come he used clear unambiguous language in four. In 
the fifth he used language which under no circumstances can be 
called either clear or. unambiguous. Mr. O'Conov sought to justify 
or rather to satisfy us that it was a finding of fact on two grounds.. 
The first, as I understand him, is that it was a slipshod judgement; 
secondly, that there had already been a finding by the Subordinate 
Judge. To my mind both these points rather confirm the • view 
which I took oh a study of the language used by the District 
Judge. If it had been a slipshod judgement, one might possibly 
infer that he intended to come to some decision. But to my mind 
it is a very clear and wdll expressed judgement from the beginning 
to the end, and my view, therefore, is strengthened that he did not 
intend to come to any decision on this point. Secondly, the fact 
that he had a decision before him of the Subordinate Judge on this 
point rather strengthens my view that the tendency of bis mind 
was not to agree with the Subordinate Judge. He could have said, 
on the merits as to necessity, that the Subordinate Judge had 

found that there was no necessity, and that he agreed with him. 
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•So far from saying that,' he dwelt upon the strength of the argu- 
ment in favour of necessity, and he went on to say, ’* it does not 
ijseem that there is any ground for assuming that the money was 
not taken for necessity, though it cannot be said that plai ntiff has 
clearly proved this.” Under these circumstances it is impossible 
for me to come to the conclusion that the District Judge intended 
to find that there was no necessity. 

Issue referred . 


- Before Sir Henry Richards, Knight, Chief Justice, and Mr, Justice Muhammad 

Rajig. 

BANSGOPAL and others (Plaintiffs) v. SHEO RAM SINGH and 
others (Defendants).* 

Mortgage — Construction of document —Anomalous mortgage — Suit for fore- 
closure-— Limitation— Act No. IX of 1908 (Indian Limitation Act), schedule I, 
article 133 — Regulation No XVII of 1806, 

A mortgage was made on the 25th of February, 1866, for a period of six 
years. It -was provided that, if after six years anything remained due to the 
mortgagees, they might forthwith enter into possession of the mortgaged pro- 
perty and realize the principal and interest. It was further provided that the 
property would not be transferred so long as any principal or interest remained 
due; and that if it was transferred, or if the money due to the mortgagee was 
not paid, the mortgagee, without waiting for the expiry of the six years, might 
bring a suit for recovery of the principal and interest, and might also get posses- 
sion “ by completion of sale.” Nothing at all was paid by the mortgagor in the 
way of either principal or interest and in 1867 part of the mortgaged property 
was transferred. Proceedings uuier sectio i 8 of Regulation XVII of 1806 were 
not taken by the mortgagee. In the year 1910 the representative of the mort- 
gagee instituted a suit for foreclosure. 

Held, on a construction of the mortgage bond in suit, that the cause of 
action accrued in 1867, and the suit was barred by limitation. 

Kishori Mohun Roy v. Oanga Baku Debi (1) distinguished. Srinath 
Das v. Khetter Mohun Singh (2) followed. Shyam Ghalider Singh v. Baldeo 
(3) and Ram Dawar Rai v. Bhirgu Rai (4) referred to. 

This was a suit for recovery of money and in default of pay- 
ment by the defendants, for foreclosure of the mortgaged property. 
The property in dispute, a village called Razipur, was mort» 
gaged by the predecessors in title of the defendants on the 25th of 
February, 1866, for a period of six years. It was provided by the 

* First Appeal No. 449 of 1913, from a decree of Muxari Lai, Subordinate 
Judge of Oawnpore, dated the 2nd of October, 1913. 

(1) (1895) I. L R., 23 Gilo., 228. (3) (1912) 10 A.L. J., 522. 

j (2) (1889) I. b. JR., IQ Qilc., 693. (4) (1912) 10 A. L. J. ( 538. 
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deed that the mortgagors were to remain in possession and pay the 
‘ i n terest half-yearly. It was further provided that if the money 
was not paid within the stipulated period the mortgagee will be 
entitled to recover possession of the mortgaged property ; and if 
the property was transferred by the mortgagor without payment 
of the mortgage money, the mortgagee would be entitled to fore- 
close the property. The property passed, to the defendants after 
the mortgage. The present suit was brought by the mortgagees for 
foreclosure on the 2nd of July, 1 913. The plaintiffs alleged that 
the cause of action arose in their favour in 1867, when a part of 
the property was sold in execution of a decree and also in 1904 
and 1905 when the mortgagors transferred the rest of it to the 
defendants. The defendants, among other pleas, raised the defence 
of limitation. The court below dismissed the suit as barred by 
limitation. The plaintiffs appealed to the High Court. 

' The Hon’ble Dr. Sundar Led (with him the Hon’ble Pandit 
Moti Lai Nehru), for the appellants : — 

In 1866 when the mortgage in suit was executed Regulation 
XVII of 1806 was in force. -Under that Regulation no suit for 
foreclosure could be instituted. A person wishing to foreclose 
had to apply to the District Judge to issue a notice to the mort- 
gagor to pay and the latter could pay within one year of the 
notice. If no payment was made, a suit for possession could be 
instituted. If proceedings under the Regulation were not taken 
the mortgage kept alive. The object of the Regulation was to 
keep the mortgage in force and to prevent the property from 
being foreclosed until proceedings were taken under it. (He 
referred to section 7 of the Regulation.) It is thus clear that the 
present suit is not barred by limitation under the Regulation. In m 
those days the tendency was not to cut short the period of limit- 
ation. No proceeding < could be brought before the expiry of six 
years provided by the deed. The suit-was nob barred even under 
the Limitation Act of 1859. Assuming that twelve years limit- . 
ation applied, the suit would not be barred up to 1878 when the 
Limitation Act XV of 1877 had come into force.- The Act of 1877 
gave 60 years limitation to a suit for redemption or foreclosure of 
a nlortgage and that period began to run from the date the cause 
of action arose. .. In this case the cause of action arose in 187 2 And 
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60 years have not yet expired. The suit was brought within the 

two years allowed by section 31 of the present Limitation Act. ■. 

The cases relied upon by the court below do not apply. There v 
the time had expired before the Act of 1S77 came into force. He S g^’ a ^ AM 

discussed the following cases: — Tmdad Husain v. Mannu Lai (1), 

Rubra Bibi v. Wajid Khan (2), Eishori Moltun Roy v. Ganga 
Baku Dcbi (3) and Srimati Sarasibala v. Nandlal (4). This 
is an anomalous mortgage. Two or more conditions could be com- 
bined as they have been in this case. Reference was also made 
to Thumbusawmy Mudelly v. Mahomed Hossain Rowthen (5). 

Mr. B. E. O' Conor (with him the Hon’ble Dr. Tej Bahadur 
Sapru), for the respondents : — 

The real question is whether the mortgage is one by 
conditional sale ( bai bilwafa). In the deed there is no 
suggestion of sale. The essence of conditional sale is that it 
is a sale out-and-out of property, subject to a reconveyance. 

There must be an out-and-out transfer of title in a sale. The 
cause of action in this suit arose when the mortgage was execut- 
ed ; Shy am Chander Singh v. Baldeo (6), Ram Dawar Rai v. 

Bhirgu Rai (7). Notice under the Regulation should have been 
given by the mortgagee within twelve years of the arising of the 
cause of action. It was not given. Tho question, therefore, arises 
whether not giving of notice would save limitation. It is sub- 
mitted that once the cause of action arises limitation would go on 
running.- The suit is, therefore, barred by_ limitation. Srinath 
Das v. Khetter Mohun Singh (8), Karimdad Khan v. Mustaqim 
Khan (9), Brojonatk Koondoo Chovudry v. Khelut Ghunder 
Ghose (10). 

The Hon’ble Dr. Sundar Lai, in reply, cited Annan AH v. 

- Azgar Ali Mia (11). 

Richards, C. J., and Muhammad Rafiq, J.:—This appeal 
crises out of suit for foreclosure of a mortgage said to have been 
made on the 25th of February, 1866. The principal sum alleged 

(1) (1881) I. L. R , 3 All.. 509. (6) (1912) 10 A. Ju. J„ 522. 

(2) (1893) I. L. R., 16 All., 59. (7) (1912) 10 A- L. J., 538. 

(3) (1895) I. L R„ 23 Calo., 228. (8) (1889) I. L. R., 1C Calo., 69$. 

{4) (1870) 5 B L.R., 389. . (9) (1903) I. L. R., 26 All., 4. 

(5) (1875) L. R„ 2 I. A., 241. (10) (1871) 14 Moo. I. A., 144. 

(11) (1899) I. L. R., 27 Calo., 185. 
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fco have been secured was Es. 3>000. The interest claimed is 
Es. 16,000, in all Rs. 19,000. The suit was instituted in August, 
1910, a few days before the expiration of the special period of 
grace allowed by section 31 of the Indian Limitation Act, 
1908. This provision was passed to meet the supposed hard- 
ship occasioned by the decision of their Lordships of the Privy 
Council in the case of Vasudov a Mudaliar v. Srinivasa, 
Pillai (1). There can be very little doubt that this enactment 
led to the institution of many doubtful mortgage suits. It 
is not alleged that from the dato of the mortgage to the 
institution of the suit any payment had ever been made upon' 
foot of tho principal or interest secured by the mortgage. The 
plaintiffs were unable even to produce the original mortgage 
deed, but no question on this point is before us in the present 
appeal. The claim is at best an exceedingly stale one. The 
court bolow has held the suit barred by limitation. The copy of the 
mortgage which has been allowed to be given in evidence, will be 
found at page 7 of the appellant’s book in First Appeal No. 382 
of 1911.' The translation is not particularly accurate. It begins 
by a statement that the mortgagor has borrowed Rs. 3,000, and 
has mortgaged the property for six years under conditions 
specified therein. The first clause provides that interest on 
the Rs. 3,000, at the rate of one per cent, per mensem should 
be paid every year in the month of Baisakh lor six years. It 
goes on to provide that the mortgagor is to remain in possession 
and to pay the Government revenue. Clause 3 deals with 
redemption. 'Clause 4 provides that the mortgagor may malice 
payments on account of principal in the manner specifiled 
therein. Clause 5 provides that if after the expiry of the fix 
years anything remains due to the mortgagees, the mortgagees 
may. forthwith enter into possession of the mortgaged property 
and realize the principal and interest. Clauso 6 provides that the 
property shall not be transferred so long as any part of the principal 
or interest remains unpaid, and that if it is transferred, or if the 
money due to the mortgagees is not paid, tho latter, without waiting 
for the expiry of tho six years, may bring a suit to recover principal 
and interest and may also get possession by “ completion of 
(1) (1907) I. L. R., 3b Mad., 42G. 
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sale.” The translation “ possession by foreclosure ” is not strictly 
accurate. The more literal translation is that the mortgagee will 
get possession as that of a purchaser. It will be seen from the 
terms of this - mortgage that the purchasers were to remain in 
possession until some one or more of the events mentioned 
in the deed occurred. Tnis mortgage seems more like a “simple 
mortgage ” within the definition of such a mortgage in ' section 58 
of the Transfer of Property Act than a mortgage by conditional 
sale. Save for the words in clause 6, the mortgagor does not 
appear “ ostensibly to sell ’’ the mortgaged property, words which 
ccur in the definition of a mortgage by conditional sale as defined 
q the same section. The appellants contend that they were never- 
mtitled to get possession as “ owners ” of the property until they 
lad taken proceedings under clause 8 of Regulation XVII of 1806; 
ihat they could not take any such proceedings until the expiration 
of six years from the date of the mortgage ; that consequently 
time could not possibly begin to run against the mortgagee until 
the year 1812; that as the law stood at that time (in the year 
1872) they had twelve years within which they might institute 
a suit for possession or take proceedings for foreclosure ; that Act 
XV of 1877, article 147, gave them a right to sue for foreclosure 
within sixty years of the time of the money becoming due; that on 
the passing of Act IV of 1882 (the Transfer of Property Act) 
proceedings under that Act for the realization of the mortgage 
debts were substituted for the provisions of clause 8 of Regulation 
-XVII of 1806, and that consequently, their suit having been 
brought within the period prescribed in section 31 of Act IX of 
1908, the suit was within time. 

We must mention here that both the events mentioned in the 


mortgage, which would give the mortgagee a right to possession 

88 a purchaser,” happened in the year 1867. Part of the mort 

gaged property was transferred in July, 1867, and, as a X 

mentioned, there has never been any payment on foot o pri p 

or inte rest. The appellants contend that this ca “ ma ® 
differer- ^ . , . • . Lordships of tne 


rue appellants uuuncuu , , , 

mce, and rely upon the decision of their Lor s T s 
; " vy C^ncil in Kishon Mohun Roy v. Gcmga Ba m ^ 
ls true in that case their Lordships held that “ t e s p 
j (1) 11805)1. L. R., 23 Dale., 228. 
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respectively the 27th of March, 1864, the 3rd of April, 1864 
and the 6th of February, 1873. The first was of 9£ biswas of 
three villages Anuda, Hasan Mahdud and Paniyala; by the second 
another' 5 biswas of Paniyala was mortgaged '; and by the third, 
which was for Rs. 15,000, it was declared that Rs. 3,500 were to 
be a charge on the villages mortgaged by the bond of the 27th of 
March, 1864, In this third bond; however, the name- of the 
third village was entered as Halla Nagla instead of Paniyala. 
The mortgaged property was sold in various portions to various 
purchasers in execution of money decrees against the mortgagor, 
and the purchasers of Paniyala then sued to redeem the mort- 
gages of the 27.th of March, 1864, and the 3rd of April, 1864, 
by payment of the proportionate amount to which that village 
was liable. The lower appellate court held that under section 
94 of the Indian Evidence Act, 1872, evidence could not be 
admitted to show that in the mortgage of February, 1873, the 
entry of Halla Nagla was- a mistake for Paniyala, and accordingly 
was of opinion that . Paniyala was only chargeable under the 
two earlier ibonds. ' The defendants mortgagees appealed to the 
High Court. ■ 

Mr. M. L. Agarwala and The Hon’ble Pandit Moti Lai 
Nehru, for the appellants. 

Mr. B. E. O’Conor and The Hon’ble Dr. Tej Bahadur 
Sapru, for the respondent. 

BaneRJT and Walsh, J J. : — This appeal arises out of a suit 
for . redemption of a mortgage. The property sought to be 
redeemed is a share in the village Paniyala, which, along with 
other property, was mortgaged by one Haidar Bakhsh, who was 
the owner of it. ' He executed three mortgages, in one of which, 
dated the 27th of March, 1864, a 9| biswa share in Paniyala was 
mortgaged along with shares in two other villages. On the 8rd 
of April, 1864, he mortgaged five more biswas of the same village 
along with other property. On the 6th of February, 1873, he 
executed a mortgage for Rs. 15,000, and out of the considera- 
tion for that mortgage he declared that Rs. 3,500 was to bo a 
further charge on the property comprised in the mortgage of the 
27th of March, 1864. In the description of the property on which 
a further charge was thus placed, were mentioned a 9£ biswa 
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share in each of the villages of Anuda, Hasan Mahdud and Halla 
Nagla; so that,- instead of mentioning Paniyala under the mort- 
gage of the 27th of March, 1864, which, together with the other 
two villages, was mortgaged, mention was made of Halla Nagla. 
The rights of the mortgagor in Paniyala have been sold by 
auction in execution of money decrees, and have been purchased 
by the plaintiff to the suit out of which this appeal arises, and 
by the plaintiff to the suit in the connected appeal No. 1225 of 
1914. Portions of the mortgaged property have also been pur- 
chased by the defendants Nos. 1 and 2, who now represent the 
mortgagees. The integrity of the mortgages has thus been severed 
and the plaintiffs are entitled to redeem on payment of the propor- 
tionate liability of tbe property purchased by them for the mort- 
gages which exist on ib. The plaintiff’ s contention was that the 
village Paniyala was only liable under the two mortgages of the 
27th of March, 1864, and the 3rd of April, 1864. The defendants 
mortgagees, however, urged that there was a further charge of 
Rs. 3,500 on that village under the mortgage of the 6th of 
February, 1873. The lower appellate court, in view of the 
provisions of section 94 of the Evidence Act, was of opinion that 
the defendants were not entitled to show that' Paniyala was one 
of the villages on which a further charge of Rs. 3,500 was 
created, inasmuch as in the mortgage deed of the 6th of February, 
1873, mention was made of Halla Nagla and not of Paniyala. 
It is clear from the terms of that document that the intention 
undoubtedly was to create a further charge on the property com- 
prised in what was called the second mortgage, namely, that of 
the 27th of March, 1864. In that mortgage Paniyala was clearly 
included and nob Halla Nagla. It also appears from the mort- 
gage deed ofthe 6th of February, 1873, that where the mortgagor 
included in that mortgage property not included in the earlier 
mortgages, he distinctly said so. There is, therefore, no room 
for doubt that the intention was to create a further charge on 
Paniyala and not on Halla Nagla. Section 94 of the Evidence 
Act provides that “ when language used in a document is pi ain 
in itself, and when it applies accurately to existing facts, evidence 
may not be given to show that it was not meant to apply to 
speh facts.” We are of opinion that the language used in the 
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mortgage of the 6th of February, 1873, is not plain and 
unambiguous, as we have already pointed out.. In the opening 
part of that document-mention was made of the mortgage .of the 
27th of- March, 1864, which created a charge on Paniyala. The 
document of 1873 clearly purports to place a further burden of 
Rs. 3,500 on the property comprised in the earlier mortgage of 
1864, but apparently the scribe of the document made a mistake 
in mentioning Halla Nagla as one of the properties included in the 
earlier mortgage of 1864, instead of Paniyala. This was -clearly 
a misdescription, and the ease is, in our opinion, one of mis des- 
cription and mutual mistake. ' This being so, section 94 of the 
Evidence Act does nob preclude the appellant from showing 
what was intended to be included in the mortgage of 1873. In 
our judgement the plaintiff can redeem Paniyala by payment of 
the proportionate liability of that village, not only under the 
mortgages of the 27th of March, 1864, and the 3rd of April, 
1864, but also, under the mortgage of the 6bh of February, 1873, 
for Rs. 3,500 out of the amount secured by that mortgage. As 
the amount for which Paniyala is rateably liable under these mort- 
gages has^not been ascertained by the’court below, we must refer, 
an issue to that court to determine what is the amount of the pro- 
portionate liability of Paniyala. We accordingly refer the follow- 
ing issue to the court below under order XLI, rule 25, of the 
Code of Civil Procedure : — 

“ What is the amount of the rateable liability of 14| biswas 
of the village Paniyala under the mortgages of the 27th of - 
March, 1874, 3rd of April, 1864, and the 6th of February, 1873.” 

The court may take additional evidence, if necessary, and in 
arriving at its conclusion will bear in mind the observations made 
above. On receipt of the findings, the usual . ten days, will be 
allowed for filing objections. 


Issue remitted. 
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Before Justice Sir Pramada Charan Banerji and Mr. Justice Walsh. 

BARATI LAL (Defendant) u.-SALIK BAM (Plaintiff).* 

Act No. IV of 1882 [Transfer of Property Act), section 6 -Compromise of claim 
to possession of property of .deceased person — Such compromise not a transfer 
of reversionary rights . 

B claimed adversely to M the property left by M’s deceased father. The 
'olaim was compromised, and B, for a -consideration of Bs. 5,000 and some 
immovable property, withdrew his claim and recognized the title of M as 
absolute owner. M died, and the property passed to her husband K, who sold 
part of it to 8. 

Held, on-suit by S to reoover possession" of the property so purchased, that 
the compromise by B of his olaim against M was not obnoxious to the prohibi- 
tion contained in section 6 of the Transfer of Property Act. 1882, as being a sale 
of reversionary rights. Mohammad Haslmat Ali v. Kanis Fatima (1) referred 


J915 
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to. 

. This was a suit for possession of a house. The defendant 
appellant, Barati Lai, was the nephew of one Bhagga Lai and 
reversionary heir to his estate. The house in dispute belonged 
in equal shares to Mihin Lai and to Bhagga Lai. Mihin Lai was 
separate from Bhagga Lai and the father of the defendant. 
Mihin Lai’s property devolved upon Musammat Shamo, who was 
the daughter of Mihin Lai’s daughter’s son. The plaintiff, Salik 
Bam, purchased half of the house from Musammat Shamo. As 
regards the other half, the plaintiff’s Jcase was that Bhagga Lai 
was separate from the defendant and on his death he left him 
surviving Musammat Maha Dei, his widow, Musammat Sahodra, 
the widow of his predeceased son, and Musammat Mohan Dei, his 
daughter. -Upon his death Musammat Maha Dei and Sahodra 
were recorded in respect of all his property. Musammat Sahodra 
survived Musammat Maha Dei, and on her death Barati Lai made 
an application to the Revenue Court for mutation, of names as 
heir to Musammat Sahodra. Musammat Mohan Dei contested the 
application, and as the result thereof the parties came to terms.' 
A deed called “ .dastb'irdari" was executed on the 24th of Febru- 
ary, 1911, whereby^ Barati Lai, stating himself to be the rever- 
sionary heir to Bhagga Lai, and Mohan Dei to be his daughter 

* Second Appeal No. 1402 of 1914, from a decree of Soti Raghuvansa Lai, 
District Judge ol Shah jalianpur, dated the 21st of September, 1914, modifying 
a decree of Guru Prasad Dube, Subordinate Judge of Shahjahanpur, dated the 
8th of January, 1914. 

. . • • * fl) (1915) 13 A. L. J., lip. 


10 $ 


US INDIA* LAW KEFOKiS, 


[roh. xrmn. 


?0»V 


r„ 

a lu x Rjor. 


iVAd owner of the property, stored os follows Tih fhrar baHa' 
*'* junta te*3c«1' ttufruxv manluHi La]a Bhagga Lai 
machisc so hot curfa a«r rating rncwi. nahin. An aur M'.imm- 
r«i? Mb. tan IV? mane rouf/ag gunna ya-cdad runwcmla ivaghavs* 
mangct-fa huHa? raniudari truyaaira, jiHrc Jfohfmki Mu$am~ 

rrtrf Molar; DM too Zala H7;u:;:n Zaf. hahi” 

It was also provided that Muscmmat Mohsu Dei and Lnla Khnnni 
Loi were ertttien to iron? ter me properties in anv way they 
lihed. Itgwas further fisted that having received Us. 5,000 in 
ea?h and some immovable property Bihari Lai mas relinquishing 
s!l rights in the other property in favour of Mohan Dei 
and her husband Khnnni Lai. In the end it was said that Barati 
Lsl would yet hi? application for entry of name then pending 
in the Be venue Court rejected and he would have the name of 
Mohan Dei recorded as against 'he samindari property. After 
Mohan Dei's death Khnnni Lai sold the remaining half of the 
house in dispute to the plaintiff on the 27th of -July, 191S. The 
defendant Barati Lai himself had purchased from Khnnni Lai 
some ramiudari and shops on the 10th of April, 1912. The pro- 
perties purchased hv the defendant had also been acquired hv 

>» 4 . «» < w 

Khnnni Lai under t he "'drsfharuum' " of the 24th of May, 1911, 
The plaintid's case was ■ that about a month before the suit 
defendant had taken unlawful possession of the whole house and 
some movable ucerertv which rlaintirt had in the house. The 

S. -4. X ♦ 

plaintiff had ashed defendant to restore possession, and on refusal, 
he (plaintiff!' commenced the tares ent action. The defence, among 
other thine?, is that neither Musammat Shamo nor Khnnni La 1 
had anv'nronrietarv right to the nouse ; that defendant was the 
reversionary heir to Bhagga Lai’s property and Mohan Dei had a 

- Hindu widow’s estate therein, and that the suit was tame-barred. 
The court of nrst instance held that the plaintiHs purchase of' 
half of the rouse from. Musammat. fehamo was vaitd and oecieea 
the suit to that extent-. As regards the ottier moiety it. was heM 
that the -cMsthauaum’’ of the 24th of May, 1911- was in the 
nature of a transfer of reversionary rights ana under section b 
,fn 3 of the Transfer of Property Act such a t muster was invalid. 
Oenseeu.en.tiv neither Mohan Dei nor Khnnni Lai had acquired 
anv interest in that- nortion of the house which the plaintds -could 
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validly buy. The suit was accordingly dismissed in respect of 
that portion, ^oth parties appealed to the District Judge. He 
dismissed the appeal by the defendant. In regard to the appeal by 
the plaintiff he held that the defendant was estopped from deny- 
ing the plaintiff’s title and that the “ dastbardan ” was a 
“family arrangement ” which was binding on the defendant. He 
accordingly reversed the decree of the court of first instance. The 
defendant appealed to the High Court. 

The Hon’ble Dr. Tej Bahadur Sapru, for the appellant : — 

The lower appellate court is wrong in holding that the 
“ dastbardari ” was in the nature of a family arrangement. 
The document does not purport to settle any doubtful rights . 
The parties knew what their rights were, and what the docu- 
ment really purports to effect is that the defendant for consi- 
deration parted with his reversionary rights which, according 
to law, he cannot do. Section 6 (a} of the Transfer of Property 
Act, and the cases of Sham Sundar Lai v. Achhan Kunwar (1), 
Nund Rishore Lai v. Ranee Ram Tewary (2) and Hargawan 
Magan v. Baij Nath Das (3) were also referred to. As to 
the question of estoppel the lower appellate court did not 
find that the defendant made any representation to the plain- 
tiff whereby he was misled into acting as he did. Plaintiff 
might be expected to have read the “ dastbardari” and he ought to 
have read it. The “ dastbardari ” was invalid; and the mere fact 
that the defendant prior to the plaintiff’s purchase had himself 
acquired 'property from Khuuni Lai was not a representation to 
the' plaintiff which would estop the defendant. The case of Sarat 
Ghunder Dey v. Gopal Ghunder Laha (4) was also referred. 

The Hon’ble Munshi Gokul Prasad (with him Babu Sarat 
Ghandra Ohaudhri), for the respondent : — 

The question of estoppel does not arise, for the “ dastbar- 
dari ” is clearly in the nature of a family arrangement. It 
appears from the document itself that after the death of Sahodra, 
the defendant filed an application in the Revenue Court to get 
his name entered in respect of the property of Bhagga Lai 
as heir of Sahodra. He was opposed by Mohan Dei, and hor 

(1) (1898) I. L. R., 21 All., 71 (80). (3) (1909) I. L- R., 82 All., 88. 

(2) (1902) J. L. R., 29 Calc., 856. (4) (1892) I, L R., 20 Gain., 29(1. 
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husband. There was thus a dispute in which each party pub for- 
ward his respective right. Defendant claimed to be the owner and 
not a rcveisioner. In tins condition of things the 11 daslbardari ” 
was. executed ; and it is submitted that it is “based on the assump- 
tion that there was an antecedent title of some kind in the 
parties, and the agreement acknowledges and defines what that 
titlois.” He referred to Khunni Lai v. Gobind Krishna Narain 
(1). The “ daslbardari," effects no sale. Defendant merely 
agrees for consideration not to claim the property in the event of 
his becoming entitled thereto after the demise of Mohan Dei. 
There is nothing illegal in such a transaction and it is in no 
sense a transfer ; Mohammad llashmat Ali v. Kaniz Fatima (2). 

The Iion’ble Dr. Tej Bahadur Sajiru, replied. 

BaNEIUI and Walsh, JJ.:— This appeal arises out of a suit 
in which the plaintiff respondent claimed possession of a house 
purchased by him from two persons, namely, Musammat Shamo 
and Khunni Lai. He purchased half the house from Musammat 
Shamo and the other half from Khunni Lai on different dates. 
There is no dispute in this appeal in respect to the half share 
purchnsed from Musammat Shamo. As regards the half share 
purchased from Khunni Lai the facts arc these : — The share in 
question belonged to Bhagga Lai and after his death was appa- 
rently in the possession of his daughter-in-law, the widow-of a 
predeceased son. Upon her death the appellant Barati Lai made 
an application in the Revenue Court for the entry of his name as 
the heir of Bhagga Lai and the owner of his property. This 
application was resisted by Musammat Mohan Dei, the daughter 
of Bhagga Lai, who asserted that her father was separate and 
that she was entitled to succeed" to the property. The dispute 
resulted in the execution of a document on the 24th of May, 1911, 
by Barati Lai, which purported to be a deed of relinquishment. 
By that document Barati Lai, for a consideration of Rs. 5,000 and 
on receipt of certain immovable property, abandoned all his claim 
to the estate of Bhagga Lai and recognized the title of Musam- 
mat Mohan Dei as absolute owner. Musammat Mohan Dei being 
dead, the property passed to her husband Khunni Lai, .who. sold it 
to the plaintiff. Barati Lai’s contention was that the transaction 
. (1) (1911) I.L. B., 88A11., 866. (2) (1915) 13 A. L. J., 110, " - 
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of the 24th of May,' 1911, was a sale by him of his reversionarj 
rights and was therefore invalid under the provisions of section 6 
of. the Transfer of Property Act. This contention found favoui 
in the court of first instance, but was overruled by the lowei 
appellate court, which decreed the claim of the plaintiff. In ouj 
opinion the decision of the lower appellate court is correct. Th< 
learned judge held that the transaction of the 24th of May, 1911 
was in fact and substance a settlement of disputed elaims. W< 
agree with this view. There was a claim put forward by Barat 
Lai to the property of Bhagga Lai as the person entitled to i 
upon the death of Bhagga Lai’s daughter-in-law. That claim wai 
denied by Musammat Mohan Dei. One party approached th< 
other and upon receipt of consideration from Musammat Mohai 
Dei, Barati Lai. abandoned his claim to the property. This wai 
not a mere transfer of reversionary rights within the meaning 0 
section. 6 of the Transfer of Property Act. The case is ver 
similar to that of Mohammad Hashmat Aliy. Kaniz Fatima (lj 
In this view the appeal must fail and it is unnecessary to conside: 
the question of estoppel which was argued with great ability o] 
behalf of the appellant. We dismiss the appeal with costs. 

Appeal dismissed. 

Before Sir Henry Richards, Knight, Chief Justice, and Mr, 

, Justice Muhammad Raflg. 

JADUBAN8I KUNWAR and othees (Peaintipfb) v. MAHPAL SINGH 

AND OTHEES (DEPENDANTS )- 0 

Hindu law— Daughter's estate — Suit by unmarried daughter for possession 
of her father’s property— Death of plaintiff— Right of married daughters k 
continue the litigation . 

A separated Hindu died leaving him surviving a widow and four daughters, 
three married and one unmarried. After the death of her mother, the 
unmarried daughter sued to recover possession of her father’s estate, naming 
her three married sisters as pro formd defendants. The plaintiff, however, 
died during the pendenoy of the suit. The three married daughters were then 
on their application transferred from the array of defendants to that of plain- 
tiffs. Nevertheless the suit was dismissed upon the ground that it had abated 
' by reason of the death of the original plaintiff. 

Held that the suit should not have been dismissed. The original plaintifl 
represented the'estate, and her sisters were entitled to continue the litigation 

v • First. AppeaLNo. 100 of 1914, from a deoree of Muhammad Husain, 
Subordinate Judge of Ghazdpur, dated the 20th of December, 1918. 

(1) (1915) 13 A. L. J., 110. 
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which she had commenced. Mahadeo Singh v. Shea ^ Karan Singh (1) and 
Vcnlcata Narayana ViUai v. Subbammal (2) referred to. Balalc Puri v. Durga 
(8) not followed. 

The facts of this ease were as follows : — 

The suit was one for possession of immovable property. The 
property originally belonged to one Rampal Singh. He was suc- 
ceeded by his widow, Musammat Zamira. Rampal Singh left four 
daughters, Musammat Raghubansi Kuuwar, Musammat Jadubansi 
Knnwar, Shyam Raui Kunwar and Bahuria Brij Raj Kuuwar. 
The present suit was instituted by Bahuria Brij Raj Kunwar. 
She alleged herself to be entitled to the property upon the 
death of her mother, to the exclusion of her sisters, because she 
was unmarried whilst the others were married. She made her 
sisters pro formti defendants. Whilst the suit was pending she 
died and thereupon an application was made by the surviving 
sisters that their names should be changed from the array of 
defendants to that of plaintiffs. The application was granted, 
apparently without any opposition on the part of the defendants. 
The evidence was taken, but on the case coming up for decision 
it was contended by the defendants that on the death of the 
original plaintiff the suit abated inasmuch as the right to sue did 
not survive to the substituted plaintiffs. The court below, with- 
out goiug into the merits of the case, made a decree in which 
it was stated : — “ It is ordered and decreed that it is declared that 
Musammat Brij Raj Kuuwar being dead, the suit has abated. " 
The plaintiffs appealed to the High Court. 

Munshi Lakhshmi Narain, for the appellants. 

The Hon’ble Dr. Sundar Lai, Nawab Abdul Majid and 
Mr. M. L. Agarwala, for the respondents. 

Richards, C. J., and Muhammad Rafiq, J. :—This appeal 
arises out of a suit for possession of immovable property. The pro- 
perty originally belonged to one Rampal Singh. He was succeed- 
ed by his widow, Musammat Zamira. Rampal left four daughters, 
Musammat Raghubansi Kuuwar, Musammat Jadubansi Kunwar, 
Shyam Rani Kuuwar and Bahuria Brij Raj Kunwar. The 
present suit was instituted by Bahuria Brij Raj Kunwar. 
She alleged herself to be entitled to the property upon the 
(1) (1913) I. L. R„ 35 AH., 481 (2) (1916) I. L. R„ 88 Mad., 406, 

(3) (1907) I. L. R„ 30 All., 49. 
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tn sqjnoQ q3tH oqq jo quo qscoq qc £q tnsioiqijo jo qoofqns oqq 
neoq jfpcojfc scq pnc ‘popjoy xCjjcoxo qon st qi qnq f ,/oAtqcquoB 
-ajdoj jc3oj „ sp.TOAv eqq jo Sutucoui 9qq no sqcnnqijq ncipnj oqq JQ ' 
' Btioisioop 9qq jo qjnsoj 9qq o3cn8nc| £ioqnqcqs ni Sniqqnd jo qoofqo 
oqq qqm g06X A n ! poipoqmo bum. (xx) uotqD 0 s-qng„ — :£us 
sdiqspjofj Jioqq gj^ e3cd qy -poqnqiqsqns os oq pqnoo oq qcqq 
pjoq sdiqspjorj jroqj) qjiqnrcjd sc noiqcBiqi] 9qq no Xjjco pnc nnq 
joj poqnqiqsqns 9q pjnoo jocoisjoaoj qxon oqq ‘pixcAUi pnc ]cSopi 
scai noiqdopc po§oj]C nc qcqq uoiqcjcjoopc joj qins c qqSnojq 
pcq oqAi jouois.toao j c jo qqcop oqq no jeqqoqAi esoic noiqsonb 
oqq ‘(g) ‘iwuLvivqqng ‘A g vuvEvuvjp vyDquoj^ jo osco qnoooj 
^i9A aqq nj -oojoop oqq eqnooxo oq pojqiqno oioav ‘s.iouotsioaqj 
ojoAt oqAV ‘suos joq /j3mpjoooc qcqq pun ‘oqcqso oqq Suiqnos 
-ojdoj ncttroAi npntjj c yfq qins u 9q oq potnoop oq qBnni 
joqqotn Jioqq jfq qins oqq qcqq pjoq 6 ca\. qj uoqqora Jioqq 
X“q pontcqqo oojoop oqq oqnooxo oq p9{qiqno qon ojoav -£oqq jCi3ut 
• pjooou qcqq pun ‘joqqcjpncjS Jioqq oq sjohoisjoaoj bc qnq ‘joqqotn 
oqq jo sjioq sc oqcq qon pip buos oqq qnqq sca\. qnomnSjc eqjj 
'noiqnooxo joj popddc snos joq put? poip oqs noissosBod qo3 eqs 
ojojog- •sjosscdsajq qsmcSc oqcqso s.joqqcj joq jo noissossod joj 
99 joop c ponicqqo .toqqSncp v osco qcqq nj ’(g) i[6ui g wuicy 09i[g 
a iq/JUiS oapvqvflr jo osco qnooo j oqq no boix© j opiB joqqo oqj, *noiq 
-c3iqi[ oqq no Auto qou pjnoo joqsis Suiata jur oqq pnc poqcqc qins 
oqq ‘jgq oq pmosiod 3uioq jjiqnnqd praiSuo oqq jo rnicp oqq qcqq 
pjoq scav qi ‘sjjiqurc[d sc pjoooj oqq no qq3nojq oq oq joqsis poscooop 
oqq jo nojpjtqo oqq pnc joqsis poujctn oqq jo uoiqcoijddc oqq 
n O *P 8 n? jyqqnnqd oqq qins oqq jo ifonopnod oqq Suijiiq; ‘qins oqq oq 
sqncpnojop joqsis poscooop joqqonc jo uojpjxqo jouioi oqq pnc joqsis 
poijicra 3 uiaia jns joq Sniqcui ^fqjodojd s ( J 0 qqcj joq no oScSqjoui c 
tnoopoj oq poraicp joqqSncp poi.ucmun nc osco qcqq nj *(x) vfiu, ntf 
•a wtfid'ppgr jo osco oqq no X|oj sqnopnodsoj oqj, *(xi) osncp ‘g 
n.oiqoos jopnn tt soAiqcqnosojdoj |cSo^ „ joq oq oq pics oq x£cav on ni 
nco ifoqq ojojojoqq pnc ‘joq joqjc qxon pojqiqno snosjed oqq bc qnq 
sjioq joq sc oqcq qonppiOAv sjoqsis joqqcqq joq oq qcnosjodeno bom 
jjiqnrtqd qcntSiJo oqq jo raicjo oqq qcqq Bqnopnodsoj oqq jo jqcqoq no 
popneqnoo bj qj '/[quiof oqcq pqnoAi. (joq Suiaiajos) Bjoqsts pojjjcni 
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therefore, he acquired no title. It further appears that the pur- 
chase money which Kangali had [paid was attached by ' a creditor 
of Dujai on the allegation that Dujai was the real mortgagee and 
that tlie purchase money of half the house belonged to him. Dujai 
attempted to defeat the claim of the attaching creditor by alleg- 
ing that the mortgage belonged to his wife. This gentleman, 
however, was not believed and the attaching creditor succeeded 
in getting the money. This litigation rather shows that Dujai 
was, as he alleges, the real mortgagee. 

In the lower appellate court it was contended on behalf of the 
appellants (i.e, the defendants in the suit, or some of them) that 
Musnmmat Sumaria was the owner of the mortgage, and that as 
she was not a plaintiff the suit could not bo maintained by Dujai. 
The lower appellate court chiefly relying on the fact that Dujai 
had sworn that the money attached on the former occasion was 
that of his wife, decided that he was not the owner and that there- 
fore he could not maintain the suit. The learned Judge of this 
Court held that this was a finding of fact behind which the Court 
could not go in second appeal. 

It seems to us that the only person concerned to deny the truth 
of Dujai’s statement in the present litigation that he was. the real 
mortgagee was his wife the defendant Sumaria. If she had appear- 
ed and denied her husband’s title, she might have confronted him 
with his previous statement. She did not, however, put in an 
appearance at all. 

It is argued in the present Letters Patent appeal on behalf 
of Dujai that, he having made Sumaria a defendant and she 
having set up no defence, Dujai could give a good discharge to 
the defendants in the event of their redeeming the property and 
that if a decree was passed under the circumstances in favour of. 
Dujai, the Musammat could never sue again. It seems to us that 
the contention has force. If Dujai, instead of making his wife a 
pro formd defendant with the allegation that she was merely a 
benamidar for him, had made her a co-plaintiff with exactly the 
same allegation, the question could not possibly arise. We may 
suppose another possible case to illustrate the point. A man brings 
a suit on foot of a mortgage adding a person to the array of defen- 
dants with the allegation that this person holds the mortgage as 


Yoti. XXXVIII.) ALLAHABAD SERIES. 


125 


benamidar for him and that he has been made a defendant because 
he refuses to join as plaintiff. t It can hardly be said in such a case, 
if the alleged benamidar omitted to defend the suit or to deny the 
allegation of the plaintiff, that a decree could not be made if the 
mortgage was duly proved and primd facie proof of the owner- 
ship was given. There seems little distinction between this and 
making (as in the present case) the wife a pro formd defendant. 
We need hardly say the case would be very different if the defen- 
dants could have shown that Musammat Sum'ari^ could not have 
herself sued and that^that was the reason for substituting Dujai 
as plaintiff. 

The only point left undecided by the lower appellate court was 
the question whether or not Dujai and Kangali could maintain the 
present suit having regard to the litigation in 1906. These two 
persons under the circumstances of the present case were quite 
entitled to join as plaintiffs, their rights inter ae being a question 
for themselves. Kangali had purchased the property in the pre- 
vious suit and paid for it and Dujai had voluntarily joined him as 
a plaintiff. The present suit could be maintained against all per- 
sons who were not made parties to the previous litigation and it 
is not alleged that any of the defendants in the present suit were 
defendants in the litigation of 1906, except Sheolcoti Lai, against 
whom no relief is now sought or can be given. 

The result is that we allow the appeal, set aside the decree of 
the learned Judge of this Court and also of the lower appellate 
court and restore the decree of the court of first-instance, with this 
modification that the decree will be for sale of only the half of the 
house which belonged to Nanku. We make the usual mortgage 
decree and extend the time for six months from this date. The 
plaintiff appellant will have his costs iii all courts proportionate 
to his success against Khedu Lai. 

Appeal decreed. 


1915 


Dojai 

V. 

Shiam Lai/. 
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Before 'Justice Sir Tramada Charan Banerji aiul Mr. Justice Walsh. 
LAOHMI NABAIN PRASAD^ akd otukrb (Plaintiffs) v. KISHAN KISHORE 
CHAND and OTitnnR (Defendants). - 

Bind a Law— Joint family properly- Sale by father during minority of soft— Suit 
by son for cancellation of sale— Limitation— Act No. XV of 1877 ' (Indian 
. Limitation Act ), schedule II, article 120. 

A Hindu who at the timo had a minor son r.olcl cortain joint property in 
1831. The Balo woe pre-empted nnd part of (ho property was subsequently 
transferred by ono of tho pre-emptorfl. The vendor’s son attained majority in 
1695. Moro than throe years nftor 1895 three sons vroro born to him and 'in 
1913 tho father nnd the sons sued for cancellation of tho salo-decd of 1881. 

Held, that tho suit wns barred by limitation, inasmuch ns tho titlo of tho 
son of tho original vendor hccamo harrod in 1893. Tho proporty ceased, to bo 
joint family property and the Eubscquontly born grandsons -wore notin a posi- 
tion to dispute the sale. 

Tjoe facts of this ease were as follows: — 

One Bisheshar Prasad, father of the first plaintiff and grand- 
father of the other plaintiff, executed a sale-deed on the 28th of 
April, 1881, in favour of ono Jhagga Bam. Rai Debi Saran Lal~ 
and Sarnam Singh brought a suit for pre-emption and under a 

deed of compromise, which related to the amount of consideration, 

» 

got a decreo for possession. In execution of that decree they got 
possession of tho property in 1883. At the timo of the sale 
Bisboshar Prasad had a son, Lachrni Narain Prasad, who was a 
minor, having been born in 1877. No suit was ever brought by 
Lachrni Narain Prasad to have the sale cancelled or to obtain 
possession. Subsequently three sons were born to Lachrni Narain 
Prasad, in the years 1904, 1906 aud 1909, respectively. The 
present suit was brought by Lachrni Narain Prasad aud his three 
minor sous on the 12th of September, 1913, against the representa- 
tives of Rai Debi Saran Lai and Sarnam SilSgh for cancellation of 
the sale-deed of tho 28th of April, 1881, and for possession of the, 
property. The material allegations in the plaint were as 
follows (1) The sale-deed, dated the 28th of April, 1S81, was in 
reality altogether fictitious and without any consideration and was 
caused to be executed by Bisheshar Prasad aforesaid after fraud 
and deception had beon practised upon him. It was not binding 
upon Bisheshar Prasad himself, nor can it be legally binding upon 
these plaintiffs j (2) during this interval, Rui Debi Saran Lai, 

* First Appeal No. 101 of 1914, from a decree of Lai Gopal Mukorji, 
Additional Subordinate Judge of Gorakhpur, dated tbo 7th of February, 1914 
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JO snot^gou' 8 ■ l^ueS- ‘pnxnj jo snoxqsanb aqq oq sy *19^ 
pni 2 09 f> saSud ‘uoxqxpa qqg ‘Msrj npnpg s,auAejq; no paqea 
9 jp -(g) nqvg ■ a m-oy 'lysjnjr tApurBj aqq jo qnol qnaAi Aqiad 
-o.xd aqq pun aqnjosqn aranoaq ej-es aqq pm ‘apes aqq paqxq'ej 
OABq oq paxnaap aq ppnoqs oq ‘paAAojpe exuxq aqq nxqqux apes 
oqq qceadxax oq qms -b Snpxq qon pip 9q sy *qi paqtqYi 
jo qnasnoo sxq naAiS peq p'esux ^ npe.t'ejq xxuqo'erp jt SnranxHaq „ 
Ajoa aqq xnoij pxpeA -naaq ©A'eq pjnoiA opes aqj, ’osbo aqq 
jo qoadsn .xaqqone stxav ajoqx *qq£u qisqq oataoj qon pm 
p'Bseqj ninxE^ xxnqo'erj oq snos jo qqjxq qnanbasqns aqq pne 
-Aqjadojxd Apxxn'ej 9q oq paseaa Aqjadojd aqq pnn paqsxnSniqxa 
sew. Aqjadojd sxqq oq pns'Bjp nrem^ xnxqoerj jo qqSt.x aqq 
‘868t vi asno siqq ni og -paqsxnSnxqxa sbaa Aqiadoid qons oq 
qq§u aqq qms Ann joj noiqeqixmi jo pouad oqq. jo notj'BniTn 
-laqap aqq no qnqq. sapiAoid qoy noiq'eqxtnxpp oqq jo gg noxqoag 
'8681 n I paJJ'Bq axrreoaq Apaxnai siq pus ‘asno sxqq oq potjddB 
U8I' jo qoy noxq'eqxxnxrp pjo aqq jo Qgp opoiqiy *9p3S oqq 
paqouadrax aA-eq ppxoo aq aqnp qnqq jo sxeaA aaiqq mqqiM. put? 
5681 ^eaA 9 qj Aqiiofexa panreqq'B ‘.xaAaAxoq c ajj *Aqtssaoan 
jnSaj Aq paqxodclns ssapm ‘pp'BAnx . sbav paap-ajus aqq . os^ pnn 
‘qnasnoo sxq qaxS qotr ppxoo aq pnn lonxui •e sxjav pnsn.Tp ntei'ejq; 
xxnqo'eq; paap-ajns aqq jo axixxq aqq qy *paap-apBS aqq jo ^qipipA 
aqq noxqsanb oq qqSu on qoS 0 At?q sjqiqnx'apd loxixxn aqjj 
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• aqq .xoj jn<pm[vg[ 6uvf xqsnnj^; pnn '[vj j,vpung 'J(j' 

9 iq< n °H 9 q t I TO R q?JAv) pmn^ imp*) iqsnnj^; aiq^og aqjp . 
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wdHjwouw £ *A mr>Vjj,r) r pdj[ 9 l to?/sw/'U4»y f sqx.xani . no pauq aq oq 
qq^no pnB pajj^q qon sbaa sionixn j|iqs aaaAi oqA\. spxqniBjd .xaqqo aqq 
jo qxns aqq f 9 gp apxq.xn aapnn pajiqq sbaa pnsnjj nxa.xnjq; ixnxpBrp 
jo qxns aqq qnqq paxxxnssn aq qi ji naAa -qnqq paqqxxnqns .xaqqinj 
9 H : 'ZT bSqd 'p.nnjjp jo Ainq; s.qoojpqj no osp pnn panqap si . 
pnmj axaqAi ' 1 aSnd ‘pnBjq; no 1.103 no P 9 II 91 9 H ‘P 9 ^ n99 q qon 
pnq suoxqsanb p'Bijaqnxn aqq os pnn sqnpxnnoop osoqq ppn panjnqai 
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u. pout'nqqo ieqq pm? 'iCqxcd qsxg eqq 30 sqm?puo39p eqq jfq p©q 
•UOROKloa Avon oju oxjav 'qSmg ureu.x'cg put; msaisg xqopj jfq qq§no.xq 
miA\ o]i/n oqq jo qoodso.x in uoiqduiO'O.rd aoj qms y •ureqj nSBnqp 
OHO JO .1110 A 'll} MI poqn 09 X 9 ST?A1 pOOp-OJUS' 

oqjjj ’Oji/K oqq jo oqup oqq qi; 'jjiqutTqd qs.xxj oqq ‘pusujjj uiuinj^ 
iiuqMiff non Hp( pun pUKicrj .n/qsoqKig; ouo oq poSuojoq iqjodoad eqj, 
* 1.881 ‘ipdy jo qqgg -oqq uo qi jo qoodso.i tit p©qtio©x© poop-ops 
if jo. noiqi?[{0omto .xoj pun /fqaedojd ©[qnAoradii uruq.xoo jo uoissassod 
joj qtns a) jo qno sost.ii? {uoddx? siqj, — : *pp ‘HSTY^pm? ifaHXYgf 

*noiqT?oqdd'B on puq qoy uoxq'GqiTUFp 9qq jo . 
8S uoiqoog ’Xqjodo.Td ipuiuj oqq oq oq posnoo joaou qi pun ‘Aptanj 
eqq oq poSuojoq jpqs ^quodoad' oqq peu.xoouoo o.xoav s^tqmnqd .xouxra 

' ‘«Ci 

eqq so ax?j os qnqq poqqxmqns 'Ajdo.x lit suvqi,ivpj xqsunpj 

•oanpoooj^; pAiQ jb ‘©pop) eqq 
jo ‘f epu ‘9 jopjo uo poip.i osp? ojj •uoiqsonb qnqq §up£.xq qou 
ur pogtqsnf stjai oSpnp oqnuipaoqng pou.xnoj eqq os pm? ‘prej st?a\. 
pnmj jo esno v joj uoxqnpunoj ou qutujd oqq u'j ••(q) (i,n[poioyQ 
mr)dO[Dn r j'bj J -a 'oydnQ uivdv^r vCnm*) i qSnouo qou o.xoax pmi.Tj 
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paisaddB aABq oqAt sjnapnodsaj aqj 04 sjbod jo jqs ano q jia\. jBaddB 
aqj sstmsip ^SnipioooB a^ . -passttnsip xCpqSn: uaaq SBq pnB jrej 04 
punoq sbai 41ns aqj jnqj noinido jo aiB oav spunoiS asaqj tiq 'Qbbo 
srqj nr jnpqd aqj nr epBut sbai jnauinSissB qons otx { Aio[aq jjnoo 
aqj j£q jno pajniod sy qmBJj paSapB aqj jo sjnauinStssB ejinqap 
pm? jBap aqmn 04 pnnoq ojb sjgijniBjd aqj piiBjj jo prnioiS aqj no 
jqSnoiq 4ms b ni jnqj 'aanpaoojj [tatq jo epoQ aqj nt papiAOjd 
os[B st siqj pun ‘pjaq ^jpajBadaj neaq snq jj •pn'eij jo punoiS 
aqj no nttBjo .tiaqj pjBAiioj jnd iqSnipjoooB ifaqj pun ijinoggip siqj 
4jaj sqtjupqd aqj jbijj jsajinBtu st jj ‘paiaBq-aniyi st ‘nojjBnapB 
aqj apisn ’ 40s 04 ano sb ji jbqij sat jt ‘pBSBij ntBJBjq itnqoBrj 
jo nrpqo aqj pnB ‘jins jnasa.id aqj niBjniBtn 04 pajjijna jott 0K 
sjjtjntBjd jouim eqj AtaiA siqj nj ‘qj-riq ^q jqSii b paimboB aABq 
. jqSrtn iaqj qoiqAt nt £)jedojd jBJjsaonB jnrof aq 04 pasnao dqjiiq 
jiaqj jo ajBp aqj jb ‘pBq ji sb ‘^jjadoad aqj nt jsaiejni Are ajmboB 
jon. pip ^jjnanbasqns. moq ejaAi oqAi sjgijniBjd .tontni aqjQ \tea/£ 
jnqj nt sjasnqojnd aqj 04 i{8jn{osqe passnd pne ^{itobj jmof aqj jo 
/jjadojd aqj aq 04 pasnao ifjaado.id aqj pnn 8681 U I P n9 ni3 0 J otneo 
p[os ^jjaclo.id aqj .xaAooa.t oj pnn noijenai|B aqj ajndsip oj jqSii siq 
‘os op jon pip aq sy -ijjadoid aqj jo troissassod paiaAooai aABq 
pjnoo aq pnB ‘8681 J° ^Jjdxa aqj aiojaq eraij araos apise jt jas oj 
41ns b jqSnojq aABq ppioo aq ‘pt|BAni sbai noijenaije aqj j j *868T 
nt jontjxa anreoaq os op 04 jq#u stjj •pesejj nie.iejq itnqoeq; sbai 
PBsbjj jnqsaqsig; Sq apent noijBnaqB aqj jsajnoo p]noo oijav nosaad 
ijno aqjQ •sa.mjBOj jua.iejjrp sjnasard esno jnasaad aqj jnq ‘Aiojaq 
jjnoo aqj jo jnetuaSpnf.aqj nt apBni si aonajajai qoiqAs. oj asno aqj 
ni pfaq sbai jBqj; -jt jo ajnp aqj. jb jsixa jon pip iaqj qSnoqjjB- 
‘notjenaqB aqj jo ijipqBA aqj noijsanb oj pajjijna oibav njoq 
^jnanbasqns suos.iad jaqjo ‘jt oj jnassn jon pip pnn uotjBnai^B aqj 
panoijsanb aABq ppioo oqAi aonajsixa nt i![iniBj jBqj jo aaqnxant enios 
si a.iaqj ‘^|iuibj npnijg jnxoC ( B jo laqtnacu b iCq noijBnaijB aqj jo 
ajnp aqj jb ji jnqj pjaq naaq snq jt jnqj an.ij si jj MBai! jnqj oj 
/jjuanbasqns moq pB aiaM f snos siq f spi jniB[d .taqjo aqj, •i’j.iadojd . 
^IjncBj jntof aq oj pasBao pnn sjasBqoand aqj jo ijaadoad aqj aniBoaq 
‘panjaqnoo sbai 'aq sb .tbj os ‘^jjadojd aqj pnB jotrijxa aniBoaq jqSu 
siq ‘os op jon pip aq. sy '8681 ^Jisdoad aqj jaAooa.i oj pnB 
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‘9T6T 'sunj JO, qqj, eqq’poqBp ' andTzeq£) jo egpnf qotaqsTQ; Satqeprgo 
'nreann p'ecataBqnpi jo aspao a-e nioaj ‘9I6I jo 621 - o& pjeddy Qsat^ m 

noxsioap ©ip} no SnnfjQi ‘Atojeq qjnoo ©qjr 'pajBaddB jjpnpid ©q jq 
•' jins ©q;} passimsip ©on^sni qsjg jo qanoo ©q^ nodnejaqj, -b© 9J4 jo 
4° fd .isq pegBtaBp Avm /ub nt pBq job qoqtp ©qq. 30 ©pie E { piqntB|d 
©qq mojj qqiB© p©AOta©iqon pBq ©q q*eqq p©gtqs©q©qpnBqqB0 9qqqooq 
quBpn©q©p ©qj^ •XjStnpJOOOB p©pp©p ©q pjnoqs ©sbd ©qq pins qqBO 
qBqq Xq ©piqu pjnoAi jgiqniBjd eqq ‘qoqtp ©qq jo ©pts jeqtaojj 
p 9 A 0 tn©j qqjB© jo jgiqnpB{d ©qq oq ©uop nssq pBq j©A©osqBqAi 
©S'Boi'Bp on qBqq jb©ais pnB wwoj ©qq no qqt?o siq ©q'eq ppum 
qnBpnejep ©qq 31 qBqq qjnoo ©qq oq psq'eqs pnBq^nq ©qq qms ©qq 30 
©sinoo ©qq up 'jpsjeq j©q iq nsspq ne©q gntABq sb p©j©ptsnoo 
©q oq bbai ©S’BO eqq jo qonpnoo ©qq nt ©>|Bq qqgrra ©q q'Bqq d©qs <£j©a© 
qtjqq SunCBs Sq papnjonoo pnB ‘sjoqBjqtqjB qntoddB pne ©qBUitaon 
oq ‘uotqBjqtqjB oq ©qndsrp m qniod ©qq j©j©j oq 'qms eqq AtBjpqqm 
oq ‘qms ©qq ©smaojclmoo oq j©Aiod pBq ©q qBqq qno q©s ospe ©qs 
peap ©qq nt pnB ‘qq raaap pptoqs ©q sb ©sbo ©qq qonpnoo oq siaAiod 
pnj ratq ©abS ©qg -pnnqsnq j©q jo jnoABj nt i©njoqqB-jo-JQMod 
]Bto©ds b psqnoax© pjtqutBjd ©qq qms ©qq jo qonpnoo j©doad ©qq Jo,jj 
•quBpuajep ©qq Xq peqseqnoo sbai qms ©qp, -so©jq j©q pagBump puB 
qo[d J©q jo b©jb ©qq peonpaj snqq pnB ‘qoqtp ©qq jo ©pis J©q thojj 
qqjB© neqBq pBq ©q ‘si qBqq ‘jqtqnpqd ©qq jo ©sn©dx© ©qq qB ‘sotqjBd ' 
©qq /fq panAio sqojd OAiq n©8Atq©q psqsixe qotqAt qoqq) utBqj©o 
b panepm pBq jaqqiq ©qq qBqq SutpB©]d nBqpj nBtaBZ-zn-iSB^ 
qnB{|QddB qnBpoejsp ©qq qsntB°B qtns b qqgnojq tqtg bzibjj quq 

— : smojjoj sb ©j©'Ai ©SB 0 siqq jo sqoBj anj, 

•cctoaj pequeesip (i) 2 V WA * A ai?{svpvs '£IQT '^oy sqqt?o eqq jo 
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eqq no uotsioop joj qjnoo qnqq oq qtns oqq popnniuoj pnn qjnoo q8J]J 
eqq jo © 9 Joep eqq episn qos ‘l« 0 ddu oqq poAVopn *‘no>p?q pnipoq do.qs 
eqq. eqnq - oq uitq ozi joqqm? qon pip pnnqsnq oqq jo JnoAnj tit /Conjpqqn 
-jo-JOAiod oqq qnqq pimojS oqq no osjt? pm? '(j) n nu1} Jf 

•a 'iCvCiv'ii a / ii[8 / apvg m notsioop oqq no Sni/fjoj Avo[oq qjnoo eqjQ 
•pojnoddn qiqmn(d oqjp *qios oqq possitnsip oonnqsni qsjp jo qjnoo 
oqq aodnojoqjQ *soojq jo qojd Joq poSntunp /Ct?av /nn ni jou 
qoqip oqq jo opts sjjtqnitqd oqq raojj qqjno poAomoJ qon pnq oq qnqq 
pogiqsoq oq pan qqno oqq qooq qnnpuojop oqx *?f{2njpjooon popioop 
oq ppnoqs osno oqq pm? qqno qnqq ,fq ©piqn pjnoAi piqnnqd oqq 
‘qoqrp oqq jo opts Joq mo jj poAomoJ qqji?o jo jgiqmnjd oqq oq onop 
nooq pnq JOAoosqnqAi oSnainp on qnqq jtioair pm? uv.iojp oqq no qqno 
srq oqnq pqnoAv qnnpnojop oqq ji qnqq qjnoo oqq oq poqnqs pnnqsnq 
oqq qins oqq jo osjnoo oqq nj jjopjoq Joq /fq noqnq nooq SniAnq sn 
pojopisnoo oq oq suav pst?o oqq jo qonpnoo oqq nr oqnq qqSiui oq qnqq 
doqs if joao qnqq fimAvs Aq popnjonoo pm? sjoqnjqiqjn qntoddn pm? 
oqnnnnon oq ‘noiqnjgjqjn oq oqndsip m qniod oqq jojoj oq ‘qins oqq " 

AvnjpqqiAt oq ‘gins oqq ostniojdnioo oq joAvod pnq oij qnqq qno qos 
osqr oqs poop oqq tn pnn qij moop pjnoqs oq fir? osno oqq qonpnoo oq 
SJOAiod pnj raiq oat?/? oqg •ptnqsnq Joq jo jtioavj ui /(oujoqqu-jo 
-joA\od jntoods t? poqnooxo. jjiqmnjd oqq qins oqq jo qonpnoo jodoad 
oqq Jojf -qnnpuojpp oqq Xq poqsoquoo sva\ qins oqj, 'poojg joq 
po»nuu?p pnn qo[d Joq jo roji? oqq poonpoJ pnqq pm? ‘qoqip oqq jo 
opiB joq mojj qqjto noijnq pi?q oq ‘si qnqq 'jjigunqd oqq jo osuodxo 
oqq qu ‘soiqjnd oqq Xq ponAVo sqojcl OAxq nooAvqoq poqsixo qoujAv. qoqip 
mnqjoo t? ponopiAv pnq joqqnj oqq qnqq ®mpno[d m?qj[ nnuiw-xn 
'I sl7 Ai qunqoddn qnnpnojop oijq qMiiJ?“« qins v qq^nojq jq|g; nxn? % q 
qnopuodsoj piqninjd oq j, •poont?qsmno.no ^aiAvopoj oqq jo qno sosun 
pnn pnntaoj jo jopjo tin uiojj p:oddn no si siqjj — *p 'tivuctoj, 

•qnopuodso.r oqq aoj ‘pmuyjr pyqbj tAjnnj^r 
•qnnpoddn oqq joj 'uni/jp brn[8j qmuumynftr 

•qanoQ qSrpj oijq oq po[noddn qnnpnojop oqjj 

•RITJOta ot(q no noisioop joj qjnoo qnqq 

~oq qins oqq popnmnoj pnt? qjnoo qsjtj oqq jc* oojoop oqq opisn qos ’ iai 8 ™iv£ 
‘jnoddn oqq poAtojp? noqnq pnq oq doqs oqq oqnq oq nnq ozijoqqnn qon Kvn H kykvz 
pip pnnqsnq oqq jo jiioavj ui XotMoqqn-jo-JOAVod oqq qnqq pnnojS . 

oqq no osjv pnn '(j) ij / n.*rj[r 'a ifrifiriy nv{B7)pvg ui GTC1: 

'iiIaxxx "ioa], ‘sxjtOdau avvt xvioni situ, ggp 



•ioigfvzi^g; 

ft 

KVItJH KVKT7. 

-Zn-IBVA\ 


STGI 


m qoxqAV ‘©sto qtqq'm uoaiS seat sb /qijoqqn'B qons -ispupp *Aiopoj 
o; ©{qtun rat j qoupv quo si noxsiosp qtq;p ;§mptt'B!)s pita/ 
n99! U9 J° Avon si qoxqAV '/tqinog; jo qmoQ qSxjq 9t l^ J° seSpnp oAvq 
jo noxSxoap peqiodoj ©qq motj jturiQjjxp ©.it ©av esntosq os|t pm? 
‘j©qqt[ ©qq oq n©Ai§ /quoqqnt ©qq jo quaqx© ©qq putqsj©pan ppnoqs . 
sqn©$t qons qquv {tap oqAV snosjod qtqq qotqiodrai /{ybnb© si qi qtqq 
pot 'jjtqsq jxaqq no sqot op oq /qx.xoqqnt p?j©n©S qqm /o|dra8 /©qq 
raoqAA snos.xad jo sqot ©qq /q pnnoq ©.it /©qq qoxqAV oq qnaqx© ©qq 
pntqs.xepnn pjnoqs ©{docd qtqq qutq.iodrai qi quxqq j qtqq si Smqq 
-/nt /ts oq Suuxisop .xoj trosngi /{no /pj •©otSt j — '£ ‘ bstyj ^ 

•©pxst 

q©s ©q p{noqs Avoqeq q.moo ©qq jo .xepio ©qq pot qos.i.xoo si qanoo 
qs.iq ©qq jo noxsxosp ©qq noinxdo Am nj -piooei ©qq no /©o.xoqqt 
-jo-.x©Avod ©qq jo ©StnSnrq ©qq jo avqia m d©qs eiqq ©qtq'oq j©Avod 
]{nj ptq pntqsnq sj}iquit[d ©qq qtqq paxjsxqts tan j ©sto qnasead ©qq 
uj -0 noiqoss m psqxqdraoqnoo .x©qo ©qq ©qtra qon pjnoqs /qitd t 
jo qneSt pazxioqqnt (t /{np „ t /qAV nostai pooS oness nto j mgjjo 
© qq E©qtra oqAV nos.x©d t oq ntqq J©qqnt qqto ©qq s©qtq oi{Av nosjsd 
t oq /{ddt /{{t©i qoxqAV sooxqt.x©pisnoo ©an ‘/tqmog; q-q '’qj tj *j 
in Satjn .1 ©qq jo ©Sad qt ptmoj ©q oq ©an qoixpv suoxqt.iepisnoo 
©qj, ‘©suss j©piAv ©qq ox qon pan ©sn©s p©qox.iqs©A sqx at /qoo p©sn 
©q oto <t /qrcd „ p.xoAV ©qq qtqq Avoqs oq s©o® qoxqAV ©StaSnuj on st 
©jeqq j|©sqi qoy ©qq nj ‘qins n oq Zqrcd n /q noqnq ©q nno nisieqq 
p©noxqn©tn notqon ©qq qnqq ©qt!{dca©qnoo /[.m©p gj,px jo ^ qoy 
jo oi ptin 6 ‘8 snoxqcog ‘©qtq pip ©q qoxqAV d©qs ©qq ©qnq oq jgAAod 
qnj ptq /pt{ ©qq jo qnoSa sn pntqsnq ©qq qnqq a©A9osqtqA\. qqnop 
qs©qqSi{s ©qq qon ©Atq j *qt ©sitnoadtnoo oq sn ]{©a\ sn qxns ©qq nop 
•anqn oq ‘©ontqstn joj ‘pntqsnq .xoq oq s.i©Avod ©Aisnoqx© /jqa ©AtS 
pxqmtfd ©qq qtqq pnq pun /{{njo.Tto qi jo sntioq ©qq psnitatx© 9Atq 
j ‘p©nj©onoo si ©sto qnose.xd ©qq nr / 9 n.ioqqt'jo-j 9 Aiod {tiosds ©qq 
sn xcj os nj '/tAi Xnn nx sn d{©q qon op sasto .xoqqtq ©qj, 'g/,91 
jo x qoy jo oi pnn' q ‘8 suoiqoos /q p©qn\dni©qnoo doqs ©qq eqnq 
oq p©A\ 0 {|T? n©oq stq .Tonini n jo nnipannS ©qq sssno mnqjeo nx 
qtqq qno paqnxod n©sq suq qj ‘poMoiioj ©q qon ppxoqs pnt qo©jioo 
qon sx ©Aoqt pauoxqnsm. notsiosp ©qq q*oqq poS.m st qj ’©qnq' 
prp oq qoxqAV doqs ©qq ©qvtq oq .xoivod pnj nnq ©av® pntqsnq s ( ptq 
-mt!{d ©qq jo juoaoj nx /©n.xoqqt-jo-aoAvod {txosds ©qq qtqq quaijeddn 
qnT?pn©j©p ©qq jo J]T?qoq no sn oiojaq p©pn©qnoo st qj 'squatn 


[•IIIAXSX -r IOA 


881 


•S3IH3S CLYSYnYTIV 



•es ‘ftiv lz ‘*a *n *i (W6i) (?) 'zlq *-nv l “a ’i *i fsssi) (s) ■ 
*iix ‘-nv is ‘-a -a *i (6esi) (e) -s? ‘‘wo n ‘‘a -a i (988i) (x) 

*9T6I J° 9 811 •oH ttoisuea lEtnuniQ , _ 

J9A0 pnnoq eq qon pinoqs oq ^qAi osnno Aioqs oq sstqo qsip: oqq jo 
oqt3.xqsTS'Bj\[ v Aq tiodn pGj^o s'bav pqug pniqoQ qunoijdd'c oqj, 

— : s/Aoqoj st? 9i9Ai esuo siqq jo qoi?j ehj; 

•pOMOtlOJ 

(f) vn v l I A -lOMdwB pm? (s) uvmtfi ipvrj ‘ A ssojtSiug-ttowtQ 'q? Jeqiu oq 4! 

pssstid oqA\. oSpnf exp} oq nodo si qx pnE 'iehtj qon si qx ‘qaxiOQ jo sopH exp? jo 
'8 optu ‘ija aeqdEip ,fq poamBeij be pojEes qon si aopao tie be 3no{ os qxig; 

•poMoqoj (z) uvumiQ vG.cn (j -a sio-tHwg-wanQ pnE (p) sitoqqWjU \ ff fo uo }} 
•pad ei/f /o J9/)VUi mp t'j •nosjtod posnooE tie £q epEtn hoibtab.i aoj uoiqBoipIdB 
he Smssixnsip aopao he a\qtaoi oq aeAxod ou ssq qanoQ qSig 0qq q^qq ‘PPM 

•uopuo fo fliipuitf—Q oqnx ‘/J4 
uojdvqo 'piioo fo going— epig pouyiuuo oyi no tuopxo sjt moinsx oj pnoQ 
H&IH jo uffmog— gmiedpnC fo moioog — egg nopoes ‘epoQ o-mpaoojg poupnuQ 

m iyhys cusnaoD '<* aoaaana: 

" , l s l'°A l oopsnf ’jLjflpuv iivqpng, oopsnp 'uji[\ojofeg 

•TVMMrao tv-moisiash 


•'psnio'ftv ivdddy v 

s 

•BIJITIOD IP m sqsOO qqiM. 

pg.ioq69i st q moo qsiij oqq jo ooioop oqq ptre episi? qos si Atopq qmoo 
gqq jo jopio oqjQ -pgAiogi? st p?9ddt? ©qj/— \BanoQ hhx £g 

, ’pnnoq si jjiqmi?id oqq qms oqq ni sqoi? osoqAi. 
Aq 'pnnqsnq aoq'oq giqmiqd oqq iCq noAiJ? /fqijoqqm? oqq ni popnpnt 
pnn ;Cq psqnidcagqnoo bi oxeq opmn jsjjo oqq nomido ^m nj ’qmoQ 
qSrg; iCnqinog oqq mojj SniJQjgip ni noipqisgq bb 9| pgj j pqq 
nosnsa: Biqq. joj si qj ’jgjjo'oqq sojjnni oqAL nosjod oqq oq qon pm? 
qqno oqq so^nq oqAi nosjgd^gqq oq aniq^pi snoiqsDnb oq p9qo9Jip 
gq oq a'cgdd'o ‘qno paqniod snq .T9ijqo.iq ponansi Am. si? ‘qanoQ q«ijj 
iC^qroog oqq Xq ngAiS snosfo.i eqj^ *SZ8T J° X 3°V P 3 PI A0J< ^ 
dgqs oqq oqi?q oq pgzijoqqm? qon bi qins i? qonpnoo oq pgzrioqqni? 
qneSn nn iCqAA nosngj on 99s j *qms t? ni qnoppm nn bi? osui? ?Ci?ui 
' gougjanooo sqi ni gii?i j9A9Aioq ‘qonptt qins i? ni doqs i? si qnq^ 
‘sn oiojgq osno gqq ni opuni bym qoiqAV agjgo oqq 9?[i?ni oq Xqji?d t? 
S9jqi?n9 g^gq; jo y qoy ’ssiqind oqq jo sqot? oji? qnoa^n oqq jo eqot? 
eqj; -qms eqq jo qonpnoo oqq j o osodind oqq joj jodojd poraoop 
oq qoiqAi qot? Am op ppoo qnoSi? oqq 'io3noiqs qon si qi poopm 
ji ‘esco quQBaid oqq nr noAi^ /qnoqqni? oqq B9|qm9S9i oonnqsqns 

’IIIAIXX '10 a] 'BJAIOJSu MYi NYIQNI ETHX ippt 


•IS 

‘8 'joqiuooofj * 
9T6I 


*nirg vzir^ 
'a 

KVIIJX KYKYZ 

•Kfl-IBYAi 


9TGI 



•ivHvg 

aHiaoQ 

•a 

HOHaareg; 


9 T 6 I 


61 

s'Bq japjo prog: jo qooinaSpnf o o©q^ ,, — : po©j qdojSojod ‘g^gx 
jo ©jnpaoojj jooioitjq jo epoQ eqq jo ooiqosg •peqqiuiuioo 
a©Ago ©q qoiqM t ©oogjjo oo joj iniq qsoioBo ooiqoiAooo o ©Aqq 

BjCoAVqO qiAV pQSOOOO ©qj^ qoqqtnboo 013 SO Sniqq ©OIOS 9qQ qOO SI 

ij'Bqj f qo©maj©AO£) ©qq jfq eoo©qn©s eqq jo ootssttosj si j£p©ra©i /pro 
0T W JI 'p 9 JJH 090 0AOq JOq ‘©JOJ ©JO S0SOO qong l SJ©pj0 Sqi QSIA 9 J 
qooooo qjnoo eqq ji pasnooo ©qq oq oeddoq quv qoqM' ‘do soaoq 
uotn p©j©pjmn ©qq oeqq poo qjnoQ q£iu ®qq -^q p\©qdn oeaq soq 
ooiqoiAooo ©qq poo j©pjotn jo paqoiAooo ossq soq oooi o ©soddng 
•/•cav ifno oi peqoTjqsaj eq goo pjnoqs pooj ©qq oi qonnqijq qs© 
-qSiq ©qq jo sjQMod ©qj, •jCpoaoiqneqoi 9aop os©q ©Aoq qsntn siqq 
poo ‘sqanoQ qgijj jo ©so© eqq oi ©pout som ooiqd©ox© oo avoj 
oqor passod soai pig; oqq ogqM qoqq paAjosqo 9q piM qj ,/jojj© 
|oou©p o qogjjoo oq jo ggg ooiqoss oi papiAoad so qdaox© ‘©oios 
oqq AV 9 IA 9 J jo j©qjo poqs queraaSpnf sqi pooBis soq qi oaqAV qjooo 
°M » — : spo 9 j qggj jo pig ©poQ ©jopsoojg joimnTJQ eqq oi psonp 
♦ojioi jfpooiSuo so g9g ootqoag ooiqdaox© on ©pom poo sraioq 
josp oi os pios ©Aoq pjooM qi ooqq qnsmeBpnC oavo sqi m©ia©j 
oq p©Mopo oq ppioqs qanoo oo qoqq ©jnqojstSag aqq jo ooiqoaqot ©qq 
boav qi jj -noo qjnoo joqqo on qSnoqq qoamegpnt omo sqi aigiadj % 
ooo jf|oo qjooQ q°iH 9 qq qoqq SAvoqs poo jo©jo si ooiqoas aqq jo 
SoipjoAv oqjj -qugragSpnC oavo sqi avoiasj oq J 9 AVod soq qjnoQ qBrjg; 
o 9 .iop 0 oojp; |ooiniijQ jo opoQ oqq jo 093 ooiqoes oq Soipjoooy 
— : qnooijddo ©qq joj < ‘iC.i9S[nj][ oqog 

■oi| p]noAv noiqooijddo 00 
qoos J 9 qq 9 qA\. ooiqsaob ©qq 00 s©°pnp OAiq jo qoo©g o oq qi pajJ 9 j©J 
©q ‘ifUSTNYa QOjqsnp *jp[ ©jojaq pio[ Soiaq ooiqoopddo oqq 00 

<{ ’ 2 oiJO©q joj p©xp ©qop ©qq jo patojojoi 
©q ooin siqq q©| poo iraaMTvg ©oiqsop mj\[ ©Jojaq -^ofj,, — passod boav. 
a©pjo Somopoj eqq qoiqAv 00 ©oiqsnp JPiqQ P 9UJt?9 I 0l 15 0! 1 U 0 T^ 
-oopddo 00 p©qo©s©jd qooopddo ©qq 'CJ 0 X ‘joqoisqdsg jo^qqgsqq 
oq *p©J0©s qoo som. qoq ‘imaNvg; ©oiqsof *jj^ ^q paoSis som aapjo 
qoqj, 'noiqooi]ddo ©qq Soiqoefej .iap.io 00 passod j\oqaq siq 00 [©s 
-otioQ Soijoaq jgqjo if{Stns ^oiqqis ira^NTg ©oiqsop ‘^np 

jo pog ©qq oq 'SI 6 I ‘©^inp jo qqgg ©qq 00 qjnoQ qSrg ©qq oq 001s 
-1 A© jot pgpddoooqq ©g 'passirastp soav | 0 ©ddosiq qoq '©qojqsiSojf 
qouqsi(j ©qq oq p©jo©ddo ©g; ^qijooas qsinJOj oq p©qo 9 jrp som ©q 
poo iniq qsotoSo passod soav japio oy uooiAoqaq pooS jo ©q oq 

ggX ‘sai'ias ayaYHYTiv ['inAxxx ,, ioa 



‘ii t ‘-nv ts fc a -a: *i (g 88 t) <*) '&A 9 ‘‘nr i '*s n *1 fsssi) 

•S 6 C -IIY £5 *0 'I 'I (T’OGl) ( 8 ) ’5* '- 0 I C D *1 *'0 -, 1 1 (988T> (i) 

©qq jo ojnqnn qonx© ©qq oq sn qqnop ut Tioeq ©Aaq oq sjnoddn ©jj 
•©ST?© ©qq jo soonaqeamojto ©qq ni ©i{ nno avotaoj joj noiquoiiddu 
un qon jo JoqqoqAA 05 6X3 qjnoQ siqq 05 uoiqsonb ©qq Buijjojoj 
j©pjo an passed ifaaNYg; ©otqsup \iyg; ‘2161 ‘JeqtnQAo^j; jo qaQi ®q<* 
nQ # /Saix 80 q joj p©xq aqap ©qq jo poraiojnt ©q num siqq qoj pan 
LCHSilYg Qoiqsng ’jpf ©jojeq iCurj ,, — : psssnd syav jopjo Humopoj 
©qq qoiqAV no ©orqsnp jaiqQ pooj'cs] ©qq oq uoiqnoi|ddn uu poquosojd 
quaotjddn ©qq ‘SI 61 ‘J®qw.iQ^d©g jo Tp 9 ©qq nQ 'pop 3 ©s qon suav 
qtiq 'ifasNYg; ©oiqsng *j]R[ /q p©u 8 is snAv jopio qttqj, 'uoiqnoijddu 
©qq Suiqoofoa jopjo uu passed ‘jjnqeq siq no fosunoo Snliuoq 
joqju ‘iqSnis Stnqqis ifHSNvg; ©otqsnp ‘jpf ‘SI 6 I '^Pf J° P n £ 9 V 
nQ 'SI 61 ‘annp jo qj()s ©qq no qjnoQ siqq oq uoistaoj m potjddu 
noqq ejj 'passiuisip sua^ jueddu siq qnq ‘oquiqsiSnj^ qonqeiQ; 
eqq oq psjnoddu ©jj '/qtanoos qstnjnj oq p©qo©Jip suax. oq pun tniq 
qsain2n passed suax japjo ay MnoiAuqoq pooS jo ©q ; oq j©ao pnnoq 
©q qon pjnoqs oq jCqAX ©snuo Axoqs oq ssu]© qs.iq ©qq jo oqniqsiSuyj 
n jCq nodn pojpso suax inqr.g pniqoj) qunoijddn ©qj, — : saxojjoj 
sn oju sn ©Jojoq sqouj ©qj, — t ‘nsiYAV pm?- aiYacmj, 

•Sniceas ©itnboi poquqoip ©an qoiqAX sjopjo ^uq 'jjasunq 
©Spnp ©qq Aq uoqqiJAx si qoiqAV jopjo an joSnijuosoqq oqejdaioquoo 
qon op qjnoQ q^IH oqq jo s©inj ©q^ -pejeqpx oq Axon pjnoqs sosno 
osoqq tn nAxop piu[ sn Avtq ©qq /qAX nosnoj quojxxddn on si ©J©qx 
’sje©,! og qsnj ©qq joj poAvopoj uo©q ©Anq osno pnqnqnjjy ©qq 
pnn qr pan Snpnj qoneg pnjj; n si nqqn©]T!0 tl 2ui]nj 9q t p 

— : nAvojQ ©qq 

joj '(uosuioopfir -y[ Mpj) oqt?ooApy qn©uuTJ©A 0 {) qnnqsissy ©qj, 

•p©qr{dni©qnoo si qneraeSpnf jo avoiaoj 
v qnqq SAVoqs ®niim poqp qsn] ©qq jo eni] qsn| ©q^ -(f) luvmij; 
?}P7 r A GS9.t/fwg[-U99n{) pan ‘(g) n r i}'aj[ -a uouddmg- i pe.iepisnoo©j 
©q Ximnqjeo nno j©pjo un qons pmx jopjo ©qe|dtnoo v qon si qi 
qons sn pan popjos qon syax p©AiorA©j ©q oq jopjo oqq ©sno qnosejd 
oqq ni ©seo ifnn np *A\tq pooS qon ©jt? (%) uv^mjo vtiunq 'a 
8S9.idw£[-\i93n£) pun (j) suoqqiQ *^{ fo uoifipd dip fo~,idpmu 
97 l? U I B ®sno oqj; '©jnqn[si 2 orj- oqq jo uoiqnoqnt oqq soqnoipui /C{.ino|o 
pm? ©Atqs©22ns si uoiqnjoqpo eq^ <( Mop.io jo qnoraoSpnf qons soai 2 
qoiqAi qanoo oqq /q poAioiA©j jo poj©q|n oq qonmro qi pouSis os nooq 


:iiiaxxx "ioa] 


981 


•XTnyg 

tunsoQ 

'rt 

uonaang 


ST 61 


‘siHOjsra mi . nyiqki ami 


•ITHvg 

cmiaof) 

•a 

loaaawg; 


ST 6 I 


•B6 *-nv iz ‘a -n i (toet) *gA9 ‘nv a “a ,r i -i (sssi) (s) 

‘AAT ‘‘IIV IS ‘-a *1 'I ( 6681 ) (g) ^ ‘• 0^0 fl ''3 '1 ‘I ( 988 l) (]) 

jo seonnqsnmoato eqq oq j£]ddn op oa oqn peuoiqnem sSuipa 0A\q eqq 
‘os Snteq siqjj ’popes eq ppoqs saepao qons qnqq qoeaip ijanejo 
QAoqn penoiqnetn sejna eqq noinido ano m qnq * popes iCqnnsn 
qon ©an saepao qons qnqq qaodea ©oigo eqq tcrojj anejo si qj ’qanoQ 
siqq jo sejna eqq jo aeqdnqo jo 8 pnn g sepa eqq jo eSnnSmq 
eqq jo AvoiA ni Snipes eatnbea qon pip aepao-«eqq qnqq p©San svav 
qi HAV.OJQ eqq jo jpqeq uq ’uoiqnoiqddn quesead ©qq qqui qanoQ 
siqq oq etnoo oq qunoqddn eqq oq nedo ptqs si qi ‘pepes noeq SniAnq 
qon ifnaKYg eoiqsnp ’ajf jo aepao eqq ‘qnqq sn eaojeq poSan si 
qi pnn ‘(f) nnv% • a MMdutg; jo pnn (g) ‘A 

ssdjd'ui'g-uddnfy jo sesno oqq ni qanoQ siqq jo snoisioep eqq qqiAi 
pessoad neeq osp ©Anq eAi qng ’ei[ qounno aeqqnni qnesead eqq 
ni AveiAoa aoj noiqnopddn nn qnqq noinido jo /janejo ©an ‘eaojaaeqq 
‘©M ’Sntpa penotqnenieAoqn ©qq tuoaj aejjip oq ‘Fesno pmimao 
ni qneraeSpnf sqi AiaiA©a oq a©Aiod /aoqnqnqs qanoQ siqq neAtS 
sinaoq sseadx© ni qou snq eanqnjsi^eg ©qq neqAi ‘a©A©osqnqAi nosnoa 
on 8©s nno ©Ai pnn qanoQ siqq m noisioep siqq taoaj pesseadx© ne©q 
a©A9 snq qnessip oj<^ -%f ‘’opQ $q ‘g -r j *j ni peqaodea aAoqn 
penoiqnetn noisioep eqqlqqiAi qnemeeaSn pnj m ‘aoAooaoiii ‘si qj 
•epoQ qnesead eqq raoaj aejjip qon s©op qcedssa siqq ni pm? ©oaoj ni- 
neqq snAi g88I J° ©anpeooag pmraiap) jo ©poQ eqj, -quoninaoAop) 
poog eqq iq pesioaexe sn nAioaQ eqq jo eAiqnSoaead eqq oq peddn 
un si /pemea ifqno ©qq pnn ‘nosaed pesnoon nn iq epnxn uoisiAea 
aoj uoiqnopddn nn Suissicnsip aepao f nn AieiAea oq ©anpoooaj pn 
-tniuQ jo epoQ eqq jo 698 notqoes aepnn aeAiod on snq qanoQ qSrg 
©qq qnqq ppq qanoQ siqq jo qoneg uoisiaiq; v (g) uvMyQ 
*a ss9ddw{f[-u99nfi jo esno eqq nj ‘qanoQ siqq jo seSpnp 0A\q jo 
noisioep v, Xq peaeAoo ^pneap si qoiqAi ©no si qniod eqq qnqq eoiqon 
S.lfaawvg eoiqsnp -apf oq qqSnoaq qon snAi qt ijqueanddy ^ep ppoo 
AieiAea on qnqq p|©q (q) suoqqyf) •£ fo uopipd dift fo Mftvvi 
9yi uj ni pnq qanoQ qSig nqqnopQ eqq jo qoneg; pn^ v qnqq 
qno Sntqmod ©Aoqn panoiqueni ©Anq ©Ai uoiqsenb ©qq no noisioep 
noq 'AieiA v qqm seSpnp oAiq jo qoneg n oq ‘aeAOAioq ‘©sno ©qq 
p©jj 9 j©j ©jq t /qn©m©Spnf jo Aiopea aoj noiqnoijddn nn ao noispea 
aoj eno qs©aj v si noiqnopddn qsn[ siqq aeqqeqAi ^ns oq qpotgip 
si qt„ qnqq aepao siq jo esanoo eqq ni sqanraea eq sn ‘noiqnogddn 

•saraas ava?HTTiT [iiiaxxx "ioa 


481 


•rjIOT JO 98 -OH snoontTioosin jiajo # 


‘0991 jooScSjaoux oq:j jonoijdtnopoa aoj pons aoSuSqaom 
| CU j 8 uo oqq 30 nospnnaS v ‘gT 6 I ‘GoScSjaom pnooos eqq jo nos oqi oj %x pjos 
aoScftjJOtn pnooos oqj noqM ‘8681 II?nn ooSnSjaora sn iqaoflo ad oq? jo uojssossod 
ni ponttraoa nos siq ao ooSnSjaotn: pnooos oqj; •©Sr&jaoni qsatj oqj ijo ptvd 
oSvSjaoni pnooos oqq no poMoaaoq £onom oqi qqiAv P' aVi Aiaodoad oqi po3ii3 
-jaora uitiSi? snos oqq jo ono ‘joqijuj oq; jo ■qq.’oop eqq ao^jn ‘ILSI n I ‘Al^doad 
afpTOXUj oqi jo omos poSrcSjaom snos anoj jo Aimuq a; jo aoqiiq eqq 0381 n I 

*SG uoijoas ‘( pY fipsdojj; /o J?fsuVJj,J 
‘S98T f° AI '°R J°Y— uo }1 v )i ui yi — wGv&pow puocos o) pjo* ftjivutf puv 
pafoffjuout-OA p9tuwpo-> CipTnipo fipofiojfZ — Jo6v6pcw-oo /?Q wojjduippw uof 
jins — PH ‘fgt Mioxpv'i ojnpsj/os ‘(7oy uotjvjvtnq uvipiq ) 8061 f° XI °R PV 

# *{siH7aKaaac[) aaaiosT 

any JHSOf aNYiJYHana •<» lasitomna) JHSOf NYHS13T IYf 
'poGffij Boipnp v/y puv nvqpvjj eoipvf ‘jjy ojofpg 


•aiAio saoaNvarraosiH 

'papafai uopmi'iddy 

•41 400(91 AqSmp.iooon j ‘aoiqnoqddn siq4 
qtaipn 04 ‘ANOjaq eqinoo oq4 jo sSuipng eq4 jo avoia ui ‘uosnoi on 
oas 1 -qqSuoj ejqnjopisuoo 4-0 qjnoQ 9 q 4 possoippn snq oqAN. pan 
4auoqddn 9q4 ioj paxeaddn anou snq oqAV ‘pqnA patunoq aqq pmaq 
OAnq j ‘Snipnod qiqs aq 04 paraaop oq 4snra uoisia 9 .t joj uoiqnoiqddn 
siqq ‘payees qou snAN ‘gx6T jo pugg 110 0 tn Aq possnd 

•lapjo 9qq sn qnqq pyoq snqq.TnoQ siq4 jo qoueg; y— •£ ‘ifHHNYgf 

•jopjo gnmopoj oq4 possnd 

diqspiory siq iraaNvg ooiqsnp vqpj 04 qonq Snrnxoo osno oqj; 

" ‘4p raoop Anm oq sn japjo qons Ann 

send 04 raxq 04 uedo oq pm 41 pan ‘if HsrNYg; eoiqsnp -jpg; 04 qonq 
4nos eq 4snui 41 osodand stq4 jo^ ’ifaSKYg eopsnp Mp[ Aq q4m 
4p9p eq 4snxn 4t ‘OAoqn panoiyaom sSnt|tu 0/A4 sqy Aq poxTqdraopnoo 
noiynoqddn an si 41 sn xvj os nj ‘41 400(9,1 ©an. pun yrej 4siun 
uopnoxiddn 4U9soid oq4 ‘anoiaojc .ioj uoi4noi[ddn un si 41 sn anj os n j 
•ao44nui siq4 qxiAi ^nap 04 sn ioj ajqissod 40a si 4j' ‘sSnqnj 0AN4 
osoq4 jo anoia ut If dUNTg; ooiysnp ‘jpj 04 qq sraosp oq sn noi4noi[ddn 
qons Ann oqnai 04 yanopddn 4U9S9,id gqq 04 f 9ioj9j0q4 ‘uado eq 
IH AV '• 1944 'Gni siqj qqm pjap nno oqAV. pan joouoo eSpnp eq4 Ajuo 
si 41 sSnipu OAi.4 asoqq'qynNi. aonnpiooon ni qng ‘esna ynasaid oqq 

‘iiiaxsx 'tloa] ‘giaodaa avti nymki opt 


II 'utquioooq 
ST6T 


IVHTg 

aKiao£) 

•a 

aoHaarcg; 


ei6i 



•msof 

anvKYJmng 

•n 

uiH:>r 

KVIIBXjr 


5TGt 


-"n 


tit 


/, . /'-'// ' - f 
", / • 

'■'V f.t.t 


'/ '-// '.-/•>/;■ 
/ t 


/ //; 1 '' ' " ; ' ' ' q* tri p-r 

» ' . / v - j '' jo 'fi"p f-u' ro /rci o; 

- v *"Y!OJ J-'-tjV'jq Xtu q it . *a 

i {'lYVf-i j ,} r;; rq vutvij/omm 

.";j »*t m ‘vjio.f 

'} X' iU\ '/,//,;! 'JOq UJO.V ff JO i;'g| ft;*, TIO H>v, ojujk HUJ, 

' t,n 'V t" 1 1° oqq U fyl-'j OJJ oq |>.v-;o:.'.v potqjo f>jmt 

( / *'i oOf'iOnoim; :>jvtr. pjjqq ? qoiq /. m of.tqpA oqq m 
‘0* 0(j( f |»M |t - »:»*#»/ Mtx n/.'o J ! ' , r *«iv-fj7A •> — - fa*.oj|oj m?j pi.r-p-opts 
*"|'l ,1" pqjo'.rr/i orj, *{/,?; ojj joj j oj£ qurpnnjop 

“((’I "I O jiidt ip nr oatijija oqq pp.r '£ qui.pxtojr.p oqq 'xxpo/qvQ 
P'j* 'PWU '^«iV J" TO* oqq tJ D 'o v x qtKpuftjrpetp Xq potlirqqo 
noit i.wi ;) till \>nv j\tj pr? d /jiip i.?7A o.mJi |p m o2t;j|ia oqq t;o oEcSqjtoui 
cmjj, „‘(){)\ 'f}f -ioj noX oi ptnq x-ixjq po3i3qjom o.vuq j 
p/(j tqo</ oq joqqnj Xtu jo runq otjq 3uunp pf*£v®qjr< ui 
i«Mv fqqj, 'ti'/rn to nr 0'X‘O <1 pOffopcv pmq jo 

MJMfc VOS] pojqiqxio uni j r.ojoqj^ M ~ : s-aso{J<>! tv sva\ poop 
Mi<) join mxjq jo uoiqjod piunquu pijj, *mi:oX xmq jo nuoq v joj 

001 ’ fi H J‘> un»K 1f PW YPMIHI >MH n 9 ‘1 '<>N qtiv.punjop oi|q 
jo jntjqiij oqq oq oJj?;|j|A pin« oqq po°t;^qoui - o^ quvpuojop 
qt?Q ii?/* ‘09H1 J° oSvSqjom oqq jo qunooo?} tio oqntkip in 
oiiiqjiA oqq tio onp qqop oqq jjo XT:d oq .iop.io ui 'n%\ ‘JoqutoooQ jo 

qqgX oqq uq 0l H 'l l l fc °r 11U M S !‘0] HT ‘aot-puMfi buj pun z '°K 

quupnojop oqq ‘iqfop qrQ in/ uos Fiq f>uiA?:o| ‘poip iqEOf q? (j iqoQ 
•wwoX anoj ui onus oqq tuorpoj oq poqunuoAOo pmt ‘iSt ’B’JlJoumRV 
joj xiquuj quQ ?qo(j oxio jo jiioavj xn toxqjodi jd aoqqo un:qjoo qqxA\ 
Stiopi oqrxdstp ui o3ii((xa oqq jo o3u3q.iotu X.n;nqoiujnsTi v poqxxcoxo 
oq '09ttT 'qsnSny jo qqgt oqq xiq 'oqxidBtp ux o3xqpA oqq Saxpnpout 
BoSxq(TA jo joqxunu xixuq.xoo v jo jouavo mjav upop qvQ xqoQ oxiq 
— : FAVO[[OJ Ml O.IOAX obx.o ot(q jo fkj:j oqjp 

yGSI 'bo]uu unumn^i oqq jo 

H opxj JO()un quouiujOAOQ jvoorj oxjq Xq o;.xjojojo.x v pvav s)HJ, 

qipt[BinSutqFip (x) t iy ‘ A r vua lV Evftny l ooSrJJfjoux tr qon 

par •I'Tloq-pJlxmjo u Ajojcm Kairq oc^j.'u hu\*j rip hops pnj rfivf ’,jctn 

v jo qivil in ppjcp.ipitit .‘'n'.rq ( tpv. rovard v cq Ajdili: q? it prop Vn flPijJV 

'notqnvdpr jo vtpu 

-jntof FpavJ?P 4 s»* (ji*pjo qtit m a\ ijpuj.v.) Xpnnj cqq jo rarquuut pqi jo ttoiqpctl 

oqq nopq OAVIJ qiiSrai jPAPjvt[A\ *£OuT ’qoy uo;q? juuifl nvipiij pq? oj ojnpoqoB 

qfiy oxp jo j-pi opiqji: jopnn notjTjmiq Xq ppjxtq r,r.\\ qins mjj qvqj ’rpu 


CGI 


•B3IU3S aVaYHY'iaT 


[•mAXXX "IOA 


8 qq emiq eqq qu qqqq uotsnjouoo ©qq oq emoo put] qj -Jeqtaem 
SmSvwem v g 'ON qnupuojep suav .ion qmof on suav ©aoqq 

q^qq noisn|onoo eqq oq ©moo put] ©ouuqsut qsatj jo qanoo ©qjj 
•aeSuuum eqq suav g *o£[ quupuejep eqq qotqAi jo /]imt?j npujH 
qniof v jo Bjeqtnem ea©Ai g 'Oft quupuojep eqq pm? jnqmtqd ©qq 
aeqqeqAV ]t?©ddt? qsjtj jo qanoo ©qq /q Satpng ou sm ©JQtjj, 

— : jjtqmujd ©qq .toj 

'(nog mpusuTig ’jq unq qquv) qcivq viioy; odppfl J!P ni3 J 

’£681 

unuuimq ©qq jo jj ©pu aopnn qanoQ qStjj ©qq jo uotutdo ©qq .xoj 
©suo ©qqpeaaojoa quatnua©AO£) juooq; eqq 'oounqsui sjgiqmujd ©qq qy 
MenoissimmoQ /qndr(j ©qq jo qanoo ©qq jo oeaosp ©qq pamatjuoo 
unurang; jo aouoissnntnoQ ©qj, •©[qt.UTnqntnar qou suav ©urns 
©qq tneapaa oq qins ©qq pun dn ptud bum 0991 jo ©SnSqaota ©qq qnqq 
£mp]oq qjtioo qsag eqq jo e©ao©p ©qq ©ptst? qos utuSt? oqAi 'uaouqy 
jo aanoissrannoQ £)nd©(j ©qq jo qjnoo ©qq oq pojnoddn utt? 2 t? 
jjtqutujd ©qj, -qanoo quqq iCq qu p©Aiaat? jC]snotAoad sSutpaij ©qq 
pematjuoo pun qtnsoqq p©o.TO©p uit?St? ©ouuqsrt qsag jo qanoo oqq qnq 
‘p©pu©tm? /|°atpaoooi? stjav qnnqd oqj, -qnemoSpnf stq ui poquotput 
st? popuomt? quit?[d ©qq ©At?q oq suoiqooatp qqtAi qjnoo qnqq oq 
©st?o ©qq popuumoa q.moo qsag ©qq joooaoop ©qq optsu Smqqns 'oqAi 
'mouqy jo aenotssiuraioQ jfqnd©(j ©qq jo qanoo ©qq oq p©p?©ddt? 
jjtqmujd oqjj ’©qndsip ui Zqaodoad ©qq ut sqqSta ©oSvgqaom oqq jo 
©©SuSqaoui t? jo qt?qq suav g *o£[ quupuejep jo uotqtsod oqq quqq pm? 
,/raiq qqtAv ?C[mit?j npurg qmof t? jo sasquteui qou ojoav oqAi 
sAioqdau pm? saeqqoaq stq jo seauqs oqq aojsunaq oq qqSra ou pt?q „ 
iqsop qu(j tup qt?qq ,/quxof suav jfqaodoad ateqq qt?qq qnq ‘Xjnuuj 
npxng; qmof u jo saeqtueui qou ©joav tqsop ‘qt?(j iq©Q jo suos anoj 
©qq qt?qq „ ‘aotquqtmi] ,fq p©aat?q qou s??av qins ©qq quqq Sutp]oq 
‘ams ©qq pa©ao©p (uaouqy jo aoqoaqoQ quuqsissy oqq) oouuqsut qsatj 
jo qanoo ©qj, -qi pos oq /qraoqqm? pnj pt?q oq /qaodoad pins 
©qq uodn ©up qq©p ©SnSqaoui ©qq jo quoui/Cnd aoj qt?qq put? 
‘a 0 qtn©ui t? suav qxquin^d oqq qotqAv jo ^|tan?j ^puijj qmof a? jo 
a©St?m?tn ©qq euav ‘g *o^ qunpuojop ‘qu(j tup qt?qq ‘uotqtqiuiti /q 
p©aat?q suav^ qt qnqq ‘'oipo ddquy ‘punoaS eqq uo popuojop st?At qins 
et IX ‘0981 J° ©SuSqaora ©qq jo qanooot? uo ©|qt?ifnd qunotm? ©qq 
*001 'B^ jo quotuifnd uo squnpuejop ©qq qsutuSt? ©qndstp ui ©SnpiA 
eqq jo uoissassod aoj giqutujd oqq ^fq qqSnoaq suav qins quosaad 

'IIIAXXX yOA] ‘SltfOaHH AVY'I NYiaNI 3HiL ' flfcT 


•insof 

aKVKYHana 

inBOjp 

NYIIBI)I IV£ 

STGT 


•IHBO£ 

auvNYHang 

•a 

idbojC 

KYHSIJI IVf 


- gi6i 


'448 *’£ n ‘Y 81 (9I6IH8) 

’099 '-try As f ‘S TL “I (9T6T) (s) *l ‘tiy f-i '-g -g -j ( 6 88l) (l) 

•oqBorpat AjeAisnjoaoo gg8I jo pa9p-9]Bs oqq 
P nB 1181 jo poap-oMqaoai gqq ai paqiooa sqoBj eqq sb saeanqs-oo 
J° ooo noiqdraepoa sqi pan 0981 jo o§B§qaoin eqqjo qibm.b 
^I inj sbav ‘z *ojsj qnBpnejop raoaj iqaedoad eqq posBqoand 9 q noqAv 
I 0 K qnBpaojop oqj^ *QX6T 'aoqai9AO£[ jo qqgj eqq no pepioep 
‘SI6I jo 8^ I®eddy 'tl ,r I 'ytnpB ^eamvy; -a 
'(e) vw[8uj[ • a ucvyr ^ sm{D %nv;H . A yBuys jvcLBuq; 
i joy noiqBqtuitq; oqq jo x>8T oiotqaa Aq peaaBq eq qon ppioAv artq 
qsniBSa 41ns oqq ‘qsoaeqai oqnjosqB an SatsBqoand sbav oq qBqq 
J 0 Tl 0c L 9l U J9 P^o qon sbav 9 q qBqq pan ‘doSisSpom b jo qBqq Ajeaetn 
sbav ojqiq s t aopn9A siq qnqq eSpojAVonq- |BnqoB snq eaSBSqaoin 
Qq4 tno.ij aoiqnaopisaoD 9 jqBnjBA aoj eoaejsaBjq oqq ji qsqq aib^ 
pejqqos Avon si 41 ponjoonoo si qanoQ siqq sb jbj og ' ’possessed - 
jjosnnq oq qnqAV trcqq 9 .iota SniqqAan j *ojq qnBpaojop oqq 04 Aoatioo 
4°a pip JJtqnnqd oq4 04 poSnojoq qoiqAV noiqaod qBqq jo tniq 
/q op?s oqq pan 'sqqSia eoSBSqaora siq jo eSBSqaota b sbav x "Ojq 
qaapaojep jo aoqqnj oqq 04 sqq&ra qons jo miq £q opBta oSb^ioto 
Any -ggSBSqjoui b jo qnqq ‘jjiquiBjd oqq jo eanqs 9 qq spa-e^ea 
sb sbav. 0981 J° eSaSqaotn oqq pemaepea oq neqAV z 'OR jnBpnojop 
jo noiqisod oq£ *(t) MV ' l } zv Ai ‘ A V VUb ' l lV £®/v 8 F 5 ©{quA-ed 
euinooq oSnSgaora paiSiao oqq ounq oqq toojj ana 04 mSeq ]|iav onnq 
oqq pan ‘HSI ‘WY noiqBqnnrj; oqq 04 optpeqos pnooes oqq jo gf-X 
©{otq.iT? ^Cq ponaoAoS oq pjnoAV aoiqdniepoa aoj jouavo-o 0 b iq qms 
v qnqq pjoq snq qanoQ sxqq jo qonog; y -raeopoa 04 m oaioo 
04 qq°no oq qoiqAV nxqqiAv aoiqBqraii] jo poiaod oqq eSpuqB oq ao 
.ToSBSqaora-oo b jo qnqq anqq sso^ xfaiqqotnosoq j 9 aAio*oi>.t9qqo eqq jo 
noiqisod oqq oSanqo qouano aoj?B°qaota-oo b jo qon hb qong 'ifqjgdo.Td 
oqq jo o.iaqs siq aodn onp qnnoaiB oqBaoiqaodo.id oqq jo qaoin^Bd 
no ao$B°qaooi-oo siq caoaj aoiqaod qons moopoa oq qqSia eqq snq 
potaggpoa H99q snqq snq aoiqaod osoqAv aonAvo-oo oqq pan soiqtpqBij 
oaiBs oqq par? sqqSu ooibs oqq qoS snq oq qons sb pan ‘smoopaa oq 
raoqAv raoaj ooSBSqaoia'oqq. jo sooqs oqq m spates 'ao§Bgqaoin-oo siq 
jo qsoaoqin oqq squosoadoa qoiqAV aoiqaod oqq oq sb *0q ‘o^oqM. eqq 
saxoopga saoSBgq.iota-00 oaota ao OAvq jo eao aoqAV ‘aoiqdranssB siqq 
tiodn -oqndsip at oSbuja oqq 50 sioaAvo-oo oioav 
pas' oq *z 'OK qnnpaojop Aq parasopo'a sbav 0981 J° 0 13 5)1001 


['IIUXXX '10A 


TU 


•ssraas avaYHYTi^ 



■ooxdfy.xoin: oq3 jo Sninuni 
©q^ Snxanp 9 tins am six jnoxnnJOAOQ 03 prod pxtq J© 3 <Pq otp nins 
jOAOjuqAV oo&cSj.iotn srq 03 <fx?d0.i ospx pjnoAv oq ifonom oSuSjaom 
oq3 go prod oq noqAv qtiqq poojSu ojq ujjmxj 3 t?q xqoQ; S° 
yCxxd 03 ©jqxj oq 03 .xop.xo tit 'qi poSxtSj-tom 'o.xojo.ioqj 'oi{ 3uouiifx?d 
.toj Sutssojd bx?av J933tJ( ©q3 sxt pint xjqrroj qxjq; iqoQ 03 .loqqnj 
** sxq Xq poSxtgj.xoiii xiooq pin] 3 J 3 t *13 ‘ ojr.qs sup ponAvo oq pnn 
oSxqju 'isn.in'aui sxq si?av 31 quqj 'jpsimq 03 poSuopq <f3.10do.rd 
poSxtSjJOui ei]3 3”uqq P03133S ifpixtop jxtfl- rop 'poop oq3 nj ‘FJxto<f 003 
jo poptod u joj putt ‘i/, 8 1 'JoquioaoQ jo i| 3 CI no rvav eiqj, 

•tqsop qqxqp:g txjppti^f ‘1 ‘o^r qrropttojop jo joqjxtj 
‘(pOST 7000 p) TtfROp XJIiqSI.XJI l«f J° jn0A1? J XXI POT ,R M J° mus 0l U 
joj if3.10do.xd orrnts Bxcj3 jo oSxtSjjoxii .xxqinns 1: opxun ‘uins sti |3 
nrojqo 03 ‘jxiq xttp '3ms m /voir if3.xodo.1d oi{3 tutq 03 posr.ojoj 
nodnojoqj oqAV 'ooSuSqjout oi(3 03 jqop oSitSj.xotu oqj jo 31x0 
001 ’BJJ prodo.i 3‘> ? (j nip quxtpnojop oip ‘qjitop s.jouijoj oqj J 03 jy 

'00T- ‘ S H .toAo jo uins 11 
joj qjnuj 3x?(j iq©(j otio 01 if3.todo.1d .xotpo pint spp jo oSidfy.xotu 
<fjxmjon.Tjnsn xt oaxjS xtjsop 3x?(q iqopj 'cORI '3St»«ny jo qjpj ©i{3 
ttq ‘<fjjodojd if|ian:j oqj jo j.n:d Ft inis hi avou A3.todo.1d oqj, 

‘MJ-tnoj 

• oq3 in % 3nx!pnojop ‘3i!Q xt:p ‘onsst jnoxppw pnxp sxtq p.xiqj oqj, 
‘nos pnooos nip jo ttos oqj si ‘tMiqsrnf ptf 'ijijnnqd oqj, 
•oiissi jnoqjuv poxp ospt sxuj immrojpnxitjp) uos siq pnxt pirop st 
3 sJq oqj, ’g -ojq 3tropnojop ‘3VQ iitp (p) 'inxtjo.ro^ (p) 'jxjq u,f®tmj^ 
(z) ’pn v $l nnqst.xji (j) siros .moj pnq tqsop 3 tig rqog ouq 

TORI 'uoisiAtp 

nxxxjcnn^]; oqj 03 °uj3xqo.i s.xopjo putt svqn.x nq3 jo /j opu .topun 
3noTm7.10.voy pjooqf oq3 A'q oouojtojoj u si sutj, — -p ‘'rivnaAJ, 
•ifjdo.1 in pjxxoq sx!,w 'pnvQ utvy or>pp>fj jtpnnj 

•nopxtjimij ifq po.T.ixtq sv:.\\ 31ns oqx pint 'ypj 
0{OI3.TT7 oq pjnoAV ojqxtotjddtt oq pjno/v qoxqAV npijjxi ifjuo oipp 
‘O[oi3jn 3xtq3 jo Sniuxtom ot(3 xiiijjiav P?f>v0j.tovi< v 3011 sx?av o { so ojq 
-xtopddxt 30U sxxav 3oy uonxijinuq oqj jr» 3-^7 ojon.1 y \t9p}oy-pr> k n)yo 
v nx?q3 e.iom Sntqjoii sit.vv p 'o^vx quxtptrop p oqi ooy <f3.10do.xj 
70 joj snn jj, ©qj jo 92 noijoos Jopn/q njxwxtdos .to jutofsiuv Xpuntj 
oqq Joq3©qAV 03 so noxisonf) oip 03111 ofi 03 /.ttisroodu 3011 st 3j 

— :'3nxtpnojop joj ‘vpmuvBy -y yp 


IHSOf 

OKVKvnang 

•a 

insaX 1 

KVI1BIJJ XT/ 


dcr 


•iiiaxxx ‘ioa] 


‘BJArOa^JT A\V 1 NYiaNI 3TIJ. 


zn 



’IHSOf 

OKTKVHaag; 

•a 

XHBDf 
NTH8I}J lf£ 


1619 


©qq tnojj noojoqq ©tip qq©p ©gnSqjom joud n jjo ptrd 'iifti tit 
ifqj©dojd ^{tuinj ©qq jo qjnd n poSnSqjotn A|tatnj qutof n jo jaqtnoca 
©no qxjqq ©jn sqonj ©q'q ‘jsquiom SniSnnnui ©qq qon snAY qnQ iqp 
q^qq pan ‘quiof snAY £ jitanj ©qq qnqq qu©mom ©qq joj Suttanssy 

ft \£[tun*j qatof ©qq jo j©3nanai 
eqq snAY ©q qnqq poqstqns qon ran j ,, — : poq.tnraoj qt — (( nondmapai 
jo qqSu sjjtqmnjd qoajjn 8681 J° 9 F S ®tp ptm U8T 3°. sSnSqaora 
©q? op AYoq ,, — ©nssi qqjnoj ©qq no Snjpag sqi nt pan qntof 
snAY Apranj ©qq qnqq pomnssn ©onnqsnt qs.Ttj jo qjnoo oqj, ’Ajtranj 
qntof ©qq jo joquiora Sai8nunra ©qq qon snAY jo seay qnQ tnp 
qunpnojop ©qq jaqqoqAY oq sn poranjj snAY j©A©qnqAY ©nsst 
•psptATp ua©q qon pnq Jiqjsdojd ©qq qnq 'p©qn.indos pnq X|imnj ©qq 
qnqq poqnqs si qi jjnqoq siq no qjnoQ siqq uj *p©|tj' sqninjd snounA 
©qq nr sSntpnajd ©qq raojj jn©p qon st ©sno sjgTqunqd aqj, *j©qaiani 
SuiSnnnra oqq sn qnoqSnojqq poqon tqsop qp(j tnp pun qniof seay 
^| tmnj ©qq qnqq st ©sno s,qnnpn©j©p ©qj, -qonj paqndstp n si qnqq 
sn ©aojoq qaomnSm ©qq nt snajaqAY ‘quiof spay ^[iuioj ©qi qnqq 
poumssn st qi ©on©J©j©.i jo japio ©qq uj *©sno ©qq ui s§mpn©jd ©qq 
tn uoisnjnoo qnajS treoq snq ©J©qx qtJoddt? pnooas jo qinoo ©qq jo 
uoistoop ©qq jo ostAuaqqo jo ss©uqoojio"> ©ip (g) i qon jo jCjtuinj qniof 
©qq quasajdaa oq qq°u n pnq tqsof qn@ top jaqqsqAY ©nsst ©qq ©ppop 
oq pojinj snq qjnoo qnqq sn jnoddn ©qq jo uoisio©p-©j joj qnf.ddn 
qsjq jo qjnoo ©qq oq popnnma.t oq pjnoqs ©sno oqq qon jo jaqqoqAY 
(x) ©q sn noimdo jno paqsn ©an ©ay qjnoQ ©qq oq ©ou©i©joj ©qq 
nj 'qins oqq passuastp |n©ddu pnooss pan qsttj.jo sqano© ©qj^ 

*9"8’868 * S H J° qnauxKnd no niinp ©qq p©©io©p 
©onnqsnx qsjq jo q.tnoo ©qj, *ooi ’sy; J© quom^ud no Xqjsdojd oqq 
jo ©joq.\Y ©qq jo aotssossod sminp jgtqninjd ©qq pun ‘xqsop qn(j iqoQ 
j£q -paqnaio ‘0981 J° 92'eSqjoni ©qq tn©op©j oq ©no stqras ©qj, 

•spjnAYiaqjn 

bivo£ nooqjnoj ocaos f, ©-t ‘^I6i jn©^ ©qq nt qqSnojq snAY 
qtns quasaid ©qq pqnn notssossod nt pamnniaj snq 9©pu©A ©qq oqnp 
qnqq tnoi^ 'qsno nt ©onnjnq ©qq qooq Jopu©A ©qq pnn qq©p ©qq jjo 
pind 9gs ' S H s I i n JO ’008 ’ S H J° mns R P{9 J0 J ‘©aSnS^Jont ©qq jo 
nos oqq ‘tqsop qqtqjng; iqppng ‘q *°iJ qnnpuojop ©qq oq iCqjadoid 
©qq pjos 'qqop ©qq jjo Avd oq ©jqnnn ^uioq 'tqsop qn(j tnp ©qnp 
joqqnj siqq uq *8081 J© qi9r. l]J© n yons sv notssassod 
nr poninniai ©©SnSqjoui srq sjtjd£ ©no-/qn 8 ^" ^l^®n J©,g; 

81-1 'saraas avaYHYnv [•iiiaxxx. 'toa 


•T "tiv n "a #r I *1 (668T) (l) 

aeuAAo*oo eqq qBqq sAioqs qoy <fqaedoaj jo aojsuBij, oqq JO 
QQ UOiqOOS SBeaeqAt 1 oSbSiJOUI B mOOpOa Oq JTtlS 9 oq jCjUO S9X|dd« 
sraaeq m flpnw qBqq qSnoqq 'eanqBu b qons jo qins b 03 qjno£) 
siqq J° IIM £ <l P^Il^dB sbav i,i, 8 X J° qoy uoiqBqirai'j 

©qq jo ix o(tip 9 qos jo g^I opiqay ’Jqop 9X U J° 9 ai 8 l l 8 J° 
querudud no qB(j rep uioij eiBqs siq aeAooea oq qoiqAv uiqqm 0981 
jo o£v£q.ioui eqq jo eqBp 9 qq rao.ij saBOif ifqxis jo poped b pBq oABq 
- '(t) yiV ^ z Pil ' A pwwyy bv/ysy ut qanoQ siqq jo 2 at{na oqq aopan 
‘p’noAi. jiiquttqd eqq ‘qi pjeq puB uoissessod ueyeq ifjoaetupBq qnq 
‘Xqasdoad oqq qqiAi aoqqanj qjBep qou pBq qBQ rep jj 'peaeqsiuimpB 
jfjsnoiAoad sb ogBgqioxn jo aiuj eqq tq uoiqBjeq]B Iwe equra quiod 
siqq no qou pip qi qnq ‘oeaoj hi ueqq qou sbm qqnop ou oqnqnqs siqjj 
•(qoy ifq.iodo.Tj jo aejsuuaj oqq jo eg uotqoos opiA) pitd qqop oqq 
jo ojt-qs s t aeq;Bj eqq joj eiBqs sjgtqnpqd eqq no e&reqo b peainboB 
eq 098T J° oSBgqaoui eqq petueepea jbq reg H2\ m ueq^ 

•9SUB BUOiqBJepiSUOO 

aoqqo (saouko-oo oqq JSaoaiB pepiAip ueeq qou pnq seiqjodojd 
oqq qgnoqq) aquaBdos sbaa jCjiuibj oqq qBqq ‘aoAOAVoq ‘Suiranssy 

qiBj /fipenbo qsnui qins oqq qoedsu 
siqq uj •asBqo.rad siq jo aqup'aqq eouts /Cjtuibj quiof eqq qsuiBSn 
ifjasieApB pjaq /fjaBep SBq quBpuejop eqq pun otj ubd Q 9 gx jo 
egBSqjora eqq jo uoiqdmepo.T aoj qms ou aequreur SuiSbubut sqi sbai 
qBQ[ iv £ qBqq pun quiof rbai Jquxrej oqq qnqq etunssB oav ji qxejsq 

qiBj qsnui - 

qiiq qsuTBSB qins oqq pun saBOif oAjeAiq joao aoj ifjrarej quiof oqq 
oq /[esaeApn p[oq suq ‘pes oq quoqeduioout if purej oqq jo aeqtuora b 
inoaj pesnqoand SuiABq oq qnqq aBOje si qi penmssB seouBqsumoaio 
eqq uj •eSBSqaotu qsag oqq uodn pnnqs oq qoos qou soop j 'ojyj 
quBpuejop eqjQ •©©SBHqaotn puooes oqq jo qpeuoq oqq aoj os op 
pjnoAi qt aquiado \jb qn ptp e|dwniad eqq jj •eeMqtora qsap oqq 
go ptud aeqqBj oqq pun ‘sAioqs peop oqq sb ‘jbq mp oq iCouotu siq 
piBd oegBgqaoui puooes eqj, •aeqqBui oqq m u uoiqBgoaqns „jo 
uoiqsenb ou si oaeqj ’potneopoa oq a\ou qouuBo pun sqsTxo aoBuoj 
ou eSBSqaoni qBqq pon 0981 jo oSBgqaoui oqq meopoi oq aoAiod 
pBq oq ifqaedoad pe§Bgqaoui oqq ni poqsoaoqux uosaod b sy 

•saBOif OAjeAiq aoAo aoj uoissossod ui uooq suq oqAi 
oogBgqaoui puooos oqq oq Jqaodoad oqq pjos gggx ui uoqq puu iptuBj 

niAxxx 'ioa] sxhOcHJh myti kviclki^ 


\ 

\ 

\ 


•IBBO£ 

aNTNYHang 

•rt 

ihbo£ 

HYBBIX IY£ 


9161 


- T “TtT^l'a •'I*l!(688l) (l) 

on si eaaqj, ‘8681 ^©i ©qq .raoaj ipreap ipsaeApn ppq suq 
.quujpdd'B quupuejep ©q^ •saqddu ffi ©piqau uoiuido ita uj 

•a©ppq-©Satjqo u ipo si ©q qnqq ssqnqs ipre ©|0 Arej aqq u©qA\. 
©©SuSqaota n uqq ©quca qou saop ©aSnSqaoui u jo quqq oq snoSopsuu 
©ureosq noiqisod siq paeuAio-oo siq spanSaa s-e'qpqq qonj ©qj, '0981 J° 
©SeSqaora ©qq jjo pred ©q u©qAi aapioq-aSauqo u Apaatu oureoaq 
-q^(j rep quqq sAmqs Apreap qoy Aqaadoaj jo aajsuuaj, ©qq jo g 0 
acqqoas uoiuido ini UJ ‘Aiddu oq qqSno pun uoo qotqAS. ©piqin Apo • 
©qq si ©joiqin quqq ptre ©©SuSqaoui u qon pan aappq-eSAuqo n 
Apaatu buaj. qt?(j rep quqq SAioqs Apnap qoy Aqaadoajjo aajsuuaj, 
aqq jo gg uoiqoes quqq pun '©©aajsuuaq u ‘uosaad paiqq u pun aauAvo-oo 
©qq u©©Avqaq ©no si qms ©qq ©asqM ‘pgp ©piqau oq papueqx© aq qou 
ppoqs ©jdpnud sqi pun ©©SuSqaora ©qq jjo pred soq oqAv aauA\o-oo 
aqq tuoaj eauqs siq tn©ap©a oq a©uAio-oo euo Aq qms n oq pa^ddn ©q 
Apo uuo ‘(x) J’lzvjk -A V' DVJ 'UV hvj.ysy ut uoisioap ©qq qnqq 
: ©©SuSqaoui n Aq aajsuuaq n jo ©suo ou si siqq sn ‘Ajddu qou 
saop ^gl epiq.re quqq p©San si qi ‘.i©A©Aioq ‘quupuajap ©qq jo jpqaq 
uq ‘qouj jo uoiqsanb quqq no Suipug n aoj readdn qsag jo qanoo 
©qq oq paputmiea ©q pjuoqs qms aqq ‘©aojoaaqq pun ‘sqqSia esoqq 
jo ©SpapAonq (pj u qqiM ao sqqSia sjgiqurejd ©qq jo ©ouuaouSt 
ui pun qqrej pooS ui qooq ©aaajsuuaq ©qq aaqqaqAV oq so Suipug n ©q 
qsnui aaaqq qanoQ siqq jo sSuipa ©qq aspun '©aojoaaqq pun ‘ijddn 
pjnoAi apiqan qnqq pun ©©SnSqaotu stq moaj ©aaajsnnaq n moaj 
iqaadoad jo uoissassod a©Aoa©a oq Sums aoSsSqjom n jo noiqisod 
aqq ui si ©q qnqiq p©San si qi ‘jgiquiiqd ©qq jo jpqeq uq ‘©anqs 
s 4 piqnre[d ©qq jo uoissassod aoj qms u oq i{ddn qiM qoy uoiqnqitni^ 
©qq oq ©ppaqos puooas ©qq jo <f>gx ©pwan ao \ aptqan -aaqqia 

•©©pu©A sn sanai uaaqanoj pun ©©SnSqaotn sn sanai 
auo-iqaiqq aoj ppq snq ©aaajsuuiq siq puu ‘jpsraiq oq SmSnopq 
iqaadoad aojsunaq oq paqaodand ©q asaqq jo qou© jo ©sno ©qq uj 

'8681 J° 9 F S 9 93 

ii,8I J° oSeSqaoin ©qq ‘-©'i f qn(j inp iq aajsunaq eqqiq paqnonduioo 
si aaqquca ©qq ‘a©A©AVoq ‘su ©aojsq esuo ©qq uj *0suadx© 
©qq jo ©anqs siq jo quamind iq p©ra9©x>©a iqaadoad ©qq jo aanqs 
uavo siq a©Aoo©a oq ipo qnq ‘©SnSqaoui puiSiao ©qq uiaapaa oq 
©ns qouuno Sums snqq saeuAiO-o© ©qq ©sno iun uj ‘©SnSqaoui v 
mo aj quaaajjip ia©A si qoiqAv ‘©Sanqo u s©ambon ipaara Suiuuaapaa 


['IIIAXXX ,f lOA 


m 


•samas avaYHYiiv 


•T “[IV VI ‘TI ’1 1 (G88I)'(V) 

jo stroisrAOjd cqij 'eoJovSqjem |tmi°iJo oqq jo qi.qg bv popjrSoj oq 
pjnoqs jppfoq-oSjTiqo oqq jo noissosscd oqq quqq ejdjomjd oqq UA\op 
«apft3f /q Xjjnogjtp oqq jo qno Xda\ 13 \\vb q-inoQ s|qj, *s.ionAvo 
oqq jo quqq oq ssiOApu somoioq Jop[oq-oSjpqo oqq jo noissossod 
oqq qoiqAv jopnn s0ont3qsamo.no oqq oq su osut; pjnoAt uciqsonb 
joqqjnj oqq noqq ‘poijddu eq ojoiq-in jj , G{Upoqos oqq 30 
ojotqjn .Toqqo ouios jo noiqtuodo oqq .topun esro oqq SniSauq 
Xq popioAt; oq /{no wo qoY.noiqtjqiunqamiprjoqqoqoinpoqos- 
oqq jo oiotqa-n jo noiqvjedo oqj^ ‘paqdooott /[{nsjoAinn nooq 
qon snq q.inoQ siqq Xq noquq a\oia oqq pan '/apioipip tnojj oojj 
qon st noinsonb oqjj <( ^o®.U3qo oqq 30 qurtii/td uo uoissossod jo 
Xjoaooo.i joj Xq.iodo.id pit?s oqq jo sjeuAto oqq Xq ains v oq 0{qt30i{ddt3 * 
noiqinitni[ oqq si qtiqAV 'oSauqo qrqq jo qcofqns oqq .si qoiq.u. 
Xq.iodo.:d oqq jo noissossod nr si (ofiST .1° i\I *°K) 9°V ^MQdojqj 
jo jojsnu.qp oqq jo £(5 noiqoos jopun oS.nqo v jo JOp[oq oqq 
Jf„ — : snqq poqt:qs oq /nm quad oqjp •uonuamiii oaus oq sti os (x) 

; i-'lY .nct^{[ \a pmayy Lvjypy m oji.oq siqq Xq nAu*p pitq so[dp 
-npd oqq oqoAnt mio jpqtin |d oq') JoqqotjAt st noiqsrnb oqq 'sqouj 
esoqq Smtnnssy -popiAipim qms m Xq.iodo.id oqq qjoj pnq qnq 
'poqtundos pnq sjoqqojq siq pan qt?Q ltip qt qq noiqdninssti oqq no 
oiqnnSin /[no sr aoqqtq oqq .toj osvo oqj, •jpstmq {jtqnnqd oqq /q 
poqnqs sqouj oqq no uoptiqmn} /q poajnq si qi j{ qins oqq putnuoj 
oq ssopsn /jsnoiAqo si qj •/{[tunnoS .mouoo j — •£* 'jj.oooij 
# sq.moo |p; ui sqsoo j]ti Xud oq jjiqnnqd oqq j">p.io ppiOAt j 
•unq /q poquqs suosuoj oqq .ioj qon sdiupod qfltioqq 'qoojjoo 
si JOnoissiniutoQ oqq jo oo.ioop oqq qvqq (£.) i poqr.ro 1 nooq pnq 
noGjoqq noisr op t7 jiqnn qnnprojop oqq qsnin^ti poojrop oq qon ppioo 
qins oqq qtiqq snoiAqo si qi qSnoqq fqou jo /jiumj oqq poqnosoadoj 
iqsop qr(j it?p joqqoqAV oq so uoiqfonb oqq no Siiipng /an 
eAtiq oq c ost 30 siqq jo soonuqpniiio.iio oqq in ‘/jrssooonnn si qj (j) 
— : savo||oj so suoiqsonb OA\q oqq JOAVsnn 'ojojoaoqq 'ppiOAt j -{itij oq 
pnnoq svav qins oqq oituvdos .10 quiof fvav /[jinvj oqq joqqoqAV qnqq 
puita /ui oq jsojo si 'ojojoaoqq ‘qj *po.ioqsiSo.i ojoav poop-0{Tis oqq 
pan ©“nSqjoui oqq qqogr -Sinnoiqsonbun pan qno|is pmnmnoj snq 
3jiqnitJ[cI oqq pan ‘qrg- inp iuojj oopuoA pun ooStiSq.ioui ^aunqonjjnsn 
su qins oq aoud sjvo/ OAq-/qaiqq ouios /qjodo.id oqq p[oq 
snq qnnpnojop Sajpnoqaoo oqjj •noisn[[oo jo pnnjj jo noiqsonb 

•iiiaxxx *ioa] ‘sxuoaaa jayh kyioxi aHi , g^x 


•IHBOf 

cmvNYDang 

ip tor 

KYIISI^J IYJC 


9 IGI 



'p9tU,n?9U, pMOdg 


IHHOf 

OKYNYHang; 

•a 

IBB 0£ 

Bibbi% iff 


9X<Jl 


1 ' TT? W "U >r I I (688T) ft) 


•anScapoo pamca| £m iq 
pasodoid sc aouaiojai aqq Sutiomsuc ni ‘ajojaiaqq ‘jnouoo q ’ejca^C 
aAjaAvq jo poi.iad iioqnqcqs aqq ucqq 0aoui joj jjiqmc|d aqq oq asiaApc 
n99q scq qncpnajap jcdtoupd aqq jo noissassod aqq qcqq jaAaqcqAV 
qqnop on paj nco q ‘pqjddc aq oq 0 |Diq,ic jadoid aqq sc ajnpaqos 
et fl J° W "oppJ* Smqdoooy -qins oqq jo jcssimsip aq-} at qjnsaJ 
pjnoAi. qi qcqq qqnop snouas inc jaaj qon op q qnq ‘noiqcjaptsnoo- 
jo qnamicd aqq puc qncpnajap aaiajsucjq aqq jo sapi/ vuoq 
©qq oq sc Snipuq jaqqinj c joj pncraaa c aqcqissaoan qqSini. 
^ST ©loiqjc jo nopcoqddc aqq i asco qnasaad oqq jo sqocj aqq no os 
op oq 9jiqAvqq,ioAS. qi qmqq qon op j °mqq ano joj -enScapoo 
panacaj ini iq naqcq AvaiA oqq moaj qnasstp oq paacdaad qon 
me j q’Bqi ics oq qnatoijjns qt qmqq q ‘ojoqAi aqq oq -oaScSqaqni 
pcniSuo aqq jo seoqs aqq oqm Suiddaqs spapjoq-aSacqo aqq oq sc 
OMop picj iaqq qoiqAi a}diouijd aqq jo noisnaqxa aqcmiqiSaj c sc 
notqcoijddc sqt papicSai aAcq qon pjno.w (q) ypy Mznj^ *a pwiyy 
Bv/ysy jo asco aqq paptoap oqAi saSpnp panacaj aqq aaqqaqAV. 
si pmra ini m qqnop ijno aqq f Suipjfwv. qouqs sqt no qgq ajomc 
ijddc oq qjnocgip iaoA si qq •sqqnop atnos qjaj aAcq q qniod siqq nQ 
‘tSI ©ptqjtc qi aapnn SntSnuq iq qyq apiqac jo noiqcaado aqq toojj 
paAcs aq ijno nco qins qnasaad aqq qcqq saiojjoj qq *(j) zyy MzVjft 
•a pvmyy Bv/ysy jo asco aqq ni UAvop pic] ejdionud inc iq paqcq 
-tssaoan noiqcoqddc qons si Jon * qins qnasaid aqq oq gpq apiq.ic jo 
snoisuojd aqq i[ddc oq ajqissodnn ijsnoiAqo am oq snicas qq :aajaj 
-sncjq stq qsnicSc ipcdionud qnq ‘ijno jap|oq-aS.icqo paSajjc aqq 
qsntcSc qon si qins qnasaid aqq^ 'ajcs jo Xca\ iq naqq puc aScSqjoic 
jo icAV iq qsjp ‘qins ni iqjado.id aqq pauajsnuiq jjasmiq scq ag 
■aScSqjoni jcmSuo aqq pauiaapaj aq aams J8Ae ‘s.ianA\o amq aqq 
sc picSaj ‘qnanmSjc jo aqcs aqq joj ‘qsmn ©as. nioqAV snosasd aqq oq 
'ijasjaApc ‘jjastniq ni ajqiq Snimicp naaq scq lapjoq-aSicqo aqq ascc 
qnassjd aqq nq *][C qc pajapisnoo qon scas. qtnod qcqq, 'aaScSiion 
c jo noissas'od aqq oq qnajcAinba sqotdsaj pc ni sc papjc^ai at 
pjnoqs japjoq-aSjcqo aqq jo noissassod aqq qcqq nA\op picj qon sca 
qi fijno noiqcqiraij jo ano scai qjnoQ aqq a.ioiaq aaqq noiqsanb aqj 
•aSc”qJoni jcniSuo aqa jo aicp aqq jo sacni iqxis niqquv aSacq 
aqq jo noiqduiapai iq noissassod joj ens oq saanAU) oqq qiuuad oq S' 
os paijddc Sniaq qoy noiqcqitni r q oqq oq ajnpaqos aqq jo §f>q apiqj 


m 


[niAxxx *<io 


•gaiaas aYaYnvnv 


’gf I *a ‘fQQl ‘S9%0R (t) 

f T6T 

‘Ximaqaa jo q?gl eq? pej«p 'xntfeviH jo jisnnj^ ‘gaming Bipneqiqg 
p eaaoap « Sniocwgnoo '? T6 T jo q?TT «tt P^’P 'rndwaiR J° 0 2 p n f 

ejButpaoqng ‘anna 1 ‘H 3° es-ioap b tnoaj frT6t ?° 7 -LH -0 M T^dy pnooog « 

qtmqd gqq jo g qd'BjSBJ'sd ui jjiqnT’Bjd aqx '31ns siq Sui-ouijq 
ojojeq quam^sd jo jajjo jo quauijfed on apara paq jjiquiiqd gqq 
ge qq Bagd v pasiaj squ'epnejap aqx *qxns aqq paajoap gA-eq Auqaq 
sqjnoo gqx -j^g^ in's fo-^pp jo qqnoin eqq hi ^[tio pgsiojgxe 
9q pjnoqs tnaapaj 03 gq£ij gqq g^qq notqpuoo v HAiop ptYj 
sgigaud gqq qotqM m ‘eS'eSaxota s/gsiinqinouS'e m3 sym. 31 P a,B 
mw}J9o sjaai 9Aq jo rajaq v joj shai 31 ‘1981 <0nn f J° ^63 9t ft 
qqm J?aipnods9JJOo ‘8161 fvquivg 'qq/, 'ip'Off ippvsy 'I'j'ijtf psq^p 
si paap-aSuSgjqai aqx •aoiqdinapaj joj 31ns u 30 quo Suisiju 
I'B sddt; ( 83mqm9j9p 9 qq si siifjQ — : ’££ 'hsiy^ pm? TTYSCT.OX 
•qtraptiodsaj aqq joj ( usg 'itfVtf vupu^nf^ *j(j 

•squT 8 j| 9 dd 8 9 qq 

joj ‘pvui'iiY T°qPl T A [ n1? M P Dt? / oor> 2I T^VW * J H ^iq^troxj ©qx 

•apeni naaq paq japnaq qons on qaqq qoaj a S'B pnnoj 
S'bav qj 'jua^C a coos ui 'igdp jo qqnoin aqq Suijnp saaSnSqjoui gqq 
03 /auoin aSaSqjotu eqq pajapuaq ‘pQgp-gSaSqjotu 9 qq jo shoista . 
-oad aqq 03 Smpioooa 'pm| oq 'pajij si3av 31ns aqq 9iojaq ‘qaqq ‘raiq uo 
qnaqomont sbav sa ‘9Aojd 03 p9|rej paq joSaSqJotu aqq qt;qq Suiaq 
psaddB jopnnojS mam Jiaqq 'qjnoQ qxfrjj 9 q3 °3 pap-sddasqunpnajap 
9t TX ' 99 J 09 p 0i[3 panuqnoa qanoo aqn[jadda J9A\0[ gqq pnn ‘qj'ed ui 
rai 8[9 9qq pggjoap gon'Bqsni qsjq jo ganoo 9 i?x 'pHUj |T?jn3{Hoij2 , 8 jo 
eS'BSqjoai ifj'Bnqonjjusn <b jo uoiqduiapaj joj 31ns 13 stjav sihx 

•pDMOJIOJ (i) iwj 

-tvypjiQ ’&yuvg ■ojq'E/'Erl oinoooq puq Aonoiu oSuSjJora eqq wjjb xvo£ eraoa 
jo iipp jo qgnora oqj at eSuSjjoar eq<} no snp pojgptsaoo oq qummu qoas 
20 gqap-oSeSjjocu eqj oeSBSqaora oqq oj pajopn-jq pt*q oq q^qj oaojcI oj nxrq aoj 
Ajssssoaa sbai jt tzoijdinapaj aoj aas p[noo JoS«9jaotn eqj aaojoq gHqj ‘pidg 

•auaA Aaa jo i[pp jo qqnoin gqij tn Ajao pas:oi9X9 eq pjnoqs raeopw 
°3 0 qi 3 1! q^ papiAoid pnaj jBan^jnoijSB jo oSuSjaotti Ajunjorujnsn y 

'uo)')dm 9 pdx uof jws v fo voijnji)-ut a;/; 0? jnppsoxjd 
wpjipuoo v fisnoui sdvCfjom fo jopuvjj — uo}jdzuep ij. uof jttig — offvfyjojtf 

SGKYcI OSGnYG ft ^iKraNa^adi hhhiohv gky gGy QYJ^KYHGK 
'H s 't v M »oi/snf vjp put/ tfvqpvj, do\jsn£ vjp oxojdg 

■■ ‘iiaio ajYTiaajY 

•nuxxx 'ioa] 'siaoaaa mvi kviqni ^ttt. QtT 


‘xequi0O9(j 

9X151' 


( 



•ncmra 

oauuvg 

■a 

ny 

arrtitviinK 


9IGI 


*S06t ‘ennf jo ptrsg ©n? no popioop 'gOGT J° TPiT -oft T ; g fe) 

’8H *3 ‘^681 ‘ssjo^ (i) 

sestjo eseqq qqoq jo eqonj oqy '(%) pmiuj typjnj; d^vj *a wiyng 
I'n.'pqy pvmmvyn.pi zyojj ni qjnoQ siqq /q p9A\.opoj vCpugnboeqns ' 
snAV qotqAY < (\)l r> 7 J.mt'pJb'tf) *A %8'ilvq muoisioep oqq Xq pGjeAoo 
Xpicap si sn ojojeq qntod eqj; ‘joqqni eqq oq enp sq oq sj 9 |>is 
- noo oq qoiqAt qunoran oqq qsnoj qn jo ‘joqqni sqq oq enp qqop oqq 
eoSnSqjoui oqq oq pojepuoq snq 9q jriun pun seojnn 'uoiqdmopoj joj 
qins 13 oqnqiqsni oq qqSu on snq joSnSqjora n qnqq osues uotmnoo jo 
ssomsnq jo aoqqniu n sn ugag smoos qi pan ‘soidionijd qons no posnq 
si ^[jnojo qj ’ooneiosnoo pooS pan ^Cqinbo ‘eoiqsnf jo so;dinnijd 
do pssrq qon st qoy Aqjrdojj jo jojsun.ijj eqq jo Q9 uotqnos qnqq 
quoinnSju m3 9q oq moos pjnoAv stuj, ‘osro siqq jo nopicop oqq joj 
poifojdmo oq pjnoqs oouotosaoo pooS pnn Xqmbo'ootqsnf joto;di.mjd 
oqq qt;qq pnu ‘oSnSqjom oqq jo oqnp eqq qn 90 joj ut qon suai notices 
siqq quip pnpnoquoo si qy ‘/oaom eSn°qjom oqq pejoproq jo 
pird 9 'n;dpnn omtq jndojd oqq qn si3q joSnSqjora oqq jiqan osun qon 
soop uoissossod joaoooj oq qq°u oqq qnqq sA\oqs qj ‘st noiq 

-draopoj jo qqSu n qnipn UAtop s/nj qoy Aqjodo.i,y jo jysuujj, oqq jo 
09 nonoog •oEvSq.iom jo ssnjo siqq ni pojoqno si nuoq v qons AqAi 
snostigj oqq oaiS oq Ajussooomm si qy -ypp jo qqnom oqq ni jCpro 
ojqnmoepoi sT 3 Ai o°i Sqjoui oqq qnqq snuoq jnojo tn rniop qi piuj 
pnq foiqjnd oqa pun oSu^q.roiu jnjnqrnoijSn nn suai ojoqq ‘qnosg.td 
oqq ni sn '9$uo qnqq nj qouttjnd ojn sosno OA\q oq^ -(y) py 
‘lumip.nQ "a 'i-suvff in 5>nTjn.i oqq no pooiqd si oonnijoyj •possrcasrp 
nooq oAuq oq qq°uo qms oqq pnn iroiqnn jo esrino on pnq oq qins eqq 
jo uoiqnqiqsni oqq oq jopd qqop oSnSqjoui oqq Xnd oq pojogo etaiq 
on qt? pnq jqqmojd oqq qnqq qonj oqq jo a\oia ni qi 3 qq st jjnqoq jioqq 
no posinj no(d -9qq pnn ‘pojnoddn OAtiq sqnnpnojop eqj ( -oajoop 
oqq jo oqvp oqq Snpwopoj ypp jo qqnom oqq ni Xqjodo.Td poSnS 
-qjora eqq jo uoiqdinopoa "uiAiOjjn eojosp n ^iqninjd oqq oaiS oq 
popoDoojd Xoqq qnqq jo oqids ni qnq ‘soeSnSq jora oqq oq Gunq iCnn qn 
/onoiu oSvSqjoni eqq jo jopnoq /nn epnm qon pnq jjiqmiqd oqq qnqq 
aonj n sn punoj OAnq Aiojoq sqjnoo oqj, qnsnjoj s,ooSnSqjoin oqq 
jo oqnp oqq 'S 1 6T 'onnp jo qqgy oqq no uiiq oq ponJoon pnq notqon 
jo osnno oqq qnqq poqiiqs oq qninjd oqq jo 9 qdnjSnjnd nj *noiq 
-dmopo.i Aioqu oq potii|onp joqqry oqq qnq ‘sqmqqnojop eqq oq ^enoai 
oSn“q.iom oqq jfrd oq poiqqo pun Kqjodoad eqq raoopsj oq ssonipnej 
siq passojdxo pntj oq ‘StGI *®nnf jo qqgi ©qq ' no qnqq poqnqs 


[•mAXXX T[OA 


m 


’B3IH3S avtiYEnmn 



•gT6I J° 3T 'OH TTonnoQ # 


ajj •ejnpaoo.ij n A TO J° 9 P°0 8I T>.J 0 601 noiqoagjo (t>) ©sntip 
jo Sotunara oqqnppuv ,,Jopio pnnij,, t? sxjav qanog Blip jo iopio 
aqq qnqq paqquuqns ‘squuoi[ddn oqq joj ‘umnivjng -jy -g *jq; 

*pat?iaa.r jo aapjo oqq 

tno.tj jptmog ttt Aqsafc]x[ sijj oq j'osddtj oq aAna[ ioj noTqnotjddB 
tin pa;q .loioafqo aqjj 'q.mog q 8 ijj aqq nr Suipnad st oajoap qnqq 
tho.tj pnddn uy uoqoafqo oqq qsnin^n poppop pun osno oqq pouq 
Aiojaq qjnoD oqq pn^tnaj oqq .loqjy ■o.inpaoo.Tj TI A TO J° 9 P°0 9C ^ 
jo '82 0[tu ‘XIX ja P - 10 J^ptin sansst iaqqo eqq jo pt.iq joj osno aqq 
papuntnaj pun Avo[aq qmoo aqq jo aa.xoap aqq pas.t 3 Aai qanog q°tH 
oqj; ,'oqa ‘noiqnqnoBa.tda.isiin ‘sBoaanJuBA *pnt?jj ''Bo ‘qnomooiStf aqq 
oq snoxqrafqo jaqqo jnjaAas aaa.w o.iaqj, ’papiona.T sbax. oouopiAO 
°& ’pipAoi sbav. ‘jfnnd • oo oqq jo pas aqq japnn Srriaq ion ‘qaaca 
-eajSu aqq quqq pntioaS 0[0s oqq no noiqnorddn oqq passiraarp oaanq 
-sni qsjq jo q.moo aqj; •ooiqn.ntq.m oq qmiqns oq qoTfjqnoo po 8 o]jn 
tre a[q oq ‘ajnpooo.ij [pug jo op' g oqq jo */j apiqjtf ‘qj opipaqos 
.tapnn‘uoiqtjoi[ddxuin optuu jfucduiog sq.to,\\ .inSnc* soSiing oqj, 

— : sa\ o [ [oj bo ojoav asno siqq jo sqonj auj} 
'opoQ oqq jo (o) osmqo 'cOT norqoog jo Sntnuonx oqq 
uiqquv j.iopao qiaig „ v qon sx;a\ ‘ojnpoocw <J pAJO ]0 P P °0 ot l : > °> °inp ot l os pnooon 
oqq J° ill °t nI Aopan pSaipooooid ojoax. qoiqM ‘ooaoqsm qsjg jo qanoo oqq 
oaojoq sSaipooooid oqq Aq posioi oioav qoiqAX jkjoaos jo qno onssi ono Agio Aumrg 
popioop qoiqAi. q-moQ qSjjj OR! *q opom pnoraoj jo jopao uo qnqq l ppg 

"]v.tPafls fo ?vo PnFSi puo Sljuo fljjvuif pnpicup 
%o\ncn puvmo.1 fo xo P'0~„ xopxo ‘ivittjp poutioQ ut H}--P(vpi rijg- o; ]v?ddp- 

— £3 opu 'J7_x Jppuo ,'(o) osnvp ‘cor uotpov ‘(BOCl) V P°D oxnppoojj i}nt£> 

9 -(a> sixKivaj) aaojMAWo 

'auiinrc 'sshoav avoas saonro ana; *« (xsTaaaaaa) hvik ihqh 

/llfvtf pviumvijTijf ootjsvp vjrp 

puv uvjpnjj ojtjstif ’jjy ‘oDijsnp /?} i{Q 'lifting ‘epivipig fuupjj x}g pjofog 


’noKm r nati 

•pomoip 2 noddy 

•sq.moo ijt? ur Bqsoo qquv qins BjjxqniTijd 
aqq Bsirasrp pun Avopq sqinoo oqq qqoq jo sanjoop oqq opist? 
qas ‘f naddn srqq A\of[t? ‘o.rojojoqq 'o^ 'posstuisip uooq OAnq oq 
qq«no poo uoiqon jo asnno ^nn qnoqqiAV QqSno.iq bvax qins B^iqnnqd 
oqq qnqq ‘ojojojoqq ‘juop si qj 'osno quosa.id oqq jo osoqq oqtj ojtj 

•niAxxx ’ioa] ‘sxaoaair aivtc NvraNr aux 


'ZZ ‘xtqniK>T(J 
OIGI 


•KOKra 

oacnYg 

■a 

ny 

arnKvanjt 


Old 


09T 


I '8HH0 Ai 

HVOQS 

HV-D 3HJ, 
• a 

IJM xaQN 


giGT 


oe^ 'esstQ tiEipnj \z (eiei) (ox) ‘559 'sosrQ TiETpux (0T6X) (s) 

*TGS ‘HY 88 '*a ''I ’I (XTGI) (g) '(88l) f8X ‘‘HY 65 “a **I "I (9O6X) (*) 

■(059) 5?Q "UY 18 “a ,r I 1 (gOGI) (s) '988 *'£ ,r I *0 01 (GOG!) (g) 

'62.5 -£ *»I '0 15 (?IGT) (l> ‘819 ‘‘oied 98 "H ,r I T (SOGl) (o) 

‘ eo * <- nY "a ,f i 'i (oogt) ( 9 ) tji ‘-iiy ax "a -n *i (tgsi) (x) 

es^o aqj, '(oi) yBuy t y uivdvftr mnTf vCv.impj^ ‘a 7/so?/^ nupumfQ 

nuysya,^ pm) (q) uiv.ivjtf miysi.iji puiqoQ *a uivsnjp pmtiyy 
no paqaj osp3 ag ‘asno aqq jo noxqjod n qsmuSn pcoddn oq eAnaj 
'4Xtnj§ 0!} qnatpadxaur aq ppiOAi qr pun aapio qnqq qsntnSn paddn nn 
paig pnq jauorqrqad aqq pm? sqmod aqq qn no janorqtqad aqq qsurvSn 
pnnoj pirn asno aqq qno paprq pnq Aiojaq qjnoo aqq 'qjnoQ srqq jo 
aapjo aqq jaqjn ‘qnqq paqqrraqns ag ‘(s) iqig uvyog *a “qqtqq 
C%r>tf no patjaj ag ‘ojnpaoojj ]iatq jo apo£) aqq jo qqT xrorqoas 
jo Sninnanr aqq niqqm fJ japjo jung „ n aq qon p{noAi qr ‘panrur 
-jeqep aq oq qrqs sjaqqnui jaqqo qjaj pun asno aqq jo qjud n jfjno 
panraijaqap aapjo nn jj ‘qn paqooj aq oq ojoav japjo aqq jo ajnqnn 
aqq os{n pun qrns aqq jo ajnqnn aqq sasno qons nr qnqq poqqrxu 
*qns ‘ifq.xnd eqtsoddo aqq • joj ‘(yov'ipjq -^{ ug pun pvsmipp 
m°0 Rsnng aiq.uog aqj, joj) nfpjj ypjy 1 {SV\WJ[ qrpunj 

•ajnpaoojj jiatq jo apoQ aqq jo 2,6 uorqoas ‘eonnqsnr joj 
‘ aag ‘aajoap jnng aqq mojj pajnaddn aq ueqAi puntnaj jo jap jo 
aqq jo ssanqoajjoo aqq Snraorqsanb uiojj papnpajd aq pproAi qnuo 
-rjddn aqq qnqq papnaqnoo osjn ag *ajnpaoojj jiaiq jo apo(3 aqq jo 
gOX xrorqoas joSninnara aqqniqqm paddn joj qq asm jaqqo stm asno 
aqq 'X’jqnanbasnoQ ‘aajoap jnnq aqq qsnxnSn qnaddn aqq ux jauotqiqad 
aqq jfq panado-aj aq J9Aan pqnoo norqsanb stqq pnn janorqxqad 
aqq qsninSn qjnoQ siqq Aq papioap snAi /unduioo aqq jo gas aqq jo 
qnnAv joj qnanraajSn pqnAin nn qon snAi qnatnaajSn aqq jaqqaqAV 
norqsanb aqq qnqq paqqrxnqns ag ;8i,I ‘d '8X ‘I°A 'aNYTiONa JO 
SMYq; S.lHnaLS'lVg ni pasiJmnnras stm joaaaqq qjnsaj aqq pnn 'sosno 
qsqSna jnjaAas nr panqap syai „ japjo I’Btrq,, noissajdxa aqx 
•(l) MOj[ 'ii'DqvU'pig *a fvjbufofl pun (q) / i[6u'ig Cv jf M'PfiT 

v f v U' ' A um ni WMPE 1 n VW z lf v R *(s) 'WcpiV pv'Mcnpjq 
'iC'Djj ‘A .imping mpwcnq ‘(p) ^[Bu'ig pcLinpp %M[pm,miQ 'A 
jivaiunyf njpumiR^) 99Uduvg nwisi.iji vpg ■L'lqpd'iu'ovip.ivg 
‘(g) hMiponoiiQ pj mipumjQ u,vfvjp ‘a uwssoq pdoQ- vpuimy 
no paqaj osjn ag ‘qrns aqq nr qniod jnnqjino aqq suas. qr pnu 
‘qrns aqq nr mnSu panorqsanb aq qon ppoo japjo siqj,' ‘(x) HIS 
wiipog puimsnjy ‘a uidssojj uvyznjy pyfipg jo asno aqq uo paqaj 


1ST 


(‘IIIAXXX ‘aOA 


. ‘saraas ax'avHYqiv 


•95 't n T i (t-ogi) (i) 

noiquoiiddn oqq q-oos .xopnn oq ppoqs qor?.xqnoo oqq Aitxssooon 

st?a\. qx q'nqq ppq q.xnoQ srqi JX ‘noq-R.xqxq.xt? oq noxsstuiqns t? sx? popj 
oq ppoqs qouxqnoo sxqq qon .xo .xoqqoqAV sixav oqndsxp nx .xoqqtun oqj, 
•soxqjtxd oqq nooAvqoq .xoqqtxra: ?C]no oqq popxoop ^qting OA-cq ppoAV 
qjnoQ sxqq jo noisxoop oqq (pos .xopnn Snioq qon qx) qoxxiqnoo oqq jo 
xfqipqxxA oqq sxxax soxq.xtxd oqq uooAtqoq onssr /{no oqq jx 'qqnop o^j; 

•saonxxq 

-sxnnojio mvxo sqx no noxqixoijddx? qnoso.xd oqq qquv pop oq osodo.xd 
0 AV '-^qx.xoqqnt? jo qoipnoo ojqxx.iopxsnoo x? si o.xoqq nxixSt? o.xoq 
•popioop put? possnosxp nooq stxxj (t .xop.xo jtxnxj ,, t: si qnqAV oq 
stx noxqsonb oqq o.xoqAV txxpnj nx sqjnoo .xoqqo nx pxn? q.xxiOQ sxqq nx 
sosxxo jxxjoaor nooq PAtiq o.xoqj, ‘Snijoipioo jCjoa o.xt? pmxjSnjq nx 
sqnonxqoxxno .xoqqo nx noxsso.idxo .itqnnis t? qqtAV Snxpxop soiqi.ioqqnt? 
oxjj, *.xx?o{o Aioa sntxoxn on Xq si „ Jop.xo p?nq „ noisso.xdjro oqq 
jo Jonratxoni otjj, •o.inpooojj |xatq jo opoQ otjq jo '( r>) osm?ja ‘cot 
noxqoos jo Snxnuotrr oqq niqqm jt?oddt: no pnssx?d It .xop.xo p?ntf ,, t? si 
q.xnoQ sxqq jo jop.xo oqq qx?tjq qmxnxjddi? otjq jo jpqoq no popnoqnoo 
q qj Siz oSxxcI qt? *px?|n:qt?jpy /,£ “p ,f I ‘I nt poq.xodo.x ptmoj 
oq ]jxa\ q.xxxoQ sxqq jo noxsxoop oxjj, *sqi.xoui oqq uocin uoisionp .xoj 
ost?o oqq ®mpm?mo.i .xop.xo xn? opxxtit pm? Anxdnxon oxjq jo p?os oxjq 
.xopnn oq oq o.xtnbo.x qon pip noxqtxjqtq.it? oq qurxqus oq qnoumo.xfit? 
oqq qt?qq ppq q.xnoQ sxqq pm? popoddt? Anxdnioo oxjj, ‘ooiqtt.iqxq.ii? 
oq qxutqns oq qnotuoo.xSt? tit: st? pxp?Anx sxxax Antdxnon otjq jo pcs 
oqq .xopnn «npq qon qcv.xqnoo poSojp oqq qtxqq pnno.iJ. ops oqq 
no nopxxojjddx? oqq porsunsip ‘ostxo oqq jo sqx.xom oxjq Stiuopisnoo 
A?av An? nx .xo oonopxAO An? ®nxp.xooo.x qnoqqxAX 'oontxqsux qs.xxj 
jo qjnoo oxjjp ‘noxqt?jqxq.xt? oq qxuiqns oq qot?.iqnoo poSojjtx xn: ojij 
oq o.xnpooo.xj jtaxq jo opoQ oqq jo ‘/j ojn.x ‘jj ojnpoxps .xopnn xxoxq 
-t?oijddx? nx? optxni An?dniOQ sq.xo^\ JtxSng soSm?*) oqj, ‘jtonno^ 
nx ifqsof-njur sxjp oq pxoddx? oq oaxxoj joj rrotqxxoxjddx? ntx sr spu, 
— : •££ avKKYnnpj pm? pat? ‘-p -q ‘scuivnopj 

•popdoj ‘umiLivjns ‘j\r -g mq 
• ojnpooo.x j jiAiQ jo opoQ oxjq jo 
601 noxqoos jo Snintxoxn oqq niqqxAt n .xop.io jt?nxj „ t?qonst?A\ pmxnxo.i 
jo aopjo nx? qtxqq pjoxj oq nooq px?q oortts snoxsxoop jo pno.xq oxjq pm? 
(l) utppnjviu.vf' -a uiV99njj vqn)£nj\r nx ponxtxjdxo pm: po.xopxsnoo 
sxxav 'gg o3t?d qt? 'ptiq-cq-njiy ‘sq.iodopj A\.t?rj mxxpnj ui poq.xodo.x 

•iiiaxxx -ioa] 'sxuoasixr a\yi nviqmi mi, z ( Jl 




i 


■nq ‘f?jmoA\, 
uvosis 

s:io?:vo mxj, 

’a 

xivjjv' liin^j 

GTGT 

/ 


'O'! 'SHtlOAV 
UYDOg , 
S3DNY-9 3HJQ 
■ft 

imp ianvj 


STGI 


!|jnoQ siqq paddt? Sntpnad 'B jo aaqqnm qoafqns aqq oat? 
/Caqqpnt? ‘asso oqq nt sanssi aaqqo oqq paairaaaqap pan panaq 
s^q Atopq qanoo aqq ‘passed sum. paddn oq qqSnos si qi qoiq/A. 
(jsnreS* qanoQ eiqq jo pntstnaa jo aapao oqq eonis qt?qq ga-ea dd-e’ qi- 
aaonnaqqin^ ’joy sanreduiOQ Ai.au aqq hi apnoi naaq snq qnqq 
a^naqo aqq jo AiaiA ni (( aoTOqaodtni peaenaS „ jo uoiqsanb u aq 
ojpras aq jfjpanq too aabj jo qmod eqj, - 60X noiqoas jo (o) 
asntqo japan paddt? oq aAnaj ppads qnnaS qqnop on ppioo o^V 

> ‘ 9 P°0 9 V 

jo '( r>) asTOp ‘eoi noiqoas jo Sninnain aqq mqqm tt aapaVqtnig „ ■b 
sbaa puBinai jo japio aqq qt?qq pins aq jfjpjnq pgioo . qi ‘squara 
oqq nodn noispap joj osca aqq papmonaj pan qnepqjns sbai noiq 
-utqstSaa aqq qt?qq ppq (eonnqsni qsag jo qanoo oqq jo noisioap 
oqq SmpiaaaAo) qanoQ srqq jj •poaoqsiSoa /{jaadoad naaq qon 
pnq qi qt?qq pnnoaS aqq no aSnSqaara jo paap *b oq uaqnq noiq 
-oafqo to jo asno aqq esoddns ^ntn gaa ninSy *avbj jo iCpand 
pm? qot?j jo ^pand ao qot?j jo noiqsanb v aq pgioAi. qt osbo pasoddns 
oqq ni ajtqAv ‘avbj jo ijaand ano bum. noiqsanb aqq esuo qnasaad 
aqq ni qt?qq aq pjnoAs. qnasaad aqq pan osuo n qons naaAtqaq noiq 
-outqsip /qno aqj, ‘squam aqq nodn asno aqq epioap pan aonapiAa 
qt?qq aqt?q oq asno oqq papTOmaa pm? squaqnoo sqi jo oonapiAO 
jfanpnooas jo qraipt? oq paAoad Apnapigns sbav qnamnoop b jo 
sso] aqq qnqq (aonaqsui qsag jo qanoo oqq SmpiaaaAo) pappap qanoQ 
siqq ji pins aq qqSini Smqq anins ^a aA aqq qnq ‘sapand aqq naaAAqaq 
onssi qnnqaodnn ^aaA n nodn sbm qanoQ siqq jo noispap aqq qqnop 
ojq Majjaui amns aqq m snajd aaqqo aqq jo qno Hnisian sinaddn 
aoqqo oaora ao ano aq qqSini aaaqq ppnnoQ ^aijj aqq oq papaddn 
snAV qanoQ siqq jo pnnniaj jo aapao aqq ji qnqq aiqnAiaonoo 
si qj ‘saiqind oqq neaAvqaq aqndsip ni eaaqqmn aqq jo pasodsip 
Opting oaotj qon ppoAi qi ‘pas aqq jo noiqsanb aqq no ^nnduioo 
oqq jo anoAnj ni pappap qanoQ siqq ji naAa f qnqq sbav qjnsaa aqj, 
'noiq-nqnasaadaasira pnn pnnaj ^q pauroqqo naaq pnq qnamaaaSn aqq 
qnqq put? ‘ssananSt?A aoj pn'GA.ni sbav qi qnqq pnnoaS jaqq no paSnai 
-pqo sbav qj ’spnnojS aoqqo p-jaAOS no paSnaqpqo sbaa qonaqnoo 
pa^apn aqq qnqq ‘aaAaA^oq ‘png a^ *paig aq- oq qot?aqnoo aqq 
paaapao 9Anq pjnoAt qi ‘ifut?duioo aqq jo pas aqq japan aq pptoqs 
qnamnoop aqq quqq ^anssaoan qon sbai qi qnqq pappap qi pnnq 
aaqqo aqq no jj 'passirasg) ^tpng aq ppoAi ^nadmoo aqq jo 


[’IIIAXXX ,r IOA 


891 


•saraas aya?HYT3V 



•SIS ' P«K 88' 'a ,f I *1 (6061 ) (it) 


*SSS '■£ ,r I -n T’S (CI6T) (OT) 
'gXl'sasuo qpno 81 (9I6 T) (g) 

'igf ‘S3S15Q truipni 81 (ST6l) (s) 
•S9 '-IIV 88 '■« n *1 (6TGI) (i) 
'1,99 ‘‘UV 88 “a ,f I ’I (IT6I) (9) 


e ■ 

I-5S ‘‘PBIM 08 ‘*a *1 ‘I (iOBT ) (s) 

•gsi **irv os "a ‘a - i (sogi) (tO 
•T-T-5 -tiv TI '•« '1 'I (8881) (8) 
‘689 08 '•II -r I I (EOGT) (s) 

'ZSo ‘’°IVD 68 l 'I (II6I) (l) 

•TTGT 


jo qqg oqq poqitp 'uaSy jo’ oSpttp oqttmpaoqns ‘itjotnig; asqqoqg 

jo oo.ioop V SmttuTjuoo ‘f-TGI 'qsnSny jo qsy oqq poqttp 'raSy jo oSptip qoiaqsja; 
‘snxqnop -,3 -Q jo ooaoop « toojj ‘fiGT jo g98I -or inodfly pnooos» 


OSS ‘1 ' S H 3 ° uotqniepisuoo aqq jo qno qnqq paqttqs suav qp ’osnoq oqq 
jo noissassod .xoj pans naqq troqg; fiung utuqsiSoft qoijqsi(j oqq 
jo .xapio jfq pa.xaqsiSaj Xjpiosjndtnoo stut qx qnq ‘pojaqsi^aj’ paap 
oqq OAuq oq pasnjo.x sqnnqnoaxo oijj^ ‘OSS'l 'S£ 0C I °? psssa.xdyx 
stuv noiqujopisnoo oqj, \xourai v ‘mtqjj fn.xng jo .xnoAUj tit sj- .r 

, n/i® 

pnn uqptrjj qxranmtsnj\r Aq paqnoaxa sim asnoq\n jo paap-apis y 

— :savo|joj sn o.toav astro siqq jo sqotq anj, 

•tnoaj pojnossip (it) /I;?n/o vOwjvfioq 
•a fljpiiQ vuvfivJvjj; tjjoyvavjf *oq poaaojoa (qj) uvuojf jvuuuptf ‘A uvuo$ 
r/?t»njy pno (cl poutoyvj^ »/•'/? p '/S' l[ v H -A H*y : l v Q yjvunydvjj '(e) 
jvlvfvpp •\utppnjv7[vg; ‘(i) jvdoQ itppryy *a Jvmwtjf tt tt/njy ‘(9) jra/tuti/g unvQ 
•a toy jvfjfj '(5) wywjz mvmsvpmaoQ -a fl/joyo vytvdvp^ '(f) W)p\p a 
H6utg yjvuftvg *(n) f u(T t miOvttft -a 207 'paqsinSniqBip (5 ) pjoi/q sojt 

•ouuv’Kj 'a ooqig wot/ojjr put: (x) unypmcyo Pf’iwot/pjp uippiuyyvjp ‘a uvUvm^vg 
jij\t -sostav! Aapmqntn jo tioitBonB on pn« qovjjuoo tt jo ooa\ttnaojao(I 
ogtoods aoj qms t: qon st qms it qoug -Aotiora osvqo.md oqq jo oonvjttq 
oqq jo jopnoq nodn posttqoaml Aqaodo.ul oqq jo noiHSOSBod aoAoooj oq orts ntto 
oq ‘poop-ojits tt jo notqtuqsiSoj put: -notqnooxo Aq poqopltnoo nooq Gttq osttqojnd tt 
qons o.toqA\ pmi !Aqiodoad oiqvAotntni Snjsoqojml jo oiqi^tto pi .tonnn y 

*gg puv x-g suoijoos '( joy 

rijjodoj# fo jolmvjj,) S88T f°AI '°X <°'F~p?£Vip-i7id fijjodo.td fo uoisspstod 
■iof tosvipund fiq jyig—jouyu fiq djjodojd vjqvnouiun fo vsvipuvtf—jouijy 

^(■IKTaKXWaj 

TT^VHCI IVKKVSflK ' n (Baaustvaa) tiaiuosv okt gya HIVHVM 
'H s l v A 1 ootjsnjp ‘ijy puv tfjpuvgr uv.(Vt[Q vpvuivjj ,iig poijsjif VJofpft 


,r iiAio a'ii? f i r i[irci<iy 


'possnusip uoi^voyiddy 


■sqsoo qquv passuusip si pmj sjntj uoiqtroxjddu oqj 7 

'(0) esnt?p 

.xapnn oqnoqiqjoo aqq qunjg pjnoqs a At A'qAv spnnoaS qnoiotyns 
ajc ajoqq qt?qq qnrqq qon op oas. saouwqsumoiio osaqq .lapiTQ 

■iiiAxxx qoa] ‘sxaoaaa aivi nvicini aiu, T70T 


'CS 'Jpqutp0?(j 
QTCI 


•nq ‘8>inoA\ 
uvons 

b:idkvo hhj, 

•n 

ixviK nrn|3 


QTGT 


•visvna 

xvKKvan 

•« 

BVQ KIVHV^J 


GTGl 


•s .<< 1 

r r'Y 


S. > 1 


'tJS. ' 4 ■■ ,f Cr ■■ 

;?V< "•* " '<"5 <7’/'"4-< f< 

•* * * * ' y •'✓>-^/ // 


if ^t* 4 , 

+rjr. * - 


u i^TGl) (g) 
*~ 7 '"2 "I 'I (iigi) ( 5 ) 

'"'IT OS "2 '7 'I (SCSI) (l) 


f ^' // 7 * *" <. *;///• 

' ' r *** ' * •. * /•/ '/*'#/> " 

." '/> O' 5^ V' f.': 


z f jp-A. ox/p/od-; joj pons jomtn oqq 
I^Tr' 1 5; T ^iqjA '( 9 ) y-mqpnioi{Q pjMopf 
f.y.’ stf *f- WhO/f/M/nft mjv jo osbo oqq uj *(g) nmvjg 


'/ '(/iw/iiff MVhy ‘(f) uvuojj; ’tpUMijag *a urtuojy nfiiunjf ‘(g) 
yt/J/j{) v/r,f/r,j<f ’h jwaiunji xuunjy ‘(g) Ar^uni/g ynt)Q 4 a 
t r 'J'lfl * WfKKOKBod JOJ ons uuo jouiui oqq pun pip>A si jouiui oqq 
jo Jno/.vj ni jgjsuujq v sooamsuinojio qons jgpun quqq pgpu uooq 
?;nq qj # su(j uiujujq Xq pgSiuqosip oq 09 9 Auq pjnoM. uoiqmoSgu 
*>qq jo quo SntsiJn suoiquSqqo pmosjod /{uy ■suoiqnSqqo 
[urxosiod jo quouiggiSu jfun oqui jgquo qou pip jjgsunq jourai 
0T f.D ‘-louiui oqq jo jjnqoq uo si’q ninjnjq; qSnoiqq pgpnpuoo 
ptiT? poqttiqoSgu suav opis gqq qnqq quo sqos osji 3 qurtqd oqj, 
■fitqj unlive Aq pgqgjdiuoo. pun pgqonpuoo oigai o[t?s gqq joj 
snoiqiuqoSgu oqq quqq sAioqs osju Jguoni qsgnjng gqq joj qdioooj 
oqj, \ipuitu oqq jo uttipjnnS jujiiquu pun jgqquj gqq ‘stqj umiujq 
uiojj poAioooj nooq suq uoiquiopisnoo oqq qnqq qi m luqtaoj 
n si ojgqq ptqs'jouuu oqq jo anoAnj ui 9 q oq possojdxo si p 99 p- 9 jns 
oqq qSnoqqiy •qonjquoo v. jo oonnrajojjod otjiogds xoj qms n nou 
si qi fjpquri?[d oqq no diqsjoaAi.0 pgjjgjuoo qoiqAv pogp-gj-Gs gqq 
jo sisuq oqq uo qqSnojq ‘aoissossod joj gao si qms quosgjd oqj^ 
•uoissossod ui oq Xnui oqAV uosiod Ann mojj jogjgqq uoissossod 
J 9 AOOOJ oq pgiqiquo si jouttu n ^qjgdoad gqq jo joua\o pun ggjgjsnnjq 
sy '(j) 7 iJ 2 »y r '*A ' i lfi u }S myuh’ng* pmdun ponmuigj snq 901 jd oqq 
jo qjvd v quqq jnijgqmuuii si qi pun dgjgjsunjq gqq oq gjqiq pnj; gqq 
sossnd 0{ns jo qnguinjqsui pgjgqsiSoj v ‘qoy iqjgdojj jo jgjsu^jj; 
oqq jo p(j uoiqoos Jopajj ’yfqjodojd j 0 diqsjgqAVo Snjjmboc jo 
‘ ggjgjstnuq v. Suioq uiojj jouiui u quoAOid oq Suiqqou st gjgqjj ’ 

— : qunpgddu.gqq zoy’svq j/.vpomv(j iqsuu]^r 

•pgjngddn 

jjiqumqd oqj, •squnpugjgp umqjgo jo jgpuioC-uou n shai gjgqq 
qnqq poqjwugj os\n qjnoo gqnpgddn joavoj gqjj ’P^OA sbav 
jouiui v ijqiav oqul pgjgquo qonjquoo gqq qnqq puuoaS gqq uo qms 
oqq possiuisip sqjnoo joavoj gqq qqo0 Saiumuigi uoiqnagp 

'isuoo gqq jo gouiqnq gqq iCnd .oq ssguSuipiAV siq pgqraSis ^iqumqd 
oqjj 'pind tiooq pnq ‘Xououi qsoiuno sn ‘^quo jS 's^ jo urns n 

t 


SSI 


•S3IH3S QYU?HVl r IV [ , IIIAXXX *UOA 




XQ 



'STS ‘'P«H 68 '•£ '1 *1 (6061) fs) - 

’(mf 6SS ’'°F0 os 'VI "I -I (3051) (s) *3SS ‘ ,0 I®0 68 ‘'S -r I 1 (lT6T) (l) 

•9Aoq , B paqp ‘ggg 

“r >r I ’W f% tnasno s’capnpg; aaqiq ©qq ni paAiogoj qon stjav qnap- 
' -nodsaa aqq iq paipa ‘^18 ‘’P^M 88 ’ 1 1 *n 9sno aqj, 

— : i[daa ni ( sv(j u,vpomv(j iqsnnjq; 
•iCqiaonita Sjgtqattqd aqq jo punoaSaqq no paquajap 
qqiAvqqaoj aq ppiOAi noiq^aapisnoo aqq jo eou'epq piojdnn aqq 
aoj qnupTiajap aqq j£q 4ms n q"eqq noppaapisnoo aqq xnoaj snoTAqo aq 
ppum snoiq'uSqqo jo ^qrpnqmn on sbai eiaqq qnqj, 'pamaonoo st 
qoBaquoo T3 jo aouBtniojiad opioads jo noiqsanb aqq st? aBj os iuoabj 
iCra at st qj •qoBaqnoo jo noiqsanb n no quiod nx qon si ‘29 *d 

‘*IIV 88 * qi ,r T T Saiiiuaqi -(g) 'ftffiyo ’oBmpBoq *a fypyQ 
vu'Dfivxvft 'I'fpymvjy; ‘(z) ^oi[Q svpom^m[<j *a ddqig; 'luoyoffl 
‘(x) 'lunypcnoyQ pdwoyvj% uippriMpp^ *a uvUvcruivg mj$ 
i pijBA noiqoBsm?aq ajoqAi aqq aspin qonnno paap*aps n jo 
noiqnoaxa aqq jo qot?j aaani aqq ‘^qand aaqqia jo jfonaqadmooni aqq 
jo noscaa Xq pioA si aps v jo sist?q aqq smaoj qorqAi qnaraaaaSi? 
pnqmn pqnanrcpunj aqq aaaq^ •noiqo'csmtfq aps « oq Aqand 
v aq jonn'Go ‘aaojaaaqq ‘aonitn y 'qonaqnoo oq yfonaqadnioo jo 
aouaqstxa aqq saAjoAni suoppSqqo asoqq jo Sniaanoni pm: noiqisodmi 
aqjj -pajaidmoo si ops jo noiqonsuuiq 13 aaojaq suoiq'cJoqqo 
jo iCjipnjnni aq qsnui aaaqj, 'joaaoqq sraioq aqq oq su sjnenioa.iSn 
pnqnui saijdrai /p.i'cssaoau uoiqdaom sqi ni ops y •qo’e.iqnoo 
v qons ui ifqipnqnni on si aaaqq st? 'paaaojne jfjpwaj aq qomrco 
Sniqq qt?qq jo Sniop aqq aonira v qqiAV qomqnqo n no auop aq oq 
enponaa SniqqyCnn aaaqAi ‘spaoAi aoqqo ni ‘ao 'aonini v si qoiqAv. 
oq' saiqaBd aqq jo ano 'qotjaqnoo n jo panpqqo aq nno 

aonBuiaojaad oqioads ojq; 'qoBaqnoo /aoqnoaxa m? jo oomsmaojaad 
oqioads aoj si qms aqjp 'qacaquoa paqnoaxa nt3 qon si qoBaqnoo 
aqq pnu Sniqqanios op oq [jiqs aA'sq saiq.i'Bd Sniqotuquoo aqq qqog 
•noissassod aoj qsn uvo aq aaojaq Sniqqanios op oq suq jgiqniBjd oqg, 
•a{drais pm? aand noissassod aoj qms n qon si qins qnosoad aqg, 

. — : sqnapnodsaa aqq aoj ‘pj r)fhim[uw% iqsnnj^ 

’saiq.md jo ^naan aqq 

nioaj qno qja^ aaaq st?q ^Cqa^d iCaussaoan on 'aapnioC-non oq sy 
•paap-aps aqq jo anqaiA ifq aontnx aqq oq passed st?q diqsaenAio 
aaaqAi asBo qnasaad aqq jo sqouj aqq oq ^jddn qon saop Suipa qnqj} 


< 


"YINVHQ • 

aviacvsnjq 

ft 

svcr Nivavxx 


’iiiaxxx yoA] ‘giHOjaa mi KviaNi hhi 


9SI 


916T 


•tijivuci 

lYKTCYsrr,^ 

■a 

V(J KIViIY£[ 


STGt 


*6E9 ''OI^O 08 "a -«1 1 (8061 ) (s) 

‘S8S '•oi'CO 68 f, a ,r I *1 (TT6T) (?) ‘igf ‘sas^o tretptq; gx (gi6T) (z) 

'ffZ ‘itT IT ‘*a -r I "I (888T) (8) ‘fill ‘SOSYO qp??0 81 (QT6T) (l) 

p©JJ©J8J naaq s'cq 'sdtqspiorj ii©qq Aq pappap osp? ‘(g) 9so r t[^) , 
svpoviM'iia *a d9(]%d }^07[oj\[ jo ast?o ©qq sti ©jojaq quaranSiu ©qq uj 
'(*) WMlpaitnio Vdvioipjft vwpnMppjg -a woUmung Mjy 
m.. JpnnoQ Aatjx ©qq jo sdtqsp.torj jpqq jo noispap aqq no sotpi 
oSpnp qoiiqsiQ; pan.tuaq ©qx '^ ns ©qq passtmstp Aaqq ptmoaS 
Aiunitnipid stqq no ’qins aqq'muqomn oq pajqtqn© qon '©jojoieqq 
‘si jjiqnrtqd aqq quqq pun Aqiadoid ©suqojnd qon ppnoo qouiqno© 
t? oqnt Sniisqno jo ©jquduom Smaq jontm t? quqq ppq ©Auqpnu 
qomquoo t: jo ©onuraiojjad otjpads joj ouo su qms ©qq paquoiq oAisq 
/CoqX ’squoni ©qq no ©st?o ©qq paiiq qon ©Auq Atopq sqjnoo ©qx 

•qt jo sisisq oqq 

no jjtqnrEjd aqq oq paqnujS ©q pjnoo jaipi on quqq pm? pijuAut suav 
qt quqq ‘qi Aq pnnoq qon suav ©qs ‘tnoop pm? t?qpi?qj sqnnraresn]^ 
Aq paqnoaxo suav qt ji n©A© quqq papt3©]d pm? poop-opes oqq jo 
notqnoox© oqq poinap ‘qnemaquqs nsqqtJAs. jaq m ‘qnupnojop ©qx 

•qnupnajop ©qq oq ptud ©q oq pasnuo ©q qx quqq paAuid 
si qt pm? notquioptsnoo jo ©om?p?q ©qq And oq Snpqm pm? Apua.n 
si jjiqmujd ©qq qnqq qnit?id ©qq ni p©8©pt? joqqjnj si qq 'noissas 
-sod ppqqqm sx?q pm? qt ©qnq oq posnjoi jaqquj ©qq qnq'‘A©nom 
noiquioptsnoo jo ©ontquq ©qq ©Ataooj oq qnupnojap ©qq p©qst? Ajp© 
-qt?ad©J giqmnjd ©qq qt?qq [ ©snoq ©qq jo noissassod ni si qnupnajop 
©qq pm? pt?©p ©.in inoop pm? uqpuqj qnnininsnj^ qnqq (paiaqsiS©! 
Ajtiosjndnioo qi qoS jjiqmiqd ©qq qnq f p©.i©qsrS©jc pa©p-©jns ©qq ©Anq 
oq pasnjoi Aaqq qnqq f Aonom qssnm?© si? IS 'S'a; p©Ai©o©i Aoqq ©p?s 
oqq joj noiqiuopisnoo jo qnnotm? ©qq jo quo quqq i£T6I ‘IT^Y J° ^ S I 
©qq p©qi?p ‘paap-ojus u lapnn (l suq nmujq nnipinnS pm? .xeqq'Bj siq 
qSnoiqq „ jjtqnii?jd ©qq oq qi pjos ‘p©su©o©p Avon‘‘ino©p qmnniusnj\[ 
pm? qnupnojap ©qq qqiAV. AjqnioC pm? ©snoq ©qq jo iouavo ©qq suav 
T? qpi?^[ qmnmusnj^ quqq qntujd ©qq ni paquqs si qp ’©snoq n jo - 
notssassod joj ‘pnaiij qxen pnn nnip.innS siq qSnojqq ‘jouiuxu ‘nnqg 
fujng Aq qqSnojq qms n ni sssiji? \naddn stqx — *£ ‘ifaaHvg; 

" ’ ’( 8 ) s®(T 

wnnfiv’iid ’A WLS P 11 * 13 (s) wyosrijz qnBn/ujf *a m^pnimpg 
‘(l) pvuiV-iminjY i/s/wi/s 1 jfoff ' A 

— jnoAuj Am m osjn ©jn sasno SnpAojjoj ©qx 

;QT -paraas ceysthttiy fniAxxx 'a°A. 


i 




* V 

• * 


' ’SSI '-UV 08 "a “I I (S06T) ( 5 ) *W5 '-IIV IT '*S -t I 'I (888T) (l) 

t? qon st aoud jo qneot/C'cd-ojj ,,'posiniojd qjt?d put? pxnd qj«d pm? 
pasitnojd jo pit?d roud e .toj ©Smjqox© m dxqsjonAto jo JOjemuq t? „ 
sb qoy Aaedbjj jo jajsmuj, ©qq jo fg noxqoos ni pougop naoq st?q, 
©[T?s y •©ojrBuijojjad ogxoeds joj ©no qon ptvn uoxqdjjosap qsnj sxqq 
jo qxns 12 si qins qnosa.id ©qj; *p©©p-©jt?s aqq jo ©nq.TiA /Cq pojinbot?. 
dxqs.x©aAU> ©qq jo qq£n©jqs oqq no noxsssssod .toj ©no qnq ‘©ouixauoj 
-j©d ogtoads joj qins t? qon si /fparas.i ©qq ©sbo t? qons np ‘pn?d 
uooq qon sr,q Asnoxn osnqojnd ©qq jx uoa© os oq ijtav sxqq '(g-) 

•a i/Zmig yyouiyDQ put? (j) <sv(j umi6m{tf *a fo'j qw[g nr pjoq 
st? puy 'josnqojnd oqq ‘oq ssssud qi jo dxqs.xonAvo ©qq put? ‘ut sqs©A 
jfq‘.i©dojd ©qq oq ©jqiq ©qq ‘p©.toqsi°9J ‘.spJBAtdn pm? s©©dn.t pojpunq 
©no jo onji?A oq:) jo ,£qj©dojd ojqtiAOtnnii ©jqiSnnq jo ©st?o ©qq ux 
‘pat? poqnoaxo nooq st?q py©p-Ojt?s t? ‘jQAOAtoq ‘oj©q^\ 'qoTuqnoo ©qq 
jo eDm?in.T0j.T9d ogioods joj qins t? si iCpouiDJ oqq ‘({©s oq qotuqnoo 
t? jo ©S t?qs oqq pnojfoq poontiApt? qon st?q qoiqAt noiqonsmuq 1 ? 
jo ©st?d ©qq nj „\£qj©dojd qons no ©Sanqo jo ut qso.xoqm ifntt ©qi?o.TO 
‘jjosqt jo ‘qon s©op qj ‘s©tq.tnd oqq no9Atqoq p©[qq©s snuoq no oottjd 
©qt?q pnqs jCqjodojd qons jo op?s t? qt:qq qotuqnoo t? si Aqjodojd 
©[qtJAoraxax jo ©p?s oqq joj qotuqnoo y „ — : suuoq SmAiojjoj oqq nt 
qoy jfqjodojjj jo jojsutuj, ©xjq jo ^ g uoxqoos ni p©pxAo.id si siqj, 
*pa©p-©qt3s oqq jo uoxqnooxo oqq jxqnn jostiqojnd oqq nx poqs©A st 
Xqjodojd ©qq ut ojqxq on ‘paop-ojus t? jo uoxqnooxo oqq jfq poqojdmoo 
n©©q qon st?q qot?.xqnoo qt?qq put? iCqaodojd ©jq-cAouiuix jo op?s 
joj ©pt?tn n©©q sx?q qotuqnoo t? ©j©q^ 'ojqxq siq jo ©onopiA© st? oq 
p©jj©j©j st ©p?s ©qjQ 'jnoAtij sxq ut poqnooxo poop-ojtis ©qq jopnn 
jjtqnxtqd ©qq Xq pojinbot? ©jqiq oqq no popunoj si qnq : qotuqnoo t? no 
p©st?q qon sx qxns ©qj, •oontjtn.TojJod ogioods joj qxns 1 ? si sxqq qt?qq 
Snipjoq m Soojai ‘uotui do jno ui ‘st Atojoq q.inoo oqj; 'qotuqnoo 
t? jo aontmnojjod ogioods joj qxns t? qon si qi pnt? jonxxn t? qsmt?«u 
qotuqnoo t? oojoju© oq qxns 1 ? qon si sn ojojoq qxns oqj, *poiujoj 
-jod /qnogxoods oq qon pjnoo qotuqnoo t? qons qt?qq pjoq st?av qj 
•qos oq qotuqnoo t? jo oom?cujojjod ogioods joj .xonini t? jo jjtiqoq 
no qxns t? st?At jonuoj oqjj poo.xojno oq qon pjnoo pm? pxoA si?av 
qot?jqnoo ,v qons qt?qq pjoq suav qj 'tniq Kq oqni pojoqno qotuqnoo 
■0 oojoju© oq jonxxn t? qsaiBSn qqb’nojq st?At qixis oqq ponoiquoui 
qst?j ©st?o oqq nj - ost?o qaaso.xd ©qq no 5uxjt?oq yCnt? stuj sSnxjnj 
osaqq jo jaqqxon qn©tu©Spnf jno uj -qnopuodsoj oqq jo jjtnjoq no 


'VIHTHQ 

XYKKYBQpjr 

‘a 

BVQ XIYJIVJ^; 


9 IGT 


qiiAxxx vioa] ‘siaoaaji axvt Kviam cruo, 


8sr 



II 


■fZQ ■ P^I\[ OS a 'L i ViUbu 


lr.vjia 

■;K\S iK 
•fl 

r sir.tviv 


r uh l. ■* *- — ■ — - — 

aJJ9J0I n90q OAV puu ‘Iqiedoad ©s-Bipand oq qnaqedraooui 

0a oq jouira T3 ©.iu[o©p qon saop qoy Aq.iedoj^ jo jejsxi'Baj, eqjQ 
•qms siqq j^mxm oq qqSu siq *V* 3 S* £Wl d J° h]^mm 
9 nq io qo'Bj oqq loqqeqM si peiepiBuoo ©q oq uoiqsonb qxen ©qj, - 
1 - • •p©op-©['BS ©qq a©pun psatabou 

BITO Oq? ss,oi,ia Aaoom-osoqoiod eq, .30 ,u0mAod-0ou ,oq, pies „ 

90 ‘•ojoiMOq? ‘',00000 31 '« *ff °? P es " 3 M ‘ W ’“W*. 

, 1 . ,oq Ae0oi0-aseq°.,t l d jo eooeioq oqq Aed oq Sm^e. poo Apeea 

; aoL .U eq w, syroi* “ 1 ? 30 im ™> « 8583 . 

* d om 01 poooooooosjomq Jo^BAeqqjoootqsBobBq, 

so m os 'loueqomuu ‘eooqe uMoqs so ‘si Aeuom asoqoaod oq, 3 ° 
qoealAed-oou qua -OAOqo pouejM OAeq sav qoiq* oq qmo 0 W q 
pspioap sesoo oai, aq, 01 eoop se«i siqj, •‘Cauout asoqoiod eq, jo 
q uemAed 2m|oo.np ooiqipuoo o q; oq ijujvpmo ,ooq,i* aasotpaod 
. r 1 iooao, in ooissossod aoj oeacep o oqeu, ,ou U m qaooo 
ao!' o,dr J uud o iq o,mbauo‘,qnop o K 'aoissassod p,.,,.. P™ 

* oqai oi .io|i9s oq, 01,,, oe ,ou soap poo aoAoq eq, o, diqsaeoMo 
10 a sol eq qoOAOad qou saop uo,,o.,opisooo 30 ,oataAod-ooo ,oq 
% 2 Zm « « '(SOS § -ooUHffl H 39 I****. ™ »TOI 88 S) , 
Z 221 00 ». H»l»»a 8 "3 " 31 - aououosuoe 01 osqo si s.q, 

■ setop plaoo, eq, A ,uo pe,0.°d s Y 'aapoeA eq, qsuieSo pp. 
ZZ J aqq o ooissossod 0 , 0 , ea ,00000 eq ,oq ■Aeooio-esoqoaod 
A, .1000.10 0)1 > ■ 9 iw eq, 010,00 o, qqSu 

pudun eq, aoj 0 w.ioq J o 3 b 1 , to jeisoo.T 00 , 

• fm0 „„ ai, -Ajossossod-oou si ,oy Aq.iedo., a 30 103800.,!, q, 

o A ln o ovq «H _ opiiBA piodoo eq, 3 °®>H„ “W ,«B 

jo 8S ll0 13 a “ s •"’I™ 11 * >u ' n 1 ,J- v,,mlivp A 01 ,a„o D qSjH 

(X) d °;‘ V f I)1CU lt : M ,t -aeAnq oq, 0, possod soq A,aedoad 

so-ipoK 8 " ? " 11 o seuansso. 08001° ,s»l S «U J8 ' tnc l 8 "3 

©i^q J° d l l l * t a ^©uoui ©sutioand pit’dun aoj 

JO spooq oq, U. Aqao^oj I 10 „ t a S .qns ..spoil ‘pel, J, n ® os l 8 

\Z o eqoaomoop pi°qq 3 t- °, ‘«»! 3 88s ^ 8t » ^ 
si ©H 9 HH J 4 9 „ pu d uosq qui BT 3 H ^ U0UX 

tiorpos-quB .lopim ‘P 9 !^ ^ ‘ 11 g ^* aedo ad ©^ P uoiss©ssod 

osMHoand eifl 3 ° °l ta l AV Ji 90 « pim oqfii ^ll® 9 ^ « P 9 P 
a aoau H ox^ oax 8 o? W l ' bo * (l) ^o©i^ 9< 9S- ^o© B % ’^d 
uv .tAO.id SI qi 'q»Y ® mvb 0l ^ a ; Qin ii ©\T3S T3 ss©\©^ ©non si 

nK . 01 .10 oioqAi 01 p;od oooq ,°o «oq A=°V • ^epeoead aoiqipooo 

7 00 , 008000,0 poo appeuAiop .1038 . 3 1 A 

■ saiu as avaTHVTiv L 


$$ " 

; Stpt 
; iti® 


•gog '-oro 68 *1 'I (TT6T) (q) . *STT '65SB3 tJpttO 8T (St6t) (f) 

:c29 '-opo 08 "a TL ‘I (S06T) (I) 'TQf '89890 nBipni 81 (8T6l) (8) 

•&gg "JP ‘1 ’H f S (IT6T) ( 9 ) *89 ‘TTY 88 “S 1 ‘I (ST6t) fe) 

•STS 'v m 88 "a a a (sosi) to) aea ‘-nr ss "a ’? 'i (iiei) Cx) 

predun joj n©q si©n©s eqq qnqq ©Aoqn nMoqs osp? ©Anq ej& 

•& 8 v pnj jo jo jonrca n si eq jeqqsqAA inueqnminT st qi pun ©snqo 
,jxid siq jopnn ©piq Sapimbon uiojj aas'eqojnd n qu©A©jd qou s©op 
iioijujapisqoo jo queunfnd-uou 'quo psquiod /pnajpe ©Anq ©aa sy 
•/quouita spq jo nos'BSi ^qpioA £ni©q 41 fad oq imq £q qonjqaoo ©qq 
Sonora Gsnqomd ©qq jo ©ouninq ©qq joj giqmiqd ©qq ©ns qoa pptoo 
©qs qnqq pun Xeuora esnqojnd predtm joj u op J©q jo quQmoojroj 
•He m uoissessod niuqsj oq pejqiqa© bvm j©|[©s ©qq qnqq ‘©otrejogp) 
13 opntn pindtm p©tnnm© j r noiqn,iepTsudo eqq jo qjud qn©jS n q'^qq 
©ounqsumojio ©qq ‘qine eqq Suraiuquinta tiiojj unqpapnpejd ©Anq qou 
qqSira jonira n Smoq ©sno siqq ni jssnqojnd eqq jo qo^j eqq qSnoqqpe 
'anqq qu©pnods©J eqq jo jjnqeq no p©n£jn jCjsnonupjqs snM qj 

‘pagipnnbsip uirq ©j^psp^oj ©q oq'sSuipu 
- ©soqq jo qo©g© eqq pm^EJQptm qou op ©Ai pun ‘iCqjodojd ©suqojnd 
qou pqnoo Joiritn n qnqq epioap qou r ptp pounoQ /atjj eqq jo sdtqs 
-pjorj jioqq ( 9 ) unypmoyQ pduioyvjy uippriMpp^ *a wdUvctim g 
MJV pun (jf) 99011 Q 8vpouLim{(2 -a wqig 'ij.o'qojq uj *(9) wduoj[ 
2fmru,9 ( £ *a uvuojp vftiunjy jo ©sno joquj ©qq ut qjnoQ qnqq 
jfq peqdopn qou snii ©suo sup ut uopn^ALOtA oqj qnqj p©AJ©sqo 
©q oj st ji ‘©sno jnqj p©pto©p oqAs. seHpnp poajt?©{ ©qj qjm o©j3n 
oj ©iqnnn ©jn ©av jcsdsoj qveaS qji ^ -(g) HfpiiO vGuipdoy 

•a fiipiio vu'DfL'BMjtf igyooimvjy m qjnoQ q^ijj snjpnpg; ©qj jo 
jnqj' si vfjnjjuoo ©qj oj troispap /[no eqj, ’uoinido ©urns ©qq p©s 
-s©jdx© ( f) psuLO'iirijpjr qqwyg iCvjj ‘a ysyspoq yipunyBrj^ ui qpriQ 
jo jouoissiratnoQ iniotpti £ ©qq pnn (g) uivsnpp pohvfopp *a wippn 
- 2 vyvg; ui qiuoQ q^JH n^n©|nQ ©qj- *( 5 ) podop) uvpvjy *a 
uvcnunjp yuunjy jo ©sno juqoqj eqj ui *’£ pun ©oiqsnp 

J^yqO P^^Jn©^ ©qj /q p]©q snAV AietA ©urns ©qj, ,/^j©dojd ©jqn 
•Aotnuit jo ©©jojsunjj ©qj Soisq jo ©iqndnoui joutui n s©qntu qoiqAL 
joy /C'jisdoj j jo jQjsunj^ ©qj ui Suiqjou „ si ©j©qj qnqj (j) uvy 
‘ um lS ‘A %r>p[ fof'ifL n ! ^noQ stqj ^q p{©q snAi qj -ijquiioo 

siqq ui uotnraoo Kiqa si unrpjnriH siq qSnojqq jouith n iCq £)j©dojd 
jo ©snqojnd ©qj; j©do jd 'ppq pun ©jmbon uno jouim n qnqq avqia 

J° m OAvj ai ^jTjoqqnn jo ssvm n si ©i©qq ^jnjquoo ©qq uq "os 

Suiop mojj unq s©qpnnbsip qoiqAL qusniqona© ijoqnqnqs j©qqo Sav oq 

/ 

’iiiaxxx *aoA] 'siaoaaa aayi jsyiaxi anx ' 09X 


•vinvhq 

1 YKKYBOH ' 

•a 

BYQ KIVHT£ 


2161 


’YIXVHCI 

JYKKYBajlJ 

•o 

BY(X KIYUY)£ 


9 TGT 


Wnn dm) d 

’qinsr oqq trreqt 

pfop /q.todojd oqq 05 0^15 n pojpnbon qt JO Gtl!] 
fq jfiquinfd oqq /q uodn poijoj poop-ojng eq!j 
*ojd ostrqojnd oq 'qnoqc duroo m jovim v qnq 
noiqionb on pun qomqrroo v jo ootretnjojjod c 
. fq qina quOKoad oqq qnqq pjoq oai oAoqn poqi 

•Xonom-osnqo 

oqq joj ^Cpanioj qnoqqm oq pjnoAV pm? oop 
opjom v ox oq pfnoAi jopnoA oqq'qnqq pins oq 
jo Boonnqsratiojio oq!) oq ofqnoqddn oan sqa 
oqq qqiAt Srnqomqnoo Xqand oqq pogjnqosi 
eopnoA oqq pm? JopuoA oqq uooAtqeq st? Sum 
Any ’08VO t? qons nr jotntn oqq Aq troqnq. 
pmqDBjqnoo oj<[ Montta oqq jo omnnoqq uiq' 
oqnojo qou pfnoqs oq /qAt uosbo.t on si oioqj 
st? qi pjoq pm? /qjodojd osnqojnd Avm nosjoi 
-uno qi „ qnqq poA.tosqo qjnoQ q£ijq sn.ipnpf 1 
OAtq (x) umioy pumuoj *a uvuoy vfiiunj 
Xouom qons jo quounCnd-uou' jo uotqsenb oj^j 
ejqtjif oq pfnoiA eq pm? tnrq joj jeqqnj s^iqi 
osnqomd oqq'onmnoS si quoumoop siqq jj € e 
pfnoAv eq qnqq pun (antpitmS pm? .teqqnj sjjr 
Xq opntn st?A\ osnqojnd oqq qnqq poqnqs si qi 
o.xd neoq snq qotqAi ‘ejoptioA oqq poqu 
qdroooi oqq m put? ‘piqnrejd oqq jo nnipjnnS 
opuni sn At esnqojnd oqq qnqq si qmnjd oqq n 
-oiopj '/qjodojd oqq m poJinbon snq oq qi 
jfqinbo jo Atnj ui qoaot?o f po®o[[t? soonnqstnnc 
•oscqoind oqq jo quota/nd-non jo qoqj oqq 
boa t oq 'ojojoioqq 'JI °q ^ 0J s f Id 

pm? Xeuom-osnqoand oqq po.1050 oq qnqq si os 
-jeqqmjx 'Xouoai-osBqo.md oqq joj ons oq qm 
oa oq ‘oiojojoqq ‘pfnoAi o.ieqj, ‘.Biltjinqd o 
^oaom-osnqojnd oqq jo ooun^nq oqq qnqq c 
oq qstumsTqq oqtr osno u ut uoissossod joj t 
jo sSaqni oqq jopun qnqq quo peqatod os\ 
-oid oqq jo uoissossod uinqoj oq unq eqqiquo 


191 


•saiass aYaYHVTT? 


©qq uodn ©oiqsnfm su p©qt.tosop ©q qq»tut quqAt qoiput o'} AjsnoiAqo 
st ‘sosuo qons [i*B m put? esw auinotqj'cd stqq ui qpiso.t ©qx *puo.t 
ioo-iAV oqq oq-uq oq A[©qt[ qou oat? noA qnq d©qs ©sjty u ©quia Auia 
noA ‘©poQ ©qq oq dooq uoA su Suoj og '©poQ oqq jo ©xfrmSutq 
oqq oq uotquoqqx? SutAud jo eouuqaodun oqq jo uotqtuqsnpt .toqqom? st 
• 4 j •quaranJj'.tu oqq imunp uoiqoos eqq oq UAttiap ttooq pt?q uotquoqqt? 
jt poAus no©q ©At?q qqimu ojquo.tq ©uios pm? snoioxqpq st avoia quqq 
quqq 'pagsique a\ou tut? j ‘gg uoiqoos oq pauSo.t SutAtJjq •uotssosbocI 
uiuqqo qoupgtoo .i©st?qo.ttid ©qq ‘uoiss©ssod jnjqqSj.t ut Suioq .topuoA 
©qq put? ‘uorssosfiod jnjqqSj.t ui bum. aopuoA ©qq quqq ‘uoiqousuutq 
sxqq jo s©cut?qstuno.iio Aiqivoiq.ti:d i eqq ui «ui oq potuoos qt ‘uoiqoos 
quqq tuo.tj qaudy -aoissossod StnpjoqqqiAv stq qquv quoqsisuooui 
si qoqx *J©Anq ©qq jo spuuq ©qq ui A©uout-osi?qo.ind pitidutt ©qq 
.toj Aqaodo.id ©qq uocln o#.n;qo u suq oq ‘.t©<fnq ©qq oq posswi snq 
ifq.t3do.td oqq oq ojqiq oqq ©aoq.u \t©qqauj put.* '©jqjq jo squouiiiGop oqq 
pjoqqqtAV oq pojqiqn© Aiquo.iukh? sioq ‘Aouoiu ©suqoand oqq jo OjoqAt 
©qq And oq o.nijiuj t! uo©q st?q o.tGqq o.ioqAv ‘uotqoos oqq jo qaud 
©no Aq ‘Aus oq si quqq ; .topuoA ©qq jo .tnoAvj m uoij A.iossossod-uon 
v ,ioj optmt oaoqq et uojsjAo.td quqq .ntojo oqjnb si qi '(q) (qd uojqoos 
-qns pm? (g) uotqoos-qns Aj.nqnoiqavd putt go uotqoos qu ij'utqooj qng; 
;A\o|©q q.tttoo oqq ut quoutofc'pnf oqq Aq pouu iqu puu qmpuodsoa oqq 
Aq dn uaquq uotqtsod Ojqujitissuun oqq st? pop.n lioa q qi.t|A\ oq .ioa\sUl> 
ut? ©os pptoo j quqq 'qoy Aq.icdo.tx jo .tojsinux oqq jo gg uopoas 
oq tmuap buav uotquoqqt? Am [iqtin qou sum. qj *qq) 3 'j.i suav qnopuod 
-s©.t oqq jo jpuqoq uo uoiquoquco ©qq quqq out oq potuo©s qt qattoQ 
ut qu3tunS.tu oqq qnoqSno.tqx 'irt]3NVa ot>iqsi»x* MJt .toqqo.tq AmAq 
p©.i©Aqop uoaq suq quqq quoiu©2puC oqq qqut oo.tiit? j — •£ 'nsiVXV 

•©sntro 

©qq ur sqsoo ©q jjiav oqjoqqiq put; o.totj FqsoQ *R}T.iom oqq uo pn.iq 
.toj ©ouuqstq qs.tg jo qaiioo oqq oq osvo otjq pmnuo.t put? Asopq sq.tnoo 
©qq jo soo.ioop oqq opisu qos 'juoddt? otjq Aiojju 'o.tojo.ioqq *o 

•quupuojop ©qq qsutuSt? uoiqou 
jo osm*o .n?©jo t; ‘ojojoaoqq *sj o.toqx -quoiuoqtiqr. uojqjAv .toq m 
qirupuojop oqq Aq poqqtnipt? si qdv.ir.tMcd sitjq pm; pomaqo osuoq oqq 
jo tioissossud tit tiquttpuojop oqq qtiqq qunqd oqq j» tj(Ii;.tSu.tt:d tjq.p 
©qq ut poi;©j[t3si qj -oiqtraoqun ApotjAv si puttoi/b’ stqx -quopuojop 
©qq qsutuSt? uoiqot? jo osimo ou st-q oq quqq si jjtquiujd oqq qsun;3t? 
pspioop stjq q.tno© oqt?|joddtt.ioAVO|oqq qoujAV uo puttoaS joqqouy 


‘niAxxx ;aoAj 


o9t 


*vi:;vH([ 

AVMmnjK 

•a 

svq stviiYvq; 


s?ror 


■buyoaHii avv'i x via xi hiij. 


, . r • 83 

r I*w y Haarcy.!*;ij£ pna 39 ag 

KHpf jig ‘ximaKagAk pjo^ ‘aoong yj pio’j 'asvaivjj ifunoosiA — .* 

uoissassod jo gnoaaaq prcq sq qaitpis. Bajanp potaad oqj ioj sqpoid auaaai 
io} pne uorssassod aoj oSpnp o^aip.toqng oq; oq paqdds aodnaaaqq aaBeBjaota 
eqq pne ‘Aud 05 psjitq aoBcS^aotn oqq qotqM. tuns ® notqdaiapaa no o[qB<Ct3(J 
qtmonxt! eqq posEoaoar qoiqii ‘qanoQ qSrjj sqq oq popes ads aaSeBqjoua aqq qnq 
• Aqaedoad pageSqaotn aqq jo norssossod trr qnd sbm. sq ‘asScBqioai oqq oq pooaoop 
ttms aqq jo qnomAed no 'qoiqM. aopnn ‘aBpnp a^ntpaoqng aqq raoaj aaaoap u 
pantt:qqo pus eSsSpom Aasnqonxjnsn v jo noiqdcnapaa' joj pons xoSvS^iom y 

'ump9j, 0 } JinS~93M9p 

-. J-Woo 0}vii9ddv fiq waiB jou om tpiiim, sjifo-td ousgia pxvmv of apma s% uoij 

’fl -nftfspj, uof uotfvoijddv ipuim of pnoo /o impipsunp — uoijnjtjsou; — psddv 

U ° pP8/9cl9,t u ° V } d m 9 P 9 - 1 J °f MM 9 CL — 883 Voikos ‘iiBl ‘ 3 V °0 oxnpooo ^ jiayo 
‘ugquidaoK [*puq*ipJny qu oanpojpnf j 0 qanoQ qBjH eqi tnoaj isoddw no]. 

'paqBpqosnoo spJadd'E OAiq ‘peaddo aoqqom? pay 
^('SiiiyaHsaaci) 

bsshio auv aypfflY inasvjre •« [Atmans) tyavci QHaava 


ef IIOKnOD XAI^d \ 


9I6T 

' O'd 


lyKK^ajjr 
BTQf ury&y'j^ 
9Tf,f 


•iwpumuvu, 98 iivo pun pmojjn padddy 

‘passed Jop.io oqq nr oojS® j 'poqijSiqsoAm 
oq oq sqOnj oniq oqq joj pun squatti oqq no uoq'ieq oq oq sonopiAO joj 
oouuqsut qsiq jo qjnoo oqq oq tiAtop sooS osno oqq qnqq St uotstoop 
jno jo qjnsaj oqq qnqq jCjjos qon thy j sootrcqstiniojqo oqq jopim put; 
‘oqi?pionp prM uoiqcSrqsoAur .xoqqanj qoiqAJ oseo siqq putqoq Suiqq 
-ouios /(q'eqojd sr o.toqj, ’iouoin siq qu^At qou prp oqAi JopnoA 
q pu-B aCqiodo.id oqq qu^At qon pip oqAi jasnqomd 1 ? oq ppioqs oioqq 
8 iueaC oAiq uuqq ssoj on 10 ponod v joj quqq oonojmooo osvi qnqAt 
-sitnos 13 gq oq poninsojd oq Xvm qr ‘Sipuoodg '[jv qn snoiqn3iiq(> 
Xn-8 oqni Saiioqno Jomtn qsnreSe dom sqr qos s^q Atiq oqq sv qoncnj 
-seal ‘Qonuqo siq oq^q qsnnr .touiui v mojj josuqoind v q^qq pins 8q 
ifuni qj •quqq oq sioAtsui; OAtq af[qrssod oin ojoqj; 'qon 10 poqojdraoo 
oq jo ao ppioAt noiqonsnujq oqq JoqqoqAt oq sc nroqjooun ‘tniq 
uodn Sntqsoi saoiquStjqo nrsqjoo qqiAV iqjodoid s,nqsiod joqqoat; jo 
uorssOssod ut nrecaoi p[noM.‘i!ononi-9SBqoind oqq joj ons oq ojqmmoq 
pjnoAi oqAi ‘JopnoA oqq oraiq q^qq ®nunp pun ‘qon jo uoissossod oqnq 
p[HOAi oq Joqqoq/A oq sn notqdo siq osiojoxo oq qoxqAi-niqqui sjvdX 
OAjOAvq'pnq osno j’spioiqj'cd siqq nt jonttn oqq pun ‘oAuq p]noAV ‘qsoqq 
st? soounqsumojio.qons jopnn ‘joninmqnqq jnop si qiosnnooq ‘jopnoA 

[•IIUXXX "30A 


891 


•sarass avaYHVTi? 



‘troisssssod jo jno u©aq pnq.eq qoiqAt .toj poi.tad ©qj joj sjgojd ©nsottt 
' .toj 99io9p ©qq jo uoiqnoax© ut paijddn uaqq. sbq; tqeQ; -pajuniS 
sbav nomwijddn qoiqAt ‘©©gngq.toui sb noissassod oq paiojsoa 9q 6 % 
a©jo©p ©qa jo voijnooxd m paijddn sbq; iq©Q[ ‘^nd oq ©iqnnn Sntaq 
sjognSjiora ©qq qoiqAt ‘urns v ^q '62,81 'aunpjo png ©qj no pasnaiotn 
st?At noiqdm©p©j no ©©SnSqjony ©qq oq. pred ©q oq qunourB 
©qq pun ‘q.moQ qStjj ©qq oq jngddn mi p©ii©j©jd *j©A©Atoq ‘eng; 
tq©d •joSnSq.tora ©qq oq jfqisdoid ©qq jo noxssessod p©i9Aq©p^ 
©q pan nnq oq pyed s'gaa ©©SnSqjoui ©qq oq ©np pnnoj qnnoaxn ©qjj 
•s’Bd iq©(j iq pgs'eqojnd ©jnqs pnuis ©qq Smpnpx© 82,81 nt Q©io©p 
n pamnqqo pun (qms ©qq oq ssiqind sjaqqSnnp ©qq gntqnra qno 
-qqtAv) ©gnSqjom ©qq jo uoiqdni©p©j joj 2,2,81 ut pans pu©uj qxau 
‘ Jioqq dq snos ' siq ‘sj©qqSm?p |bj©a©s pun snos siq gniAnoj ‘82,81 
m nnq^q pntnqy inqnjj jo qqnap ©qq nQ •©©S'eSqiom ©qq ‘snQ 
jq©d ^q pssnqojnd st?At japtmraaj ©qq pun f jpsraiq UBqyq pntnqy 
jnqng oq X2.SI u * uoiqtod jaqqout! pun i nnq^; pnniqy inqnjj ©no 
jo snos ©qq oq ^qjodo.xd ©qq jo noiqjod n nt uoiqdniap©! jo ^qinb© siq 
pjos ‘9981 '©nnp jo qq8g ©qq no ‘qsqqng; Tnnqj 'qsoiaqui jo n©r[ nt 
jCqiodojd paSnSqjoni oqq jo sqgoid ©qq ©qnq ppioqs ©q qnqq paaiHn 
Sapq qi -.‘noissassod ni qnd so A oqAt (squ©puods©j "“©qq jo ejqiq 
ui jossaoapa.td ©qq) sbq; iq©Qf ©no jo jhoabj ni Tnnroqpoq; popno 
©SnpiA v nt ©juqs b At siq oi siq |0 qsqqng urey; ©no ^q psqnoox© 
ST3At pun ‘002/2, * s £[ J0 J g no jfmnqonjjnsn n BBAt ©SnHqtotu oqj, 

'8981 ‘Anmjqe.g; jo 

qqg ©qq paqnp ‘©gnSqjoui n tnaapaa oq p©jqiqu© ebaa. qnnpaddn oqq 
JoqqeqAt sum syeaddn osaqq nt noisioap joj noxqsanb ninra ©qj, 

, - *q^ny 

jo ©Spnp ©qnnip.toqng ©qq jo (‘2,061 ‘Jsqniaqdag q^g) s©©jo©p 
pun. squatnoSpuf posaoAQ.x Ap.xnd pun poutiqjis ^“{qjnd qotqAt ‘pnqn 
■q«IIV ^ qjnoQ qS-ig oqq jo (‘0061 ‘J3qni©A0jq qqg) s©©J 0 ©p pun 
squetnegptd rao.tj 8X61 J° 92, pun gj, sjnoddn paqnpijosnoo oavjq 

•raospoi oi) poi^iqua gon ppq bbm 
' ao2c«!}aoui eqi jo s^Sii eqq jo cenSiss’c ui; ‘^ti'snsdd'c oijq pus ‘pquA oiqav uoi} 
•draapoi jo ^mBa estjqojnd oi). psipoclancl esS'cgqaoui o^q qoiq/A qu epsa oqq 
nt Saiq'EttiTiqno oSpnp oqBaipjoqctg oqq joootoop oqq aoptm noqt!q sStiipoaooid 
0T IX “txotstAOi JOJ uotqvotqdd'B tin Aq jo qtnoQ qSijq oqq oq pcodde Aq Joqqto 
ApotnoJ Jtsqq paq poAouSSa sotqiud oqq ‘Suo.tiv soAAoojoop oqq jj - qjtioQ q3i]j 
oqq jo ooioap oqq Aq txeAtS Ajssoadxo nooq qou poq Aoqq qSnoqqj'B sqpoad onestn 
piBAve oq ‘iA8I‘ojnpsoojg; pAtQ jo opoQ oqq jo ggg notqoos Jopun JOMOd paqoSpnf 
oqBUtpjoqng oqq quqq ('Btpnjnx sqjnoo oqq jo suotsioop oqq Snipjoqdn) pji g - 


•qTKny 

IQHHTjq 

'n 

aTXT(I 

nnaHTj; 

BT 6 I 


‘iiiaxxx ‘t.oa] ‘siiHOdaq; aivt; ^viaKi hem. 


m 


fRHy 

*fl 

rxra 

rasr^; 


?TGI 


^ Aq epara eajoep. jo Jopio eqj -taaqq oq qqSij s,aa2aSqioxn eqq 
paAxqaSon Aipaqdtar qnq f sqgoid ansam pjaAxa qon-pxp A[no- qoa 
qauoQ qSijq eqq jo aaioap aq^ ‘aaeq osao eqq qou sbm qonpji 
qinoQ qSiJJ ®qq jo oajoap oqq japtm sqgoad eusonroq pajqrqne 
bbai qnaoijdda aqq eaeqAi. esao a nr '2,2,81 'eitrpsooaj [xatq jo 
op°Q eqj jo ggg noxqoas japnn epaui eq Ajuo pjnoo aajoap. jo 
J opio m 3 qons ‘sqqoid ansatn jo qnaraAad aqq joj aaioap jo 
J epjo nr? aqara oq norjoTpsunf on paq ‘ Qm ‘annp jo png 
e q? 3° flWOQ q2i;g[ 9 q^ 3° aaioap eqq jo noxqooaxa nx, aSpnp 
oqanxpioqng eqq jo qmoQ oqq qaqq papneqnoo sqn’epadd'B aqq 
aoj ucnoug; d^iocnudji pna ‘-q ‘sp^Dyoi^ 9 \ ugr 'jj Mg 

— [aadda siqq nQ 
•paqaqs Aqxij am squaumSia pna 
'sSnipnajd ‘Bqoaj aqq oiaqAi. ‘’HY gg ‘*y[ ,r j 'j m sasao eqq jo 
qiodai eqq nr pnnoj aq [[m qmoQ qSrg eqq jo qnaraaSptif aq£ 

•sqsoo qqiM. sjaadde 

qqoq paesirasip ('£ ‘ifaaNTg; pna u £ -q ‘xziNVxg tmO£ Jig) 
qmoQ qSrjj aqq jaAaQ; nqqiay Aq qxns qoaa nt [aodda na uq 

•noxqdxnapai 

ioj aaioap a epam aq sr?(j iqa(j jo sixoq aqq Aq qxns aqq nr qnq 
*. aSpnp oqampioqng aqq Aq passxxnsxp sail qxns sqaAnQ nqqiay 

•qxns pnooas eqq nx quapnejap -a epara 
osja btjav [nAa^; nqq.xay quaqedda aqq pm? ‘(sqnepnodsai eqq Aq 
paquasaidoi axou) et?(j xqo(j jo qsaiaqnt aqq jo s.xas'Bqojnd aqq Snxaq 
eqxns qqoq nx sqnx^pnajap aqq ; bt?q; xqaQ; jo ejxaq aqq ifq (906T 3° 
8ZT) 3! ns pnooas aqq pnc ‘naq^r pcxnqy mq^ jo siioq aqq raojj 
eaiajBnxjjq sx? laX'uQ nqq.xt? ( j (qo 6I 3° tS) qs.qj aqq ‘g98I 
jo aSaSqjoxn aqq jo noiqdraapa.i joj qqSnojq eiaAX sjaadda qnasaid 
aqq oq asu qavS qorqAv sqins oqjp -(squapnodsaj aqq jCq paqnasaid 
-ai aaou) xay; qqnsjid pna paraqy x|y Aq pasnqoand pna aa.xoap jo 
uoiqnooxa m *2681 nxp]os sm Aqicdo.xd poHaSqiom aqq pnn ‘aSaS 
-qiooi aqq no a [as joj qxns a qqSnoiq saxaq asoqAV snosaad jo axiOAaj 
m o°a[jTA aqq ni sqq°pr Ajaqaudo.xd srq jo e8x?°q.xora x? paqnoaxa 
ea(j xqo(j 9881 nj *nixq oq poqnaiS aajA aqaogxq-xao a\as a 

pna paxniqnoo saAx o[as aqq ' S H a0 3 st: Q T^Q. 

pna lopio qaqq jo noxqnoaxa nx a[as joj dn qnd svm saoBaSqioxn 

0 qq jo Aqmba axjq *1881 'qsnSny nj 'qswaqnx qqm egq g -sg jo 
tnxq oq quacuAad aojjopiona ‘XSSI P 8 nxaqqo aq pna 

•saiaas oyoyhytiv ['iiiaxxx ,( ioa 


991 



•aYKiry 

'iannviy 

tv.vycj 

nmuivj 


eiGX 


t' G0 P poj^odind ©q piuseiojB sb osBqomd srq i©qjy •jpsaikq 
©tobs oqq posBqoind ©|bs aoiqotiB ©qq qB pm? ‘pjog pm? psqoBqqB ©q 
uotqdta©p©.t jo iCqmb© SaipnBqsqno ©qq p©snB© ©q i©pjo |B)©io©p 
siqq jo uoiqnoax© nj ’ 000 ‘S ‘s’g; ioao jo ums b ioj o©io©p 
t? SaiatBqqo ui popggoons ©q ‘X88I 'qojcBj^f ui pnB ‘noisssssod jo 
jno sbav oq qotqAi Sarinp poiiod aqq ioj sqtjoad ©nssxn ioj i©pio 
m? ioj qinoo oqq oq poijddB n©qq sb(j iq B(I . 08gI < nJ( jy n? 
qmoo oqq jo lopio m ? iCq uoissossod oq psioqsoi sbav ©©gBgqioui 
oqq pm? ‘op oq poqiBj jCoqq siq£ ’ 000‘6 * S H jo ums loqqinj b 
jo spiquiB[d ©qq Xq qu©ta£i?d p©qo©aip qoiqAV ‘qitioQ qStjj ©qq £q 
|Bc,ddB no paiiBA ‘iSAOAvoq ‘sbav ©DUBqsm qsjq jo qinoo ©qq jo 
©D.Tcop oqj, '8Z8I 'A^f U I A J0 tf° J, 2 oqq jo uoissossod p©nreqqo 
sqiqaitqd ©qq pnu ‘qinoo oqm ptsd n©©q ©At?q oq siB©ddn ifonotn 
siqj, ‘runs poqtoods u jo ©©gBgqiotu ©qq oq quemfed no noissossod 
ipj o©.io©p b pomnqqo i£oqq ‘gjigj ‘^ bj\[ m pnB i sbq iq©Q qsnreSB 
uoiqdtnapoi .ioj qms b qqgnoiq isqqota itoqq jo diqsm?ipiBnS 
©qq .xopnn snos siq 2 , 2,81 n j "siioq stq no p©AjOA©p JqguipioooT? 
‘sbq; fq©G oq ©gBSqiotn oqq tn©©p©i oq qqSii ©qq Sutpnpm ‘©qBqs© 
eijq 'SAiopiAV oavj pm? s.i©qqSnBp jbigaos ‘snos siq s©pis©q ‘sitaq 
siq sb SniABOj ‘iojjb iCjqioqs potp pBiaqy inqB£ *snos siq pm? 
pmnqy inq? g m paqsoA snqq sisuBAvsiq oi 'sBAVsiq q jo qoedsoi 
m uoiqdiuopoi jo Aqinb© SmpuBqsqno ©q j, *sbq; iq©Q- ©©gBSaioui 
oqq oq spm?q siq nt qj©| uoiqoBij gninrcni©! ©qq oq©i©qq quanbos 
-qus pm? ‘sisnoAvsiq q\ ‘sBAvsiq p jpsmiq pBmqy mqB£ oq pps ©q 
ioqiq ©p.qt] b ‘ pBmqy Jmp.55 p©niBn uosied b jo snos lomtn ©qq oq 
SB.'ASiq oi P P'I J° SBAVsiq 1 nt qqSu siq ponSissn ©q '9981 ni i uoiq 
-duiopo.i jo Xqinbo oqq qqiAV Snipop sbav qsqqBg tub'JJ ‘©nnqnBam 
©qq u 1 -qaoniXvdo.i .ioj tnaoj oqq jo noiqB.ndx© ©qq a©qjB ©JBqs 
oqq pjoq oq ponniqnoo sbq iq©Q; pnB piBdo.i ,i©a©u sbav ©SBgqjoui 
oqq Xq p©.inoos Sonora |Bdioni.id ©qj^ ^saiaqui jo n©!} nt sqpoid 
pm? squ3.i ©qq oqnq pnn iCq.iodo.id p©SBSq.iotn ©qq jo noissassod 
poq.mqsTpun 01 niBiuoi p\noqs ©©SBSqiora ©qq qBqq popuoid 
S B(j iqoQ jo .mOABj ui ps©p o°Bgq.ioia oqj, ’BAVsiq b oq Smog sis 
-nBAVSiq op • tapnj laddjq jo sq.wd qsoni ni qinn ©i\q maoj sBAVsiq Oo 
‘sooBjd .toqqo pu\? \x?gn©g[ ui qinn jB.igoqm ©qq ©qnqiqsnoo sbbub gp 

sb qsnf qBqq o.i©q poqon ©q iCv.in qj *p 9Stra00 P 93U ! S <S17 G 9TI ° 
jo .inoABj ui s.isn.C jpq b pnn uoa©|© jo uua'q b ioj ©roqs siqq 30 
qoodsoi ut oSv?Sq.ioin XiBnqotujiisn b poqnoax© qsqqBg; inBjj 8981 


2.01 


['IIIA^XX -T.p.A 


'S3IU3S a’PaVHTTLnV 


’(88) ,85 '•? ‘I 58 "a *<1 '■ tsxg) 962 28 '-a 'a *1 (?06l) (2) 

'89 ‘v 'i zz “a ,f i '• w* ‘•oi'bd zz “a 'a *i (xesx) (t) 
it? 9 iC aqq. uj 'qsqqug tau'jj quo oj iCpuuiBtio paBuojaq 
eAistq oi ® 813 paqwosop ia^uuoo aqj jo qxud sxqq. ui anSoA ut 
axtijupuauiou aqq tn ‘iq.xadojd siqq jo axuqs jjuq y 'xuuiuqpoT; 
paqea eSupiA u oj pajujax ‘xaAOMoq ‘sqxns qjocj quupuajap u su 
pauxofsuM eq ( 906 I J° 8 £l) Joq^o aqq m jsjxqM ‘©SuBpioxu tj jo 
uoxjdraapai aqq. aoj jins u sum qoxqAi ‘(9061 J° suoxqou aqq. 
•jo auc^m j)iqoxu]d aqq. sum ajj •nrrcp s { |Uifu(j tiqq.xu^'juujpddu 
aqq jo sxsuq aqq tmoj qoxqM saonuqsxunoiio aqq. iCpxoqs eqejs oq 
‘o.ioj9ioqj ‘(juQtoxgus si qj ‘puququqy jo q.inoQ qStH 9qj JO 
quaraaSpiif aqq ui qno qas ^jpj e.xu 'q.iuSiiy jo aSpnf 8 ^ a !P 10 
-qtig aqq jo qxnoo eqq nx qqSno.xq qjqav speaddu quasaid Qqq 
oq 9 six uqaiS OAUq quqq sqxns oMq oqq qoiqM. no sqouj aqj/ . 

— : ny aasmy 'ajq Aq paiaAipp sum 
sdrqspiorj xtaqq jo quoxaaBpnf aqj, — : iitfj U9qui90d( j ‘9161 

•no papuo qpu 

9.I9AV 'squapuodsa.x oqq joj ‘sqnfj *gf put? ‘‘Q •% ‘Myifinx*) off . 

' . *qqSu quqq 90I0JU9 oq papiquo sum quupaddu oqq pnu 
‘xnaapax oq qqSpx xxaqq qoaqu oq qiodxnd qou pip ‘gftgj ‘jC.iun.xqajf 
jo qjxi oqq jo aquoqxqiao 9|us oqq puu ‘i^l jo qxxis oqqnx po 
-quasaidoi Avw Ann m .10 ‘oq saxq.xud qou ojom xiuqy prcmqy .xnquz 
jo sxeqqSnup oqj, *oq pgj.xojgj: sum (^.) nMivq ’A 
•qqS'bSj.xoxu is jo juqj jjxjs sum uoxssQSSod sxq osuqoind sxq Suxpuujs 
-qjXMJOU puu 'pQXUQQpQI 9q 0J iCjX|XqUX] sxq JO pil JoS 0SUO 4U9S 
.-aid oqj jo SQOuujsranojxo oqj .xopun jou p}noo 'pajjxtnqxis sum jx 
'doSvSqxom oqj ‘eajoap Asuoxn v jo uoxjnoexo ui d’j.xado.xd paSuB 
•qaora eqa Suxsisqoind i!gf ’eoS’eSjjocci su uxuSu uoxssossod ojui 
pajQjua put? jx pamujoi 4qop oBuBpioxu eqj jo 8i§I xp juoraXud 
pQAxooax puq oq xajju 'saSuS^xoin oqj v *(j) m vjsvxvjt *a y6wg 
m Ii v $ T P TO '£181 <9 P°0 oinpaooxj jtaxq uoxjoos oj opura sum 
Q onojcajoxj •uoxjoxpsunCjuoqjuv Suxaq pxoA suaa ‘popuajuoo sum jx 
' 0 jus oqj pnu ‘eexoap qons jo uoxjxioaxo ux 9 }us oj uoijdraopaj jo 
/jxnba aqj Snxxq oj pa ( yjua joti sum aaBuBjxoxn aqj puu ‘.paaioap 
os thus aqq jo uoxjuzpuax xoj uoxjdxuapai jo ifjxxiba aqj jo a]us 
aqj xapxo oj jQAVod aBpnf ejuuip.xoqug oqj puq .xo]q ’pxoA pnu 
pyiuAUi ji jo Sutjooj oqj uo uaquq sBuxpaaoo.xd aqj ||u- apuxn puu 
‘uoxjoipsunC juoqqiM sum ‘paqqixuqus euaa jx ‘aBpup ajunipioqug 

’uiaxxx ,r iOA] ‘sxHoaan Mua nuiqhi hex 99X 


•away 
quaxiirpl 
•a ' , 

' 3 TZf(j[ 

QnaH.vj 

'•STGt:'_. 

« - *» < 

» v * i 



'H 

•iv/vn 

ni«tiiv,T 

Otflt 


, ^ 


'* ^ 55^371 ft ?nr r* 

j -- #• — 

r v -. >; :? -; i, ,-’o ,ji.< <^ T fW 


\ : - ; 'ita 575 


1^:,- 
l- i' 1 


_ IT"* S<\ 

753775 57 tSC-It yslESp 

-i1>~ 


rx 




7'-- 1 " 


7 ..-HI :7 

n-lt'/Ifi- 

*• 
r* 


Ci iU'.; 


it Twit 

«/ 

77-; r n7r.'~.r - 

7 x 57 5n: «... 

fc - t> 

'.nz zr-,rr zfAcr rzgi 'rp:~ m 

-SZCZ-fS 5"A 552 


••' tv-’—rf 'C cr~C 

1 J i} ■* • >» w- .-“ • - 


X57 55775-p 

tctss-tdio 
:x=p:o 


5V*.70 




'“• -tn,u. W/d ^ ^ « 

n.:?£ -zz-zc-.c.r, tttx.v 'dot co cfer soi b 




rn^r-n 


jx 

LI U 

'0 


'11 f ’ 


i ,»-«««. iii- 

r .rTXT-dcrd 5 " 


55 551 10 

W * 


<> 


5:7555501 '507500 
r. OT'.i 7557 5i5,7 77 75507 XSOOuI 


- * v» » J* ,** 


r77T 575 '15 7I57TI5C 

’•< ■5" ! .^ r 7" r 




irr.trt 


. 775 '.'. 55 7T !~ 
5777 .7575775 * :rrT " r 

55 


U'5S5'HS0d 

;.fT 155^5 


£liSIto 


— r -r rP * " ' '5 £ r r u77.07.05 

Ut \*U C~' X '-' — ST t- -'- 

?■ T^T ^"1^159 


i 


7C ■ 




' £55157 *5 


f--/ 


.':5X7 75 75-., 


-c £ta pus 

- , i- " * *■ c 

_ ^ __ '-z~IjSC-~Z 55' IsdsOJ 

ttStSlOTH. 


- r* 




c ^X5-X5555lBS 


-t— '5 


^ _ C. -r-rrcrf-.t; 

Tu-^ -*‘:v — ^ 

T 7- < XOTT^ CO p? 5 

, , , r _ 10 SSCCXOOT «* 03 

— '•• >2 r .^g-is7 57 ( 9SSL ^ • C0 P 


r T 




l U C ._V '--j 'OOQT 71 : cop 

75 55r,p . ' 2J1 ^n- c S u717^9aX 

c.^ ip-n c 'ii 7777^'d *^'<2- * • 

:V ^'-;L' irr i J “ ^ 


. / ".- *-5 :r .55 577 TO “‘ 4J ‘ ^ js^^XBqS 

r ^7^7057 X7t‘ ^ 

; rj o? P »=3n®» s=a J7ap^ 

nsjKM * 30!JI l I,Ip 5 I '‘5 t^nsgsg^OTOt «P J° 

. -n« oym nan P pepuoia 

i pp-wp w8«^f .^q^MSajogsp 

v „ p mo.iv.} m p«p 0 "^“” m X , TOn 3 „' ®0J *»« Oi 

, w . «,«.! »* 10 3° ® ; ig8 , n , eq, «<* " 

j 40^P»® T O^P^P '"“ j 

« '” m \Tw'W'* Jp 30 

««i 11 • T /'iLo ujnsn « P«P'^ '' 8W ’ £t 

:( ,.t nr rrSA TOW i "'"’ 1 f-nu^ * 

.^M.Ytrnr TV V 


«flH avnvm'W'f 


< 


onejajA oqA ‘siaqqSnnp s/pnraqy J° e-^qs aqq tneapai 

oq pajqTqua aqnj Awe qn snM. aq qnqq jjnqaq s^unpaddn no paS.m 
jaqqjnj su qj ■paAiaouoosun /j]oqAv si ‘uotuido ,sdtqspiorp Jiaqq 
m .‘noiqon quasajd aqj, 'Japio q.tjqq uiojj jnaddn ou snAi ajaqq 
pnn ‘paAiopnsip snAV. qoxqAi 'sqqojd ausara joj ajns aqq oq (S88l) 
ajnpaaojj jtatq jo apoQ Qqq JOTTS uoiqoas japan ua qnq qonj m snAA 
uoiqoofqo -noisiAai joj 5 uoiqnopddu nn /q jo qjnoQ qSrg; aqq oq 
jnaddn /q jaqqia 'ajnpaooj^ jtatq jo apoQ unipui aqq jo suoisia 
- ojd aqq japnn /pauiai Jiaqq pnq paAaijSSn snosiad aqq ‘/jSuojaj. 
uoiqotpsunC aqq pastoiaxa qi ji fjpnqaq q-cqq ui uoiqoipsTjnf pnj 
p-eq sqgojd ansara aqq papjnAin qoiq&\ qjnoo aqq f qno qmod saSpnp 
pauinaj aqq sy •ini'8|o sjqiquinqd aqq SaiAiopnsip joj qmoQ qSijj 
aqq /q uaAtS suosnaj aqq ui jnouoo /pnj sdiqspiorj-jiaq^ -quis 
srq passirasip pan suoiquaquoa siq pajnjiaAO aAuq sqinoo qqog; 

•oiaapai 05 pajqiqua si aq unq oq quant 
-uSissn aqq jo anqjiA /q pan ‘paqoajj'can bbm sjouSissn siq jo qqSu 
eqq u seiqipnu „ ajeta ajaAi /aqq sn put? f jasnqojnd aqq oq ajqiq 
- on pa/aAuoo pun uoiqoipsijnf qnoqqm epnui ajoAv ‘uotqdtnapai 
jo /qmba aqq asnqojnd oq paqjodjnd svq iqaQ qajq A ^ q 13 ©I 138 
aqq ui Suiqnuiuipio ‘japunaiaqq sSuipaaaojd aqq pn pun sqtjojd 
aasanr joj aajoap aqq qnqq 'jpsqaq siq no pjnog siqq 0 jojaq papuaq 
-noo naaq snq sn ‘Avojaq sqinoo eqq nx papuequoa opj •sjaijoi 
/mpioun joj pun gggj ui qsqqng urc-g /q paqnoaxa aSnSq join aqq 
raaapai oq uotjon ^uasajd aqj 906I ^qSnojq ‘saijjnd jo japuiof 
-uoa jo punoiS aqq. uo go6I ^ ns 0UO Soipnj jayn ‘jn/nQ; 
nqqjnj -/qjadojd aqq jo ajnqs s-OAisiq g v 'qnnpaddn aqq 
‘[n/(j nqqjuj oq pauSissn 'ajns jo spaap oAvq /q ‘pun ! tnaqq ni Sni 
-qsisqns piqs sn uotqdraapaj jo /qmba aqq oq qqgjj Jiaqq qqiAV [nop 
oq panntqaoo 'panq jaqqo aqq no f pncaqy jnqn^ jo snos aqjj 

■qqSij aaSnSqjoin siq pajinban /juo 
a F PI 9 q °I' 8S troiqouB aqq ui pnq squrpnajap aqq ‘jouaio eqnfosqn 
aqq aranoaq J 88 I asnqoind siq J^qjn st?(j iqa(j qSnoqqin qnqq 
punojS aqq no Zqjadoad aqq niaapaj oq qaos /aqq pan 'ppiqniajd 
eqq ajn st)(j iqaQ; jo sjiaq aqq ‘g/, [naddn oq asii uoaiS snq qotqAS. 
9061 J° 8 iX ' 2,681 noiqsanb nr ajnqs aqq pasnqojnd 

9061 J°. 821 sqnnpaajap aqq aajoap qnqq jo noiqnoaxo 

ui pun aSnSqjoui siq uo aajoap n paainqqo oqii f jnjij jnSng auo oq 
Zqiadojd aqq paSnSqjoui aq l jauAio aqnjosqn su /qjadojd aqq qqiAV 

UIAXXX ,f 10A] f SXHOdan MY 5 ! NYlQNI STHi QQt 


* OTKH Y 

uQaxvpi 

•a 

MTJVCr 

anaaTj 


9161 


IN ,n J 7 I ir-.cr) fo) ‘-&-M -on ransrt M 


^ ''M '& '0 ~I (51551) (x) 
•<?Ti;i p f;T 5 ">M U0!':;‘'i*x (vaimo^. 


*ct xr.y 


if ;■£ 


•a 

ntArci 

ar.rrrr.x 


! '».■' v(?"r i-.-u fr.) Pitfrtpftnyr rurvjmrnr -a 

,,, „„ , ,„ v ,, , < f ) £* 

,.r ^vr/r <•/».•, V. -'t> •**&«*« v. 


i«T32t> HI J CJf'frOOo'd 

X:x'?l r v*f vf;fi£;- f* * • • •• 


r-'K^iCcw vu' 


0: 


.-• *>: rrc ';rroo 01m 

»t;. f?jr,r'/j» f T . j.wrrewror 8*^ 

* ft * J *••*'” *f • T "'" v ' 1 f '( «** '***?:'•'• ***>:«»» ™ 

tit t ,f — * - - ' - ^ C 


* *• - - -■ r- • ; •«. ’.iwaowp 

or- tit 1 ' ki>v r-tj-j r-r: - /;-•<:* rr. T ., £ Trws „ 6 , 

' ; ^' r5 "5 V:*'T> r “”'^ p 55 " r5 ;rq; ;o Trx’.rsr? ?qj *mw t? 

r:: ”i'* ' n J t: ''’’ :; f ”"q --c:- cop r vra:> trrqi* sjtRjj 

x c:r' m Si c:no3 xtnitariQ gqx 


jn?,' fJ'-'Ml *■* - 
/ * ; '• * 


•0* 


* * ' * v « > . »-/ r 

•;; fr;rt,;r. r*. r/; :tq ''on- x'S-:;ic sq; :o ac;E=]nnnoo 

v: V‘ t' J '‘T* r ’ ; ' • *•* -■ ; ' - ,, r? /::*• t;: h‘p"i'i;d inroi £;xca't: jfq po^ira 
tr-r-q ccq or~ '~a rvr.» .. <s) <}) jjj zor,ov ~ hj p?m spio.‘.\ o-qj 

•jins Kuo 

r ; fir -i *■ j r-:; ;> f *,ysfl r.j: ?xr/?j ;nq ‘/Tj/tjJ v UKcq 

;!*.!,/ r M; ?;-•■■■. : ;x;r». {• /a *,::z r U V} f^;U.'HUC3 tr.v.l 0 ; 

^ : r; rr:;v-r-«;— (s) (j) ««;;?; 'fpo^) Pir.prxoxj rcrtwmo 

tx.va 1 izv/Avna ■* ycyzdrrz 

•;;T- t:y,trp v;r V-IT^Z ’-0T p^/?£T 


•avNircmo lYmisikm. 


ill .V J 






*-,r '?> V.’/i fj l J*. pU" ] VlUTipnods?! 9I)'l 30J BiO)pt|OS 

f T'lOnoq : oqi joj aoippog 

•»?‘nv:?ip t;vyJdy Q 

f * **■ 1 *i\§m 

.pyj:u .VJ^P'K TV; II nmpa Xiqmmj Iipv sdyqspjorx sia^ P^Y 

*p:*??ITnPtp 0?)T3 IJTAV pTDddc spjj 

MV T M.VT ;o MI.VJ «p Xq )qSnoiq*‘P0GI J° SAX ^ ns J° ^ n0 
, lvt( ; v , ;*t ,ddi: u’iWoS U uv -.noaiaSpnf nq) W P^imp« si 41 

,.v.a n «.rfM m: h;.m r.nopaodsM oq, o? 1«%i «''' n, IP idt 
Ai ,nv.l r,q 01 «w» >p}* P9!«nunp «1 m* T’® 4 *’ ^ 

‘ ’ «. 1WC" P S3 U’ : w paio*noo Xn “ 

,, o-nqi iq F .fc a nqqiva o? psioAOOD W m 

^ P W‘ - - ^0! 

•p jn»nb»«in<i »n> <n ><> «»'P 41< 1 11 

[‘U1AXX.X " T i^ 


on 


• 3 - 3 avavHTTiv 


poqjodmct oq AjojoqAi ‘poep-oS'eSqioni 13 poqnooxo urevj qog o^p 
allies oqq no ‘ninqj qeg; 9n0 0! * A^do-id ursqioo j£oauoo oq poqiod 
-.and xerj npoqQ /CqojoqAi '8161 ‘etmf jo q^S 9t l^ P 9 ^P ‘paap-ap® « 
jo faoSaoj oqq jo qnoraqoqn si xoqqxq oqq jenreSn po&qpj oonojjo 
oqjp 'st 3 (j TOUAvnqg qnnoifddc oqq qsirreSn ‘pq; upoqQ dn0 
Sq p 9 [g qmv[dmoo n jo ootrmnSoo Sniqnq eqnjqst§nui n jo aspjo 
oqq qsnrGSn uotstaoi m uoTtqnoTjdd'e ms st stqj, — *p ‘jlxoddij 

•uavojo oqq 


ioj (uoswoopfli "g ’ajq) oqnooApy qnounuoAofc) qunqsissy aqjL 

qm3oi|ddn oqq joj ‘umpg 9poudg iqstrajq pun dvq vm[Siu j[ 
mviyg qipnnj ‘uvvwe-en-ifvug ujnujq; 'uo\\%q_ -Q \ij\[ 

‘oSpnp oq'empjoqng 

oqq jo uotjouns oqq qnoqqm os op oq noiqoipsTjnC on pnq oqnjqsiSnui 
eqq qnqq punoaS uinm oqq nodn uotstaoi m qanoQ qSxjq oqq oq 
potfddn nodnoaoqq sr?(j rauAA.nqg; pun qmnjduioo sxqq jo oounziuSoo 
qooq oqmqsxSnca oqjp *opoQ fnuej nuipnj oqq 10 601 89? 

SH0IJ09S joptra XidSjoj jo quotaqoqn qqtM. ijdtnip xunAvnqg; SaiSjnqo 
oqnjqsdonur u ojojoq quTnjduxoo n pojxj pnq pnq; npoqQ 'joAOAAoq 
‘ounqunotn oqq nj *epoQ psuOjj; 'untpuj oqq jo fl[/ 60I suoiqoos 
qqiAv puoj Hf/iQf suoTqoos lopun poranjj soSmqo no ‘quotnqoqn 
JOJ poqnoosoad eq qon pjnoqs oq Kq&. osnno Avoqs oq tniq nodn 
Saqino sx!(j tanAvnqg; oq aotqon a ponsst loqqinj ogprif eaoissog 
oqq qnq : peqounoo ojoax rang qojjpun fnqnq'Gg; f poA\ogoj qoujAV 
pTiq suotssos oqq qy 'rang; qojq pun jnq nqngr qsnruSn oaiipooo.ij 
qiammi.TQ jo epoQ oqq jo 92,^ noiqoas aapnn sSnipaaoojd qooq oq pnn 
']i3q[ npaqo oq sn jjoaa su jgqq'Bj oqq oq jsiiaj^oqm.xdojddn oahS ojj 
• papm3ij9p uooq pnq sx?(j ranAVBqg; qnqq pnn /CaoSaoj v soav paop 
-of'BS oqq quqq p[oq a^pnp oqnnrpioqng oqj^ qnq; nqng; pnn tctnjj 
qoH qsmnSu gins 1? pojp osiAioqij ‘poap-oS-nSqaotn oqq jo snnara 
ifq popmujop nooq pnq oq qnqq SniSojjn stjq xunAvnqg pun { oSpnp 
eqnmpaoqng oqq jo qjnoo oqq m ams n pojq ‘pq; nqng ono iq po 
-qnooxo ifioSjoj v snAi poop-ojns oqq qnqq Sniqnqs ‘{nq; xipoqQ 'suq 
xniBAVBqq nioij poAioiioq Sonora joj yfqianoos sn /q.iodoad earns oqq 
jo poop-oSnSqjoni n poqnooxo aiuq qog oqnp ocaiis oqq uq 'nn?^ 
qog; eno oq iqiodoid mnqjoo i’eAcroo oq poqjodjnd peg; npoqQ 
qorqAA jo snnoni iq qnq; npoqQ oao jo onina oqq nj uos-iod oraos ifq 
poqnooxo sum 'gx6I jo qqig oqq oqnp Suimoq poop-ojas y 

— : SAioqoj Eu o.ioaa osno siqq jo sqonj eih^ 


■nuxxx noA] ‘sxso mn Kvicmi mi 


OZI 


■era 

IKYMYHg 

•ft 

aoaaarea 


SI6T 



■ever 

invAwng; 
; ’a 

uoaaang; 


9T6I 


$4 . 

m oonopiAo nr ugaiS pnn paonpoxd qnaranoop v jo qoadsaj ui 
paqqtumioo sm qr quqq f epoQ qtmog UBipuj aqq jo gg^ noiqoas ui 
paqnosap pniq eqq jo aanajjo nu sr pj upaqQ jo qnpqduioo eqq ui 
nnq qsuiuSu paSajp? eonajjo qnqq si quBaiiddn aqq joj psnp aqj, 

,/aqnmpJoqns si qmoo qons qoiqAi. oq qjnoo jaqqo 
oraos jo jo ‘qmoo qons jo ‘qmtqdraoo eqq no jo uoiqouus snoiAOjd 
qjiAv qdaoxa ‘Snipaaoojd qons m eouapue ui uqaiS jo paonpoad 
qnaranoop u jo qoadsei ui qmoo Ann ui gmpaaooid Xnu oq ^qj^d 
'b iCq peqqimraoo naaq snq eoueqo qons uaqM. (epoQ I'euaj umpnj 
aqq jo ‘•a , i) amns eqq jo 92^ jo g if ‘nf snotqoas japun eqqi3qsiund 
J° 89 ^ noiqoas ml paquosap eonajqo Awe jo • • aounztuSoo 
eqnq quqs qmoo ojq„ — : am paiepisuoo eq oq spioAi puquessa 
aqj; ‘ainpaoojg pemuniQ jo epoQ aqq jo ggl noiqoas ui spioAi. 
umqiao no qnd eq oq noiqonjqsnoo aqq no spnadap uoiqsanb aqjj 

•noiquoiiddu quasajd aqq Aq paSnaq'eqo 
si os op oq eoneqeduioo siq pun ‘qnrtqdraoo siqq jo aontzinSoo naqtsq 
snq equiqsiifera aqj} *apoQ pnaj nuipnj aqq jo 60T/S9^ snotqoas 
japun AiaSioj jo qnamqoq'B qqm A {duns st?(j raiSAmqg; SmSi'Bqo 
eq'eiqstloma u eiojaq quiuiduioo <b pajq puq psg upaqQ ‘iOA9Moq 
‘araiqm?ara eqq uj 'epoQ {'enaj mqpuj eqq jo *pXT /60X snotqoas 
qqm pnaj suoiqoas jsptm paui'GJj saSmqo no ‘quaraqaq'B 

joj paqnoasojd eq qou pjnoqs eq AqAS. esniso A\oqs oq laqquj aqq no 
§ui{}i 30 oaiqou u panssi aq joj ‘buq tn'BAmqg; Aq uaAiS eouapiAe aqq 
qqiA\ pagsiqns naaq eAnq qon pqnoo aSpnp suoxssag aqq qnq 5 paqoiA 
-noo qjgav m-Bp[ qajj pun |nq[ nqng -noiqnoasojd eqq joj ssauqm 
n sn pajnaddn suq innAVBqg[ P©as.o]|oj qoiqM |nijq snoissag aqq 
qy -nin^ qajj pun prp nqng qsninS'B aanpaoojj |nnimiJQ jo apoQ 
©q^ J° 9 If uorqoas japan sSatpaaoo.id qooq eq pun nf[ npaqQ 
oq sn paAv sn jaqqn[ aqq oq jaiiai aqnijdojddn oauS ajj -papnnjjap 
uaaq pnq su(j lunAinqg qnqq pnn £ia§JOj u suav paap aqqqnqq pqaq 
aSpnp aqnuxpioqng aq^ ’^iq papnnjjap SutAuq joj uing q©H P OT 
qurj nqng; mojj saSnninp pauitnp jfjnjqnoo eqq no qnq ‘aninnaS aq 
oq peap-aprs paqndsip aqq uuggn qon pip j©qqn[ eq^ -suq; innMnqg 
Xq ano pnn npaqQ ©no ‘©Spnp aqnmpioqng eqq jo qjnoo 
aqq ui p©]q sqms aqnindas OAi.q ui pasim sum. uoiqsanb ©qj, 
nqng euo Xq paSjoj snAi arnns aqq oq ajnqnnSis siq qnqq pun ‘paap 
-ajus aqq qnoqu Sniqqou Avanq aq quqq si asnos f pq npaqQ ‘^radoid 
£iaA stqq jo Annoos aqq no suq innMnqg mojj ^©uoui AUJjoq oq 

t ,-r ‘garaas aYayHYiav [*ihaxxx 'no a 


*m pajqiutnioo „ sggugjgo'moqiao oq sgqo[Oi siqj, ’noiqoas piosdiojo 
0 qrj jo (p)j>snop jo (q) osnop-qns jo noiqoptonp oqq 05 pgqoAgp Bt 
empaooij jotnmiiQ jo gpog oqq jo S6I noiqoes pnnoio dn iialojS 
gtjq qoiqAv Mopasoo gqq jo qiod laqoaiS aqj, moispep pgjiodgi 
Auv Aq paiaAOo si qupd gspaid siqq [qoqq paqsiqos qon mo p 

•noissiraraoo qons jo gonozraSoo si gqoq oq 
pgqtAtrt qmoQ psnimiJQ gqq jo eoiqon gqq oq qqSnoiq noiqoSapo 
gqq qoiqA\. no oqop gqq oq .10 ‘gonapo paSgpo gqq jo noissimraoo 
jo gqop .oqq oq igjai „ Smpaaooid ,<£no oq £qiod o j£q ,, spioM 
gqq igqqaqAV pappap eq oq smoraei neqq qj ,/pejqiramoo uegq 
OAxjq oq peSepo „ noissoidso gqq oq qnejoAinbe so { /peqqrraraoo „ 
pjoAv oqq poai oq 'giojaiaqq ‘jfiossaoan smogs qj ‘gonozinSoo 
uaqoq soq qi igqjo jiqnn ‘qon 10 pgqqpamoo sm aonapo no jgqqgqAV. 
gppgp noo qinoo on qoqq rasioiqiio oqq oq nodo si u iqiod o j£q poq 
-qicamoo eouapo „ no jo tl gonozinSoo gqoq „ oq q.inoo o piqioj ojq 
• noisioaid ni Snppoj qoqAxgraos ora oq mggs seop qi ''uoiqoiaptsnoo 
igpnn noiqoss-qns eqq jo SuipioA {onqoo oqq oq pioSai qqi^ 

•pgpnoijap nggq jpsmiq poq eq qoiqAi Sq jfiaS 
-ioj 0 so qi pgonnouop gq ‘/.loxqnoo gqq no 'qinoo qoqq nt gnmnoS 
so paap-ajos paSioj gqq dn qas qon pip ejj ‘aSpnp gqompio 
-qng oqq jo qinoo gqq ni noiqoSiqij gqq qqm noiqognuoo ni opo^ 
pma,j noipuj gqq jo noiqoas igpnn ejqoqsiund gongpo ifno 
pgqqiraraoo 0Aoq oq poggpo eieqAiou si sog; raoAioqg; qoqq igqqinj 
paqon eq /ora qj 'Snipaaooid qons oq (( /qiod o /q psqqiranioo „ 
dondffo no so pgqiiasep gq /qaudoid qqm qonnoo qi qoqq papugqnoo 
sr qr aonaq i oSpnp gqompioqng gqq jo qinoo gqq ni Snipggooid /no 
oq /qiod o anroogq sog; tno/Aoqg; g.iojgq pgqajdraoo soai oonojqo siqq 
qoqq pno 'ifaoSjoj jo qnoraqgqo .ioj si sog; inoAioqg qsnioSo quiojd 
'moo gqq qoqq qno paquiod si qi noiqnggsojd gqq jo Jpqgq uq 

•gSpnp 

suoissgg gqq jo qoqq oq gqonip.ioqns qon si gSpnp gqompioqng 
oqq jo qinoo aqq ‘igAogiora 5 sog; ■ inoAioqg jo notqnoasoid gqq 
Suiqoadsgi igpio gqinqgp ^!no ni pgqqnsai qg^ qon 9 Aoq ^gqq ‘aSpnp 
suoissag gqq Xq pgqoiqini sSnipggooid gqq ioj sy -gqonipioqns’si 
gSpnp gqompioqng gqq jo qoqq qoxqAi. oq jmoo Ano jo isogjo 
Sutpisaid eqq iCq 10 g§pnp gqonipioqng eqq £q gpora qnio[dinoo 10 
pgqnoiS naeq soq noiqonos on qoqq pno ‘^qiod o soai sog; moAxoqg; 
qoiqAi jo qoog oq sqms 0A\.q ni eSpnp gqonipioqng gqq jo qinoo 


. 'era 

IKVM.VH2 

•n 

H 0 tmH 5 £ 


SI 6 T 


‘iiiaxxx "ioa] ‘siaojaa mvi KYiasi ehi 


Zll 



•■ra 

IKTJUYHJJ 

■ft 

H0H3JKSI 


STGI 


'yy/S*, , 4 > 

'*-* ' 1i - w * V/;r; % * m '*&*» - f> ^( 3^3 it ) 

s*> v&fedz m 3 on 'gno 
v~'rS/!v \‘rv?.v:'/,j v, T^rg nog; gras nu? nr mgurajd T nj 


V;/ s',*: '-A;-:', '-r:\ y, 


V V 

' / ' % '' vnypyypp oqg 30 jpqoqno ouinnoBsn 

•) / .< j,jv. p'-fijhjfjjd /ptjorjb-jrqns wit, gj ■HOigonsnn.ig ojvb 

T^ ;;n P UTi pO/JjOj nooq pnq onboqo mugioo n oaoqx, 
nfy&mw riMoipiinz a w/avrof) fnv/aynjv mo ft 30 gnqg 
/Tptt/ma 'opp Joqga oqg no Xqproqgnn ouzos ei qoiqAi osno £oqmog; 

V }!l oioyfi 'gins {iato oqg oq <{ /{gind „ u onznooq nosiod posnoon 
Oqi ozojoq poqoidraoD nooq pnq qoiqAi iasSjoj 30 eonojgo m? 30 
goodsoj m suai gnnqdraoo oqg osnnooq poimboj goer sa noigonns 
gnqg Saipjoq 30 gqSnoqg joaou yCpnoiAqo Xoqg ‘ gjno£) jiaiq oqg ra 
oonopiAO ni hoatS jo poonpojd nsoq joaou pnq xpsgi gnoranoop otjg 
osnoooq zCiussodou suai noiqonus ou quqg ppq soSpnp pouinoj oqj, 
•QouopiA© £rupnooos BT 3 poonpozd jfdoo popigjoo n jo BiBuq oqg no 
noiqtuupop siq poniugqo pnq jjiqnrtqd oqj, 'gnoranoop oqg oonpoid 
og jo gins jiAp oqg pnojop og ponipop gonj nr pnq 9 q ‘ gmoQ 
U A !0 9t l? u \ gneranoop oqg jo 9sn on opum puq posnoon noszod eqj, 
•gtrennqdmoo oqg zCq pogngigsut gins u ra jf .102.103 nnq og porapop 
pirq g.moQ ]iaiq v qoiqAi gnoranoop u 30 goodsoj m ^ioSjoj jo 
ono svai ganoQ qpnQ oqg o.xojoq graKqdraoo oqj, -osco gnosoid oqg 
ni poitnboj bi notgonns gnqg noignggnoo s.gnnoiiddn oqg jo anoAnj 
ni XjSnojgs ‘aoignoi|dnii jfq ‘ora og sraoos gj raoignoosoid oqg 
30 jp’qoq no Aiopq ganoo eqg ni pmAiaoj gnd uooq 9Anq og moos 
pjnoAV osno stqg osnnooq ‘(j:) iiTn[j[ %iy vjwjsnjtf vCwq *a dOMdvift 
-fhiiftr jo osvo oqg osjn ogon j -pogngigBni srm gins oqg qoiqAi ni 
gjnoo oqg 30 uoigonus oqg gnoqgiAi gnoranoop pins oqg jo goodsoi 
ni oouojgo jCnn joj pognoosoid oq gonnno *gi nodn gras u sggngigsni 
noqg pun poSjoj gnoranoop v sgoS go.iq oqAi nosiod n gnqg noxg 
-noosojd oqg 30 3inqoq no ‘popoonoo jCgsnoiAqo buav. gi oioqAi ‘(x) 
dosoduift~ 0 uift *a wmij/f umipMft 30 osno oqg og .iojoj Avm 
j *gncoi[ddn gnesoid oqg og ©iqumoAuj osnos v ra ‘noignoigdrai 
Xq poppop 10 ‘poranssn nooq snq noigsonb ni aiou gniod oqg qoiqAi 
hi bosho 30 .loqrann n og jojoj og iisno oq ‘qniqg j ‘ppoAi gj (q) 
osnnp-qns ra „og uoigupi m ao„ noisso.idxo oqg. og guopAinbo 
Bp to Ai on oin oaoqg ‘noigniopisnoo jopnn aiou si qoiqAi ‘(o) 
osnnp-qns ra gnq ,,‘gjnoo Am uiSnipoooojd Am ‘og noigpoa ni io 

[•IIIAXXX •'IOA 




•samas aYaYHvaiv 



•W9 “IIY n ‘ a T ‘I (STGT) if) 

‘n 05 jt?!f jfjpijBA neoq SniAt?q gonuzinSoQ •pgqoBgdrai quaranoop 
gt|$ jo sisiq eqq no qins \up v Supp R<{ sSuipgaooad siq qonaqsqo 
oj paqqitnjcd 8 Q qou pjnoo posnooB nosaod gqq /C.iaSaoj pg§a]jB 
n® jo gonBZiuSoo ugqnq pBq gqBjqBiSBtn b eouo qBqq Sajpjoq 
ni noiqBqtsgq qsgqqSijs aqq paj qou pqnoqs j ‘gjnpgoojj |BnimuQ 
jo opoQ gqq no £iBqn0tnraoo siq m sjfog; ‘g '£) \tj\[ /fq pooqsjgpnn 
uggq snq Suijtu gqq qoiqjA ni asngs 9 qq si siqj^ *qinoQ ]iaiq gqq 
oqui agqqBia 9qq qqSnoaq pasnoon uosjgd gqq gjojgq gonojjo paSopB 
gqq jo gonuzinSoo ngqnq jfyjBnqoB pBq gqBiqsrSBtn gqq qnqq qntqq 
oq pguipni tub j •qinoQ siqq ni pg|q piooai gqq raoij jo 'qaoda.i 
gqq taoaj queiBddn Xpnj qou 8 ab 9 SB 0 qnqq jo sqoBj gqj, '(j) 
pvsvu.j vtfwj *a uoMduiff jo esvo gqq si siqj, •qni'Bjdraoo sjcg 
«pgqO gqq jo gouBzinSoo Saiqoq ni noiqoB siq aoj XqiioqqnB qnoio 
-tjgtiB sis gqBjqsiSBla gqq /q pgqdgooB ugaq SBq pnB notqnoaso.td gqq 
.fq no pgjjgj AjSnoaqs st qoiqAi qinoQ siqq jo osbo gno si oigqj, 

•qinoo gqq gpisqno gpBtci osn b jo qogdsai 
ni jCaBSsaggn qon si apoQ [naaj uBipnj gqq jo nf noiqoas .tapnn 
gonajjo ub aoj gqnogsoad oq uoiqonBS qBqq gjdtonud {B.iougS gqq 
nALop piB[ pnB'gAiq-cSgn gqq ni paiaAisuB gq qsnm.ui9qq oq pg.ugj9J 
uotqsgnb gqq qBqq uoiuido atgqq paqtnniqni ^oqj, 'sgiqiioqqnB 
£nB oq jgjaa ao ‘uoiqogs-qns gqq jo SnipiOAi gqq’ssnosip qou pip 
goneagjgi siqq gninugqgp oq qus oqA saSpnp pon.TC9| gqj, ct *oonajgo 
qons jo eouBzinSoo gqnq ubo qanoQ qBniraiiQ v giojgq ganpao 
-ojj |buiuiijq jo gpoQ gqq jo (oj(i) S6I ^oiqoos jgpnn XiBssaggn 
st qanoo qons jo noiqouns gqq 'qinoQ |tatq n ni gougpiAo ni uoiq 
-sgnb ni qngninoop 9qq jo osn gqq oq gqup ut aorld Snigq jo pgnnqd 
-moo gsn gqq 'qniBjdnioo v ni qno epura Snigq apoQ pngg nnipuj 
, 0 ^? J° I Lf notqogs aapun 9[qBqsinnd gougjgo nn jo qnoAg gqq ni 
jgqqgqai „ noiqsanb gqq qmoQ qSig ^nqinog gqq oq pgaiajg.i g£[ 
•asBo gqq joaoo oq qSnong gpu\ qon ej9Ai ginpgooi^ |BntmpQ jo 
gp°Q gqq jo (o)( p) ggx noiqoos jo spiOAi. gqq agqqgqAi pgqqnop qnq 
‘pajinq gq oq qon qqSno sonBzinSoo siq qnqq qqSnoqq ^pingjo 9 qnaq 
-siSboi oqjj ’qanoQ |iaiq gqq jo noiqonBs gqq qnoqqiAs. qniBjdmoD 
siqq jo aomazraSoo gqnq qon pjnoo gq'oiqsiS'Bjq iCongpisgjj joiqQ gqq 
qnqq ngq^q bbav noxqogfqQ ’qins quio gqq jo notqnqiqsni gqq pgpgg 
-gad qoiqAV noiqoBsniuq * gp?s aqq ni qi jo opBin gsn 9qq jo qoodsgj 
ni ^tdrais qnq 'qanoQ jiatq gqq ui qi jo gpmn gsn gqq jo qggdsa.t 

mAxxx ’ioa] - ‘sxuodan alyt: ^yiaNi an,T , . 


S^a:.; 

IHVA\71I{I 

-•ft. 

aonaanr^ 


SIGt . 




a 


•BVCI 

IKTAS.VH2 
49 'ft 

UOHMICyr 


SI6I 


et $ qtniij oq qtj trees pnq eanqiqsiSerj eqq jj 'peBaoj eq oq q 
Bumouq qt jo estv ep'em eAnq oq jo arans eqq peBaoj eAtuj oq ran 
BniSajpe jjxqxniqd eqq jent'eS'B noxqnoesoad n Bniqnqiqsni y£q jnunqu' 
Jneje^ip n e.xojeq ejqxq jo quetanoop sjgiqnrBjd eqq jo sseuemnuex 
oqj jo noiqsenb eqq Ajjvo oq qms {iato v ttt qunpaejep eq? 
oqnedoqx eAne] oq aedoad peaepxsuoo qon sv& qj '(.mnoDtmjq 
anrairg pnnjq npBa'Bq'C]^ eqq. jo XaeBaoj joj noxqnoesoad eqq jo ese: 
I'eor.roqsxq eqq nxpeaanooo eA'eq oq pooqsaepun iCpnaeneg st sn eoxqsn 
jo uoiquaqsinixnpn eqq oq ]epneos qons £uv jo ^piqissod eq 1 
queAead oq peptreqnt esepqnop oanquisigarj g qj ‘jeAoeioj^ -queranoo] 
peBaoj jo eumueS se Bnxsn jo pm AxeSaoj jo seouejjo ae Ana! 
eqq .xoj uoiqonns /nn qnoqqm uotqnoesoad n qiraaed oq qei£ pn 
‘uoiqiqxqoad sxqq uxnqtnnra oq rfynmonn tie jo Buxqqeraos eq pjnoi 
q I 'qanoo eqq jo uoiqonns eqq qnoqqm peqnoesoad eq qoutreo e 
soouojjo eseqq aoj ptre 'epoQ peuej nnipuj eqq jo gp Tuoxqoesaapn 
eppqsrand seonepo paqqiraraoo snq eq ‘mrejo siq jo q.xoddns m c 
seonpo.xd ueqq pun qxns qnqq jo esodand eqq aoj queratioop n saBac 
qrns pAio U oq /qand n neqai qnqq anep sr qx qej^ 'aAOtpXaqq j< 
aeqqxe qqm. sixdUdG wopsnCd Xjqonxe qon seotrejjo jo ssnp pvqntfi 
uxnqaeo v oq uoiqiqxqoad sxqq ptxeqxe oq ‘(o) esnnp-qns m ‘qij nee 
snq ajnqnqsrSgrj eqj, -peuaeouoo eotqsnC jo qanoo eqq ao qunAaa 
, exjqnd eqq jo ifqiaoqqnn eqq aepnn qdeoxe ‘eoxqsnt oqqnd jo uoiqiej 
-siutrapn eqq ao ‘squnAaes otjqnd jo ifqiaoqqrin jnjAvnj eqq "AiiinS 
seouejjo ureqaeo jo qtieraqsiimd eqq punraep oq panAvaoj : ^ux«i( 
raoaj sj'enptAtput eqeAxad niT3aqsea oq pepoeqm eau Ct)S 6X noiqo; 
jo (q) puts (vj snoiqoes*qng -esodaxid qeeavdde sqi qqm qaeqs 
-ttoo eq oq ao noiqoas eqq jo StnpaoAv eqq xnoaj /[q^quenr aiojjoj ( 
era oq raees qon seop 'eseo qnesead eqq ui noiqnoesoad eqq jo jj’Bqt 
no ‘(o) (j) cpx noiqoes no qnd eq oq qqSnos noiq’eqe.xdaeqnt eq 
•peaepxsnoo aeqqanj eq Kv,xn qmod eqq qisqq aep.ro m segpnp OMq : 

. qoneq « oq peaaejea neeq qo-ej ni sieq uoxq'eoijdd'e qnesead eqj, 

•iCqa'ud qons era-Boeq eq aeqjn qxns n oq ifqand v i 
psqqiraraoo neeq eAx?q oq peSepn eenepo nn jo eou'BziuSoo eqq <£p 
gmqiqxqoad sn pooqsaeptra eq qsnra eanpeooaj jnnirauQ jo opo 
eqq jo foXl)e6I ^oxqoes qmjq ‘pjoq eou'eqeqns m pip pun *pi< 
oq penipnx ^jsnoiAqo sn,A esno sxqq peppep oqax o^pxif penan 
eqq qnqq ‘aeA0Axoq ‘quiqq j '^noQ H A TO 18 oaojeq soaipeeooj 
qnenbesqns ^q peqsno eq qon ppaoo uoxqotpsianf s ( eqnaqsi2nra ei 



[•iiiAXSX -a< 

t ’ - 


‘samas ayayHYaTf 


*895 '• a 'Q ^oa * (5061) (l) 

9 qq jo ©qnq o!} papneqm s©gpnp parareoi ©qq abu' fj.'Btf av /qainqiao 
qqm Aes oq ©iqissodrax sr qr par? ‘gninosnai /q paqioddnsnn si 
ast?oqt?qq m noisroap eqj^ ‘paj.iojai /pt?©;qt? ©A-eq j qoiqAtoq (l) ' 9 »f 
•vpduvfl n>( 8 op[iv% *a mnss'DQ psuto^'ioj^r j,oojtf jo ostso ^'sqraog 
oqq et Xqjnoigip Awe qpj ©At?q j q 0 !^ a^oq-e ©sno Afuo ©qjQ 

•sqjnoo 

oqq jo eoiqovid p?i©u©S ©qq qqm.aon'BpiooDt? ni si qi qnqq qaapgaoo 
• cut? j put? noiqoes-qns aqq jo ©Stm$ui?j ©qq oq aouejoiAl jb©i 
/Cob seop noiqnqaidjaqui siqq qnqq ©ra oq jBeddn qon eeop! qj 
- ‘Saipoeooid qons 05 iCqxcd e na©q sr?q 10 si oqAi ( Aes oq si 
q^qq ‘aoaapiA© ni naAig xo paonpoid n©aq s-sq noiqs©nb nr qaera 
-noop ©qq qoiqAi nr t( qjnoo Awe nr gnipesooid Awe oq ^qj'od e „ s'B 
paqiiosap eq ApqStJ nno ‘jeqqBtn: ©qq jo eont?zingoo oqnq oq paquni 
si qjnoQ [nniroiJQ t? neqAi araiq ©qq qt? ‘oqAv nosiad Awe jo 
ast?o aqq oq gnt£[ddn st? paqaidiaqni ©q oq ©.tinboa nSiqtt.iapisnoo 
j©pnn noiqoes-qns ©qq jo snoisiAoid aqq pninr ifra o^ (( -Aq.ii?d t? A q 
paqqjmraoo n©©q ©At?q oq p©g©qt? ©onogo „ aoj p©sn Ajasooj si t< >Cqand 
u jfq paqqimraoo aouago „ noissaadxa oqq qt?qq padst?jg Apraap st 
qniod ©qq naqM eoioj sqi jo qonra esoj oq ©in oq smaas gnipaooo.id 
qons jo - noiqnqiqsni ©qq oq joi.tsqnB eqt?p n no gmpoaooid v oq 
/Cqi-ed e Aqpaqqnnrado n©©q ©At?q oq pins ©q jCqeiidoid qqm qonnno 
©ouago nn qnqq qnaniogjt? aqjp •peqiAni st?At qjnoQ pnimrjQ oqq jo 
aonezingoo ©qq qoiqAi no oqnp ©qq oq ©on©iaj©i qqm qnq ‘©Onego 
paSogn ©qq jo noissiraraoo ©qq jo ©qt?p ©qq oq qon ©on©j©j©i qqm 
,, gmpaaooid Awe oq jfqind v Aq paqqinnnoo aouogo nt? ,, spioAi ©qq 
pa&qdra© ©mqnjsigarj ©qq qnqq noinjdo jo /[paptoap urc j ‘©qm ^nn 
qy '(<{) (l) S 6 I norqoes nr paxpoqra© /puaj^ ©ouipu© ©sjnj gar 
-qnorjqnj joeozojgo aqq jo qoadsaj ni noiqiqiqojd ©qq qqm ©Aisnaqxo 
-00 ‘mnoQ [JAIQ b nt gnipaaooid t? oq saiqind qsningn sn ‘noiqiqiq 
-oid ©qq aqBtn oq ‘paqsaggns vfpnajjn st? f ajqt?siApt? qqgnoqq nasq 
©ABq Aem qr jq -paqnqiqsni n©©q pt?q noiqno©so.id t? iGqjn iBQddt? 
nn jo Snijij ©{qissod aqq jo avgia nr 'qneinsAnoonr ^{[t?oiqot?.id 
pajoprsnoo s was. siqq qnqq ©q’ gaAi ^nra qj •papp©p stm qins ©qq 
st? ©Aiqoajq© aq oq pasnao aAnq p|noAi notqiqtqoid ©qq qnq S spioAi. 
aqq jo Buinnani ©qq oq st? qqnop snopias on n©©q ©At?q ppfiooa.taqq 
r , oq© qnamnoop n jo qoadsai ni q.inoo ifnt? ni Gwi'pudd gnrpaaoojd 
Awe oq ifqjnd n „ jo noiqouns qnoqqm norqnoasojd aqq oq uoiqtqiqoid 

".■riiAxxx "'ioaJ ‘siHOdaa awt: nvwn;i hhx 


•svcr 

iNVMYng; 

*rt e> 
tI0nMKg[ 


STCt 


/ 


‘STd 

iKTMVirg 

•n 


QtGT 


’poi[8vnb BtjiiipMoajjg 

•poqsxmb 01 c qjnoo 8 < ©qt?,iqsx3 , Bm ©qqui stqj imjM'Bqg qsm'eSv s3m 
'p09oo,t(j oqq pm poAiogt? si noi^ogdd-B eqi,— MXinOQ 3HJ, Ag 

" 'Jnouoo j — -f ‘Tivsanj, 

gvg t?p©q 0 Xq 

P 9 1P qmtqdxnoo ©qq jo ©ouoztuSoo Sappjq ©q-BiqstS-nra 8 qq jo aopio 
°q4 episu q©s put? aoiqnopddt? sxqq Mopt? ©joj©j©qq ppioAi. j 

*ej©qq qou ©J12 

qoiqAi. BpioA\ uoiqoes-qns jo suoisiAOjd ©qq oqut gtnpic©i oajoaut 
oq pm? noiquopddu p3©xqot?jd joj aug ooq out oq ©mass uoxqouiqsip 
'sqttiB jiaio quonbasqns ©qq ut ©ouspiA© ui uoaiS jo paoup 
-oid ©q pgioqs quorauoop ©qq qt?qq papnsqm 'iC.ioS.toj Biqq paqqaqt? 
oq uoqAi ©uitq ©qq qu 'st?(j im?AVGqg qt?qq ©Aoid oq uoiqisod.t? 
m bttav uoxqno©so.xd ©qq qou .10 joqqaqAi uo puadap oq ©Aisq pjnoAv 
uoiqouus joj ©siAuaqqo jo Xqtssaoau ©qq ueqq ‘©si?© qu©s©jd ©qq. 
jo sqoqj oqq oq uoxqouiqsip qons jfut? ^jddu oq paqdmoqq'B ©ioaa .qi 
JJ 'qjnoo ©qq ©jojoq u©qq sual qotqAi ©st?o oqq uoa© joaoo oq 
„ qSnouo opiAV „ suaa (o)(\) ggj uoiqoos jo SuipioAx ©qq qt?qq '©qi 2 iq 
-siSvfir Aonopzeo.rg jorqQ oqq Sq peqsaSftas uoiaido oqq oq potrpotrt 
tgu j put? ‘poptoop ^iqqSri suav osuo oqq ji qqnop x iCp'cuosjQg 'Sax 
-paooojd qt?qq jo quopuodopm ^poqAi uoxqotxsmuq t? jo ©sjuoo ©qq ui 
paqqxtmnoo ©Auq Aura oq qoxqAV eouajqo Aut? put? Suipaooojd pps 
oqq oq qo©ds©j ui u Suipsaoojd Auu oq Aqiud t? „ Aq paqqxmuioo 
sODUOjqo uooAvqoq ijsxnSuiqstp oq SuxAaq ©j©At Aoqj, ’foj(i) uoiqoas 
-qns ut saouojjo jopura oq uoiqxqxqojd qt?qq jo uoxsuaqxo ©qq pm? 
fqj(l) uoxqoos-qns ui oouopiA© ©spcj jo ©sn jo ©jnqo-Bjnnmn ©qq oq 
pinSoj qqm uoiqxqnpjd ©qq u©©A^q©q p©qs©SSns jjasAxn ©At?q x su 
ASopmi? qons ©ruos spunu jx©qq oq qu©s©jd pt?q Aoqq qt?qq uoiaido 
oqq oq poutjoui xm? x , Surp©©oo.id quqq oq Aqiud u Aq paqqxaxraoo 
uooq OAt?q oq pxt?s ©q Aq©i.tdojd qqm ppioo Suipaaooid uiuqiao 
v jo txotqnqiqsui oxjq oq ©qup ux JOTJsquu ©ouogo oxx quqq ©qt?iqsi§t?j^ 
jfouopxsojg JoiqQ ©qq paxujojux ©Auq jjoaa qqSixn ?foqq avoxa Biqq 
uoqnq Xoqq pnjj ‘©suo quesajd ©qq ui uotqnoosojd oqq jo jp^oq 
no joj popuoquoo uoxqxsodojd puaueB ©qq paqdeoou ©AT?q pjnoAA 
X©qq jaqqoqAi oq sx? sqqnop ©jqissod qsaSnoiqs ©qq |©©j 1 *©pqAv. t? sv 
oinpaoojg ininniiJQ jo opoQ ©qq jo ( 0 ) (x) 261 noiqoasjo suoisiAOjd 


UI 


[•inAXXX ,r lOA 


‘S3IXI3S dY aTHVTIY 



4 t 6 I ‘qojBH JO QSI8 eqq poqep jo jiBunjq ‘mestiH anflV 1 ° 09I ° 3 P 

v gatraignoo *fX6I J° TIOI oqj poq-cp ‘andreuqQ jo oSptif eqEUipaoqng 

‘uibbiih pBtnmeqnj^ jo ooaoap b toojj- f fI6I J° S88 I *°Js[ I^oddy puooog » 

jf'jjado.xj jo jo gqj.japtm i]joq pgjejstSaJ puB Sntijim ui nopq 

9ABIJ O!} jq3no !)T *!}U9j A{JB9i£ B p9AJ9S9J !}l sb puB ‘9?V AjJOdo J,J 

jo jgjsttbjj] gqp jo cqj trqiqoos Aq pooqap sb 9 sbg| b jo ojnqBu oqq. 
or sr ofqiq ( sjjiquiB[d eqq jo siSBq'Oqf} Snimaoj quaraoajSB oqx 

— : quBpaddB aqq joj 

‘(pvsv.ij uvpuvupvg iqsunpf unq- qqm) Dpocroxvljy *7 'ffi ^R 
•qino'Q qSijq aqq oq papaoddB quBpuojap aq£ 

■ -’noTjounCm tre joj ptre uoisasssod joj qids .qjjtqniBid aqq 
p 99 J 09 p spinoo jqavoj oAij aqj, •aso.iB aqndsip aqq uaqAv poqsrag 
uaaq qon pqq vjoB oqq jo ttoiqotuqsnoo aqq Q'oqq jfosqi qoiBid 
9 qq uiojj qnepiAO sbax qj ‘joa.iaqq oinooui oqq jo noiqooqoo aqq 
ptre nyoB gqq jo noiqonjqsnoo aqq qquv Sauajjaqui utojj quBpuojap 
9 q!j otbj!)S0.t 05 uoigormfni uv .10 j pnB uoissassod joj qms qnasa.id 
aqq gq 3 nojq ‘gj^T ‘iJJdy jo pua oqq sp.TUAxoq posfossodsjp 

9J9Ai sjqgunqd oqq i'fjBag pax? ‘270/? aqq jo araocur oqq jo noiqoaqoo 
9 qq qqiM pajajjoqui jaqqBj s/qrupnajap eqj, ■satq.iBd aqq naaA\qaq 
asoiq aqndsip v spjBAv jagjB /C[qjoqs X.ioa qnq ‘vpfi aqq qpnq uodn 
-ajeqq sjjtqmBjd aqj, -aniBS aqq joj ju 9 .i-pnno.T 3 su /CjpmunB 
g ‘S'jj ttuq Xud oq 3 uI99j3b jaqqBj aqq no pnBj jo qo[d uyaqaao 
b uo aoBjjd qaqjBoi jo vpB b p]mq oq uotssinuad spijopl^ 0A,C ^ 
‘jouttu b ‘inp; oapsug; juBpaddu juBpuajap aqj jo JoqjBj oqj, 

— : SAVOJ [ 0 J SB 0 .T 9 Ai 9 SB 0 STq] JO SJOVJ 5 I 1 JJ, 
•oonooji J1011J jo U01JB00A0.T jnjSaoaAV oijj joj soSuiacp 
aoj jms e jo £v/& Aq bum ‘Atio ji ’Apouxsa .uoqj q'uqj pm; ‘Boasnooii Ajoaoui jnq 
B00ss9[!jon 0aoA\ spiqniT!jd oqq jtjqj 'v}of> oqj q?|AV Sni.iojao!)ni nxoaj jmjpnojop 
oqq qnaAoid oq ttoiqonnCai nu ioj put: uorsBOBSod joj sjjiqnj'sid oqq Aq qxns uo pp££ 
•pnq oqq Jo jouavo oqq Aq poqotAG ojoa\ Aoqq poqsrag bo/a qi oaojoq quq ‘v]ol> 
eqq pijnq oq uuSoq Bqiquitijd oqjj 'poquoaxo bcax osboj on qnq J quo.T pnnoaS so 
juoA u 9 -sjp Atjd oq SuiosaSo jgqq'oj oqq f pmq jo qojd uivqioq b no oot:id qoqatmi 
jo vpB ’s ppnq oq uotssrurjod erjrqnitqd oqq oauS jaqqTij B,qtu;pnojop oqj, 
-uoipiad "(Vffitio-tm uof sossusoij fo /ipouto^j— ooupoi 'j — pwiu od.i6v 
uo ooimjox ut fiuipjinq fo uoipnupuoQ — pm jvnuuv fo jwutfind uo puvi p\ 
o) ju9umj,Hy—i 0T put) sor -suoipos ‘{pp Upodojg; fo up/suv./^zmi fo AI '°S. 1°V 
..•(BMBaiyia) B 3 HI 0 HY osy HYH Y 2 SVA\a -rt (JSYaNaana) jryu OHOSYa 

">l s PM voysnf -ujv puv iipqpnj, ooipnp \<j$ 0 .( 0 fog; 

,r iiAio idiLYaaaddv 

iuaxxx yoaJ 'siaodaa Aiva jstviaNi HHJi ' o/r 


’05 ''toquiQooa; 
9161 


< 


•KVH 

TJraVAia 

•rt 


mi , 

onciBvg 


sicr 


S3 

caojj Aqjedoad ©jqfeoAomtai go esn©{ y : sAVoqoj sis sum uoiqoeg - 
•ipy iqjodoj<j jo jgjsuua^ ©qq. jo 2,01 noiqoos ni uAiop piiq 
jouumn ©qq ui paquoio eq Ajuo uuo ©snaf v qnqq pun 'paioqsiSoi 
SS8 l qonra ‘paqnooxa svml qnoumoop on quqq nt ‘ofqtq Ann qstiquqs© 

O!) papnj OAuq sjjiqutiqd ©qq q'tsqq. si jpqoq siq no uoq'eq qutodaqq 
pun ‘paddu puooos no ©j©q sauioo qu'epuojop oqj, •uoiqonnfni pne 
uoissossod joj !)ms .sjgiqniTqd aqq paoaoop ©Anq Aiogaq sqmo© aqj, 
•9SOAT3 ogndsip aqq naqAi paqsiug uaaq qon pnq vpB oqq jo noiqomqs 
-noo eqq quqq jpsqr quitqd oqq moij qnopiAo si qj -jooioqq ouiooui 
oqq jo uoiqooqoo pm? r>ioB ©qq jo uoiqomqsuoo oqq qqm Sauojaoq 
-ni raojj qunpnojop ©qq uiT?.Tqsoi oq uoiqonnfni m? joj pm? uoissossod 
aoj qtns quasajd ©qq qqSnojq Aaq^ ‘8X61 ‘indy jo pno ©qq 
spjtmoq passassodsip ojoa^ sjiqunqd ©qq Aquag pue ^oB aqq jo 
Gtnoont oqq jo uoiqooqoo oqq qqm pojojioqui joqquj s f qnnpn©j©p oqjj 
•soiqiud ©qq uaoA^qoq ©sons oqndsrp n spjuAuaqju Ajqaoqs Ajoa qnq 
ir o\oB aqq qjmq uodnajoqq sjgiqunqd aqj, ‘©cans oqq joj qu©i-panoj8 
fin /[pmauu g *sqj tuiq And oq SutoajJao joqquj ©qq no 'pm?{ jo qojd 
uioqjoo v no ooiqd qoqjnnt jo vpB v pqnq oq uoissitajod sjjiqupqd 
©qq oavS ‘jouiui c avou si oqAi ‘inqj oapsug; qnnqodd'c qnnpuojop 
eqq jo joqquj ©qjj— : s^opoj sn Agouq ojn nasun snq psoddu siqq 
qorqAV jo quo osuo oqq jo sqouj oqj, — : *pj> 'HSlYj& pun TIYacmjJ 
•Ajdoj ni pjuoq qon suav ‘vj vcn^vBy ‘qr *j^[ 

•quamoaiSn inn jo squoqnoo 
eqq ©Ao.id oq ScriXjq qon si giqaiiqd oqj] ‘qi nodn pqnq oq pan punq 
oqq jo uoissossod oqnq oq jgiqninqd oqq poAvoqn snq oq sn qomnsnnt 
‘joaaoqq ^qipijUA oqq Samoiqsonb rno.ij poddoqso si qnnpnojop 
oqq naqq ‘osnaf v oq oq pp>q si qnanzaaa 8v ©qq jj -qoy sqnaraasna 
oqq jo QQ noiqoos aopnn ©[qnooA©j.Ti si ©onaoij ©qq 'noiqnoax© ©qq nt 
sosuadxo poj.moni pun .loqonjnqo qnommijod n jo q.iOM. n poqnoox© 
snq jgiqatiqd ©qq sv qnq ‘aon©oi[ n oq ^po qnnoinn ^nra qnoraaaiSn 
oqjj -poAVoqp aq qonpjnoqs noiqoofqo aqq 'jqtqninjd ©qq jo anoAuj 
m ©in soiqinbo ©qq sn pnn ‘qanoo oqtqpddn joavoj oqq ni ©Snqs ©qny 
/■ioa-o qn /([uo uoqnq suai qnnpoddn ©qq jo noiqooCqo qnosoid aqj, 

— : quopnodsoa ©qq joj ‘ ivdCvg uV7[um[g wifi qipnnj; 

•qms 

oqq ninqnu:m oq p©|qiqno qon si oq ‘noissossod jo qno j^poqqniqye si 
piqninjd oqq su pnn ‘©jqiq on sjojnoo iCqiJoqqm; qnao nn qnoranaqsni 
poioqsiSoj n jo oouosqn oqq nj ‘qoy noiqmqsxSaqj oqq pun qoy 

02j ‘S3W2S aYttYEYTIY [‘II1AXXX ‘lOA 


l 



•655 “f -I *V Cl (CIGI) (l) 

- on qncj 'qnoj pmnnt? nt? And oq spam suav qnoinoojSu ny *X|!}iiotib 
-osqns osoan oqndsip oqq pun ounq oqq qt? ^ipnouj Aiquqoad oi9Ai. 

/oq^ Monuuui ssojeano v in uoiqcvsmuq oqq qnoqu qnoAV soiqind 
eqq X^no-iuddy *sn o.iojoq oq pptoqs osi?cq quqq jo snuoq oqq qsuoi 
qt? 'osvoj oqq jo oonnqsixo oqq StnXnop nro.ij poddoqso oq qnvqoddt? 
qtrnpnojop oqq jj •sotq.iud oqq uooAvqoq qtiouiooaSu Snipmq *r soav. 
oaoqq q'oqq p|oq oq OAvq pptoqs oav uuoq qnqAV .ioj /Cits oq Ojqissodan 
si qj *soiq.ind oqq nooAvqoq qnotnoo.iSa oqq ni poxp sdav aoAQOsqnqAV 
tnioq on ‘SaiAvoqs nAvo ,sjgiqaiiqd oqq no '.ioAoo.iopr ‘sn o.iojoq Avon 
si qoiqAV osra oqq jo soonvqsnmo.no oqq oq Smpu qvqq X|ddv oq ejqis 
-sodrat si qi pm? osra qnosojd oqq jo osoqq uio.tj quo.iqprp A]p?qoq oav 
osno qvqq jo soonvqsnmojio pnv sqovj oqj^ *(j) tjnCxLvry uvuinj[ 

9 uox[ 6 y 'a nsn-jy pmauivy^jY m noisioop oqq no poovjd st oomnpu 
qoddoqso jo noiqsonb oqq oq p.irSoi nj mo snoot [ oqq jo qon qnjSnoiAv 
oqq joj so®vmvp joaooo.i oq iCjaiJOjo sr oosnootj v s« Aprunoj snf 
pnv 'pm?[ oqq nio.tj ®tnp}inq oqq oq turd os oq ojqtssodmi si q j “pm?| 
oqq nt qsoaoqni on svq pm? ojqiq Am? qnotjqiAV uosjod i? si oosnonif r 
st? f q>g noiqoos tnnAvop pp?[ n? so°r?tm?p joj qttrs t? m qnq ‘tiorssossod 
aoj qxns v. at qon soij Aponio.t atoqq 'poqoAOj AjJodoidun nooq snq 
oonooq osoqAv soosnooq o.toui oq sqttopuodso.t sjjiqmtqd oqq jt tioao 
'qnqq qoy sqnomosvg nvipnj oqq jo f 9 put: £c snotqoos jo O/fanftmq 
oqq tuojj .trap Ajapij sn oq stnoosqj -pmq oip .ioao soosso[ si? nois 
-sossod jo qqSu ( spiqiniqd oqq “mXnop miojj prddoqso si qm? poddr 
qnvpnojop oqq qvqq popvojd si qt oAiqvujnqpi oqq uj *noissossod 
oq pojqiqno o.n? Aoqq ojojruoqq qt?qq ptn? OjqnooAojjt si oouooij atoqq 
qvqq f pm?j oqq no ojnqmi qnouvnuod t? jo Sojpjittq « poqooio OAtiq 
Xoqq qvqq ‘taoqq oq noAitfsv.w osvoj on qnqq ' soosnontj qnq soossoj 
qon o.in /oqq qvqq po®an .Tnqqanj sr qj *q.inon sujq nt qtnod oqq 
Sapptq aro.rj qmt^oddi? oqq qn^An.id oq 4°uitjqon si ojoqj^ ’A\opq 
qinoo oqq nt possnosip pm? poqdooon si?av v.ojd oip qnq l oSitjs oqt?j 
P q.tnoo oqvpoddi? joavo| oqq ni /pro pun oormqsur qsnj jo 
qanoo oqqni tioqvq qou sijav nojd siqq qnqq po°jn si qi qnopnodsoj orjq 
J° Jpqoq hq *popnnoj-]jOAV oq oq sn oq s.n?oddt? norquoqnoD siqj, 
possimsip oq pjnoqs quis oqq pun uoissossod .ioj ooaoop xt OAuq 
oq qon qqSno ojqiq on SntAuq sgiqunjjd oqq qnqq •oaojo^otjq ‘poJJjn '0 ^ 
S I ,,’qQonmiqsai po.toqsr2oi Xq /pro opvm oq lira quo.i /jino/ 1 
v Suiajosoi .10 ara/'ono Smpoooxo nuoq Xm? joj jo anoX oq ara/ 5TGT 

’HIAXXX ,f 30A] ‘SIHOtitail Awn KViaNI HITX 


081 



*S'T6T ‘ipdy jo jsjg eqy pojBp ‘peqBqqtu 
innotjtppy 'uojsuqof *»i •£ jo aspio ub moij ‘gqgx J0 qgq ‘or pcodd 

" s iq n I ®^P n f q©iaqsi(j ©qq iq apBra sqaBrasa niBqaso jo A 
•Toep aoj ©onBqsni qsap oqq jo qanoo ©qq qSnoaqq qsbo aqq 
syq ©Spnp qoiaqsT(j panaBaj ©qx ‘(g) ©subjo ‘osx noiq 
*TAoad ©qq aaptm, ©Spnp qoiaqsiQ ©qq oq paaa©j©ad bbm q-e; 
Y ’SQJoep eqq pj©qdn qoiqAV qoiaqstp ©qq jo aoqoaqoQ £ 
©qq hi paaaajaad sbai fueddv ny •paa.ioep sbai pat? ssxq 
jo aoqoapoQ qnBqstssy ub jo qinoo ©qq m paqnqiqsut s 
•qanoQ siqq oq saif |B©ddn on qBqq uaqBq si uoiqosfqo 
y 'qaa.i aoj qins ©{drais v hi oSpnp qouqsiqj b Xq passi 
j©p.io hb raoaj |B©ddB ub si siqx — : *jq» ‘hsty^ puB < 

•qnepnodsaa ©qq aoj ‘uv wiring • 
•quBpaddB ©qq aoj ‘udg i^vj^ vx'pu 
•q.moQ qSijj ©qq oq pajBS 
©qq pnBtn9J jo J©p.io siqq raoaj; *qn©ra©Spnf stq hi ©p 
uiBqa©© jo M©iA hi noisioap aoj ©onBqsui qs.rq jo q 
|B©ddB qsaq jo qanoo ©qq qSnoaqq ©sbo ©qq paptraraoj 9x 

oqX *1061 *4*>V £>ttBn©x BaSy ©qq jo (g) 08T ™iqo©s , 
©qq a©pnn ©Spnp qotaqsi(J ©qq oq p©aa©j©.id sbm. p©dc 
•©©ao©p ©qq pjaqdti oqM. ‘aoqosqoQ ©qq oq p©jB©ddis qi 
•iuib[o ©qq p©©ao©p (ssbjo pnooss ©qq jo aoqo©qoQ qnB 

qsaq ©qq ‘X06X ‘9°Y ^©annax BJ§y ©qq a©pnn qu©a aoj 
‘1061 W Aoubuoj; TtfSy eqj 30 (g) esntqo '091 uoiqos 
qins <c m jcoddu ub tii eSprtf jonjsja b Aq epura eanpeooij jiai 
gg epu <nx aspao jsptm'ptrenuu jo aapao ub otoij soq pceddB ox 

•gg nnx ‘jijx uopxo ' 

tuvpgooug paio—iveddy—puvuivg — gdpnp pupta of imddv p 

•g •fUvnuvf tof. jins—SQl puv g8I suoijaas ‘( ; py douvusji •oxBy ) to6T foil 
9X6r ^ piKyaKsaaci) RIVSI 1 H RLIY'I ’« TTT: IS 

ooipnp *.<jy puv wvqpnj; eoipnp vjp wo/bj 


-pdcnonv ivdddy 

•sqanoo j[B hi sqso© qqiA^. passtrasip pnBqs jjiai. 
9 qj- --ATO|©q sqanoo ©qq jo s©©ao©p ©qq opts 13 X 8S I 

aiojjb qsnra ©^ ’P 9 ^ 910 981391 on 

©qq aoj s©ass©p sb raiBjo qonHBO A©qx *ooh©oi\ ©q 
jnjSuoaAi. ©qq aoj saSnraBp i©aoo©i oq qins b qqSnoaq 
^eqq qnqq pun ‘^paraa.i aiaqq paAioonoosiranABq sg 
JB©[0 iCioiBJ sn oq sra©©s qi -poued ©qq xq oq ©pi 


*KTS 

Y 2 UVAM 1 

•ft 

its oaaSTg 


ST 6 I 


#T-Tf<rtrn ui i/ rvT 




*5I6t jo ?gg *cqq snosuBrioostpr ttajq # 

'CAiO.IQ aqq JOJ ‘zUffWDg yi'l'D'I Tiq’Bg 

•gn'Boxjdci'B aqq joj ‘niidvg dnpm{vfj foj; Mg 3 iq,tf°H ©qx 

*(}jnoo qSig 

©qq oq noiqBopddB qn©s©jd ©qq p©jj0j©.id nodn©j©qq japBajd ©qx 
•aqBogiqjao aqq Averiai oq pasnjej aSpnp qoTjqsig ©qx qBA\.©n©i joj 
©Spnp qotjqsig ©qq ©jojaq smBO ©qBOijiqi©o s^iopBQjd ©qq ©[TqAiti'G?jq 
•sjBsddB asaqq jo qpisaj ©qq Stnpnad papuadstis ©ism. sHuipaaooid 
qBtnamo ©qq puB ‘qjnog qStH er l^ s[B©ddB paooas 9J0Ai 0JC9 q^ B! d ns 
oqq trj '©poQ jBaaj ttBipuj ©qq jo (302 noiqoss J©pnn p©qno©soid 
eq oq j©pB©{d aqq p©j©pjo ‘jjrnitBjd sbas. j©pB©{d ©qq qoiqAV xrt puB 
jBaddB ut raxq ©.ioj©q ©moo pBq qoiqAS. ‘sqins OAiq qqiAV ttorpsunoo 
tn eonajjo to paqqxmraoD pBq diqs©2pnf siq at SaisxqoBjd j©pB©qd 
b qvqq esodd ns oq hosb©j SarABq qtuaojq; jo eSpnp qouqsig HHX 

•0!JT3Ogiai8O S^BpBBld 9t{J A'lGHOIOxSaiBtlJOI 

e-rojeq aMonij sr sScnpeeooid ftimnrrio gqq jo qjneai oqq Ujnn qn?a oj gqSno 
eq ‘aejjej eqx seqci) ‘tatq ^scibSe sStnpeoooid jEnrnmo ejBiqrat oq. .10 '62,81 *J°V 
’ sjenorqiqoWjj i^Sarj eqq jo fi noijoos jepnn drqsoSpnC siq m SaisjqoEid aopBOid 
■e qsaiuSe notion oqnq oq eAiq'Enieqpi oqq SatAnq ‘oSpnp qouqstQ; « oaoq/^ 

'BDipv.ig — umouq si nwyj 

•nossoud fo finsax jipm poipouvo eqoj qau eyvoiJtpOQ — pauapuo uoijnwsojj — 
jyuoyfipv-id jvBdrj—fj uoipos ’CPV sumotjtpvJj poiai) 62,81 fojIJAX '°AT PV 

• -jifravaaa v &o h&HjYK hhi m 

'T>lMl pmummpm enjsnf vj? . f tfijLVnW[ 

puv ipqpnjj goijsnc vjp 'enjsnf foyi[0 ‘piOiug ‘spuvipttf fiuwjz atg sxofeg • 


•HOKsa: rLiL m 


•sgeoo qguv p©^o©[©i st iBacrd 1 © ©q^ pn 1 © ]i , DA9.id ‘©aojojaq^ ‘qsrun 
aopoarq© /aBaraiiajd ©qx 'Axopq qxnoo ©qq passed pTOinaj 
jo j©pjo ©qq taojj qmoQ srqq oq b©ij paddtx on qxxqq jtj ©|0 ©qmb si qi 
M ©stop c g0q uoiqoss jo snoisiAOjd ©qqjo pat? troiqoas ©Aoq-c ©qq 
jo av 0 ia nj ’(288X J° AIX ^°Y) QJnpaooJj jiaiq jo ©poQ ©qq jo 
IHX J9 ^q 0 jo saoxsiAoid ©qq qqm ©on'Bp.iooo'c ni ©Spnp qouqsig 
b jo jeaddB ni ©aioap v raoij qmoQ siqq oq s^sddu pnooas ^|no 
SAiopB qorqAi '281 noiqoas ^q ponxaAoS ©in snoisioop 4 s©2pnp qoiiqsi(j 
inoij siB©ddy ^'papiAOjd aaqjBniajaq sb qdaoxo qoy siqq j©ptm 
qinoo ^Ctib ^q passed j©pio jo ©aaoap Auv iiiojj eij |[Bqs luaddu 
on „ qsqq nAAop s^bj ifpBap noiqoas ‘x06T J° II ^ 3 Y •qn©ra©2pnf 


NITSQH 

auy>i 

•a 

ayr[ layziQf) 


9T6T 


‘IIIAXXX * , I0a] 'SIUOJKH JAVl NYIdNI 5TTT.T. 


Z8I 



tjonjAi daqs .raqqo £ws qooq aq ajojeq noxqnoasojd jnnnmjo aqq jo 
noxqnxnxnjaqap aqq pqun paqxnAv aAnq 05 qqSno aq qisqc} jnajo sn 04 
Eniaos qi 'noxqnoasojd n paqoajrp SnxAtrg; ’qoy s ( jeuoiqxqon.T ( j pSarj 
©qq jo noxqoas japun papaaoo.xd OAnq qqSixn aq jo 'noxqnoasojd 
v qoajxp (pip sq sn; qqSixn oq jaqqxa :xmq oq uado uaqq ejaAX 
sasjnoo oaxq} *QT6I ^J'cnjqajj nx xnxq aiojaq ‘ snAx ‘aqnopxqjeo 
Biq Avanaj oq pasnjaj aq naqAx ‘jaqraaoa(j nx xnxq ejojaq pnq eSpnp 
qouqsT(j pamnaq aqq qoxqAx jopnaqd aqi jo jaqonjnqo aqq oq sn noxq 
-nxnjojnx aqq py -quaqsxsnoonx qnqAxotnos naaq snq eSpnp qoxjqsx(j 
panjnaj oqq jo uoxqon aqq qnqq sn oq stnaas qj *paqunjS eq ppioqs 
jnAxonoi n uioqAx oq nos.iad jadojd n qon sxjai japnaqd aqq qnqq 
Sniqntqq oqnogxqjeo aqq Avanaj oq pasnjaj pnq oq qnqq qjnoQ sxqq oq 
paqjodai aSpnp qot.iqst(j paujnaj aqq *9161 ‘joqniaoaa jo pjgg aqq no 
•aouonbasuoo m sn oq oprat sr uotqnopddn qnasajd aqj, t ,*pasnjai 
juAxanaj ,, spjOAx asaqq nx japjoun passed aSpng qoxjqsxQ paujnaj aqq 
oqnoqiqjao sxq jo pjAxaoaj aqq joj japx?a{d aqq jfq apnea Saxaq 
noxqnopddn jnnsn oqq nodpj ‘sqnoddn asaqq jo xioxsxoap aqq Suxpnad 
'papuodsns naaq snq (50E uoxqoas japnn noxqnoasojd oqq /Cjqnajnd 
-dy -q.xnoQ stqq ox Snxpnad Avon a in sqxns noxqdxna-aid oqq 
ux aSpnp qoxjqsiQ; panjna( oqq jo uoxsxoap aqq qsmnSn spsaddn oaxj, 
*ST6I '^Jv.n.xqnjj nx panaddnq sxqq py -uosudd .tai/qou© douuv xo 
vunfui o) ')U 9 )Ui ospij oq oq sax on q aq qoxqAx xnnqo n eoxqsnf 
jo qjnoo xi nx oqnxn oq nopjad n joj aouajjo praxraxjo n qx saqnxn 
qorqAx noxqoas n ‘opoQ |nua,j nnipoj oqq jo qq% noxqoas japun qnno 
-xqddn oqq qsmnSn paqnqxqsnt naaq aAnq sSaxpaaoo.xd qnqq qjnsai aqq 
qqiAY *ajnpoao.rj inninnjQ jo apoQ oqq jo Qif noxqoas japnn noxqon 
qooq sqxns ox^q possxnisip SuxAnq aSpnp qoxjqsiQ; panitja^ eqjQ 
•paqndsip naaq oaxhj oq uxaas qon soop ‘Axnj nnp-nnxxnnqxxpr oqq jo sqnaxn 
-o.xxnbaj ax\q paAJasqo aq papxAO.xd ‘Xqiadoad aqq qdxna-ajd oq ^xq 
-m«[d oqq jo qqSu oq,j *paniimjxa pnxx ssanqiAx v sn popnoai naaq 
pnq (qnxiopddtj qnasajd oqq sx oqAv) jjxqnxn\d aqq jaqj'c pasiaAai snAi 
jxsnnj^ oqq jo uoxsxoop oqq oSpnp qauqsxQ; panjnoj oqq aaojaqqnaddn 
hq *ooioop v uixq paqmnS pnn jnoAnj sxq nx papxoap eonnqsxrr 
qsaq qo qanoo oqj, wvxq mipnuiuniqnpj no posnq noxqdraa-a.xd 
•nncrranj a0 J p^q^lpsnx noxqsmb nx nnraapnaS ax\q qnqq sinaddn 

r xo waiatK ^ j •qtnq jaqxnaaaQ; nx avouoj oq pasnja.x qn.xoaj\r jo aSpnp qoxiqsx(j 

” nX — . — ponJxiaj oqq oqnnijiqaao osoqAv .xapno|d n iq noxqnopddn un sx sxq^, 

old ovKKYnnj^pnn aavnanj, pnn ‘*p *o ‘sa^YHoi'a 


[•niAxxs tioa 


€81 


’S31H3S CtYttYHYTIY 


/ 

•filer VnSny jo tjqjg P9?«P 'qJ«S;iV jo o3ptif oqxra 
•ipaoqng qsag 'bt?cT Btnea 30 oaaoop « tnoaj 'filGt ]° TIP *°J CT I^ddy gsaiff » 

aqq pyos 'ZWI ‘A n f J° ^ 9 S Q W no ‘^nanbosqns p^q ‘unq qqtAY 
qnatn©©iST? aqq oq jfamqtioD ‘sjanAVo oqq qT?qq qnq 'oprst} qos naaq 
pt?q ©yus noiqon'u aqq qcqq i opisT? qos aq pynoo aa.ioop v. jo tiotqnoox© 
trr atcrcs aqq jo ap?s tj jy ‘unq oq pyos oq p{noqs aSujqA aqq q^qq 
ejotqyiA tntiq.iao u jo sjouayo aqq pm? unq tiaaAvqaq ' 0 T 6 T ''raqTnaoag; 
jo qqfrg aqq paqup ‘qo'Giqnoo t? stjay a.taqq q'aqq pa«o];[T?jgiqTm?[d aqyp 

— ; SAvoqoj st? o.toay osvo syqq jo sqo\?j anjj 
•xjtjtnnd ©qj 30 itiOABj ret joxuqxioo oqi 30 conojsixo oxp 30 oibayb oioay osuqoand 
arouj jo etniq oqj jb Bjtu:pnojop oqj j'oqj qoojjo oqq oj jjiqntxqd oqj-Aq ttOAi3 
oonopiAo oqq. qtxqo.t oj sju«puojop oqj tio Abi qxqxiqq put? jxioagj siq nt qouaqnoo 
oqq joao Aquoxad oqx:q qon.pip poap-ojBs poaoqsiSoa .soopno.v sqnrpnojop oqq qxiqq 
‘raiq oq qqos oq qoxnqxioo oqq 30 oonurajojaod OTjioods joj jjiqtitxqd oqq Aq qms no 
‘V 1 9 S ‘Aqaiid pat-qq v. 05 poop-o{us poaoqsiSoa b 30 snuotn Aq pqoc gxiay oSonrA 
oqq ApnonBDsqns qnq optsi; qos shay oi«s noiqoxxx: oqx *opts« qos oq pinoqs o[UR 
noiqono oqq qoqq poptAoad 'jjiqniiqcT oqq oq qi nos oq ppoafii: ooxoop « jo tiorqnooxo 
ni ojbs noiqomi nti qxx pjos nooq Apt?r>ax« pxiq qotqAY oSiqjtA x: jo sjouayo oqj, 

*09 ucnpss ‘( py noijv.ty t^u uvipiij J gOGT /o JAX ' n AT PY — RttWtT — 
psspppos ps.iopiGox v jppun Fwptm Ottioq sptnpupfop *7 jps 0; jop.17 :10.x fo ooun 
-mxofjgd otfmds uof n^S~ } l v S~L~ itmp.'t '( py 9 l(P?$S) JLL8T f° I ’W PY 

# '(BiKvaNajaa1 uaixxoKT oky p»0Nis; rwiOSIHS aKT (•TAUNrva^) 

HDNIS 'IVUNflYHCI ’A (sikyqkha'.tq) tiuHXoqtv o?TY IVTI XVJinVK 

•Cj/djj pmuviminjY 

ooipnp 'jjy puv 'wiqsnf /pit iq 'ji/diuj 'sj^mpsy Cuipjj J}g o>o/py 


*/, ‘/livnuof 
OIGT 


■'iiaio aivnaaay 

'pd 7 [ 8 Vnb Mp.lQ 


’s.Top.io joj qanoQ 

^FH 0I T 9 °5 pa^jodoi aq m;o joqqTftu otjq 'uoiqntAnoo v jo quOAO aqq 
nt pm? f /it:ssaoaa jt ‘jx?T.Tq ]uuum.Ta oqq .mqjy •tioiqsanb lit Japxtajd 
oqq jo oqvogiq.jQO oqq AYOtia.r oq oSpnp qoj.tqsjQ pau.n?aj aqjq qaajjp 
^iSnipiooow o^Y 'OAvoinj apimx sj noiqnuosojd jvtmtiua ©?{q joqjnKaj 
©qq pqnn ost?o quosajd aqq jo soam?qsm no.no oqq japan popnodsns' 
qon pqnoqs aap^ajd oqq qtqqq quujq 0^ ’jvoX otjq jo pno 
aqq oq f g l6 q ‘ijtmiqa^ mot j Saispoiud uooq ki.ij oq japnojd oqq 
ifq qonpnoosxtn paSopt? aqq SnipmxqsqqTAYqoj^r 'paijq tiaaq rihj oq 
ajojsq ^qpnS J8pt?0[d aqq pnnoj qoojja uy sr?q ©Spnp qnuqRiQ "pouavoj 
©qq aqTJogyqjao oqq Avono.i oq Sursnjoj .topjo kuj % •ooiqoiad iuojj 
»pra t d aq, Smssiamp m Sotpuodsns 30 ,00330 oq, oAi.q p,noAv 


•!i:rav:i7j 
r ao imiarn 
sihx irj 


•IIIAXXX *aOA] 


‘Siiyodair aivt: kyiomi hhx 


T’8I 


oior 



•HDKIS 

aysNQViici 

IV& IVSQTiJ 


9IGT 


' 6 Tt ‘'p-BH 6 ‘H ,f I ‘I ( 988 T) (*) ‘A 9 & ‘- 5^0 IT'-S •'I J (g 88 l) (s) 

‘ 89 f '* 0 [co LZ ''H ,f I 1 (OOGl) ( 8 ) -T ‘-pisH eg ‘ a ’i "I {'sost) (t) 

9 A 13 q 0(1 poSOftB qOBjqtlOO B jo OOnBtCUOJIod opioods JOJ Qins B JO qno 
89SU13 jBoddBsiq^— :•£ 'biaYp cmravim]^ pnB ‘-p -Q'scniYHOip 

' ‘no poqBo qon sum. ‘squopnodsoj; 
eqj joj ‘(uitq qqm >7 umptQ iqennp) ‘uouoo.O 'S 3 'm 

•pOAorpqstp sbaa oqtn pojoquo 
U 83 q puq eiopnoA gqq p ub unq naoAvqoq queuiooigB oqq uoqAS. otaiq 
oqj qB squBqoddB oqq jo oouosoid oqq qnoqB oonopiAO s jjpupqd 
oqj sb qomusBUt 'possjrasip uooq OA-eq oq qqgtio qtns oqp, **(^) 
'[IVW 8 £ ■ A .zvpvjp ptre (g) yy pvaivy "A %Buy unpunuM jj '(g) 
Eo 1 # nippy • a E oyr npygr ‘(j) ypyQ Hindus wawpiuv jy -a yppay; 
vddvuuiiip) -poop poioqstge .1 oqq oq qoojjo oat§ oq oABq pm qmoo 
oqj' ‘po.ioqsr 8 o.iun si (pos oq qaoraeoi§B oqq) jjtqanqd oqq jo qBqq 
opqM ‘po.roqsigo.T si soopuoA oqq jo poop oqq oouis ‘aoqq ‘spoop OAvq 
jo sqstsaoo osbo oqq ni joo.id /jno oqq jj -OArjuSott oqq oAOJd oq 
poqoodxo oq qounuo sqnBpoddB oqj, qrej ppiOAi. /jpoqqtiopun jjtq 
-unqd oqq pB qn uoatS ojoai oouopuo on jj ‘OouopiAo oAijBnwqjB 
Xq tioiJuSopB qBqq qspq.Bqso oq tuiq no Aaq jooad jo nop.tnq oqq unq 
qquv quouioQjgB oqq jo ogpojA\ouq puq sjuBpoddu squBpuojop oqq 
quqq TxoijBSopB -oqq no q.tnoo oqui oraoo SniABq pTjniBjd oqp, 

— : sjunpoddu oqj aoj ‘(unq ppm ’nMppi poq .inurniyp ‘aj\[ puB I'oq 

j,vpung \T(j oiq^og oq^) njAptf poj i PR ppmsp o^uonoq^ . 

’j.rnop) ojgxpj eqj oj pojBoddB soopnoA 
sanBpnojep oqp, -pne oqj poo.xoop Avopq jitioo oq^ 'Job.ijuoo 
pi|BA b. oqm jojno pjnoo j?oqj qoiqAV jnoqB ^jjodoad oqqni JJO] 
jsojojrn ojqBojBS on pnq ejBp juqj no saopnoA oqj '0161 ‘JsqtnoooQ 
jo rptpg oqj ‘w ‘qoB.i^noo oqq jo ojBp eqq no ooioop u jo noiquooxe 
ni pjos nooq ipno-pu SniABq ^q.todojd oqq qnqq popnojd loqqinj pnB 
'noijBJopisuoo jo ioBnbopBnj jo ptinoiS oqj no ojbs noiqotiB oqq jo 
opxsB Satqqos oqq ojBppoBj oj nqsq SntA'eq jnomoo.tgB oqq jo qoofqo 
oqq 'jpjntBjd oqj oq Aqjodoad oqq pos oq noiqnoqnt jboi on sba 4 
o.ioqq qnqq pojBjs i^oqq 5 piquiBjd oqq pnu siopnoA atoqq noo/Aqoc 

qouaqnoo oqq jo oSpoiAVonq pu poraop sqnnpnojop soopnoA oqp 

"miq qqiA 

op Bin qnouioo.xjQB oqq jo oonBtniojiod oqioods aoj pons jjiqnpqd oq v 
‘tniq qqiAv qnotnoo.iSB .iopxd oqq jo oSpojAAonq qqm posBqomd pB 
^oqq quqq pnn ‘sqnBpnojop ‘.xoqqonB pnB p-p qBqtiBjq oq ifqiodoj 


[‘IIIAXXX ,( IC 


S8X 


•saiaas aYSTSYTiY 


'a&qqaBoq 9Ai| aaaqq IP Xaq^ ’FI I MZ l B D P U1B n ‘saaqqoaq 

om e t 3 q pg.qnqnBjq; W sanaddn qt siqq nioaj qjsdy -paqnoaxa 
pun opnni snii jjpppid aqqjo anoAnj ni qonaqnoo aqq araiq aqq qn 
quasaad jfflwiqoTs snAi (aasnqoand-oo siq pnn Jpsunq jo jpqaq no qno 
pataano aps aqq pnq oqAi) pa W»**I Wpi°ooa aqq no aonappa 
fi t ’aaaqx * 9 I*s J° V^uoo aqq jo agpapnonq pnq sqnnqaddn aqq 
qijqq Sumoqs jo jjiqnpjd aqq nodn &«[ snuo aqq qnqq pun sjjiqmiqd 
oqq jo jnoA'Bj ni qonaqnoo poaaqsigoaun aqq aeAO aonaaejaad aAnq 
qstita sqmqpddn aqq jo anoAnj ni paap aps paaaqsigaa aqq qa'V noiq 
-naqsigaa aqq jo OS noiqoas jo snoisiAOid aqq oq pi-eSai SntAnqqnqq 
-pagan aaqqanj si qj -jCaoqonjsiqnsnn pun ajqnijaaun si sqnnpnajap 
aqq jo agpopionq jo aonappa aqq qnqq pagan naaq snq qi poddn nj 
•tapp sjjiqnpjd aqq paaaoap jCjgnipaooon snq pnn jjiqnpid aqq oq 
eps aqq jo ainAAn eaaAi. nma qaj\T pnn pa qnqnnj^; qnqq pnnoj snq 
Aiopq qanoo aqj^ •jjiqnpjd aqq jo anoAnj ni epnni opsjo qonaqnoo 
aqq jo ssananmnag aqq jo noiqsanb aqq no ^siaAoiqnoo on Avon 
ei aaaqq pus papaddn qon aAnq iCaqjp ‘g pan j *soj£ sqnnpnajap 
aqq jo najd aqq aoj noiqnpnnoj pips on sn/A aaaqq qnqq pnnoj 
snq Aiopq qanoo aqx ‘P* 0A STJ - 4i qonaqnoo eqq ‘aps noiqonn jfq pps 
naaq /pneap pnq ^qaadoad aqq jjiqupjd aqq qqiAv qonaqnoo pogoqn 
aqq jo atntq aqq qn sn qomnsnui ‘qnqq papna[d aaqqanj £aqj, ’gI6I 
‘jfppjo qqggaqqpaqnp'paap-apsnaapnn aoiqou qnoqqm saasnqoand 
spi/ puoq aaa^i jfaqq qnqq popnajd '(aioq sqnnqcd^n ean oqAi) <p pm? 
g -soja sqnnpnajap aqj, •aoiad jo ifonnbapnm jo pnnoag aqq no aps 
noiqonn aqq apisn qas oq noiqnoqddn aqq gmnaqqgnaaqs jo asodand 
J0 J A 919111 S' 6 - 41 (paqnoaxa sbaa ^jpaqqpcpn qoiqAv) quamnoop 
eqq qnqq qnq ‘jjiqnpjd aqq oq jfqaadoad aqq pas oq*aoAO noiqnaqni 
jnaa on sim aaaqq qnqq papnajd g pun p 'soft sqnnpnajap Aiojaq qanoo 
eqq uj ■dsnaojdmoo n aapun apisn qas ^[qnanbasqns snAV 'noiqnatn 
aaaq /nra eAi f aps noiqonn aqj, - apisn qas goiaq aps noiqonn 
siqq nodn puotqipuoo snAi aps aqq pnn ‘saopnaA aqq qsningt? aaaoap 
n jo noiqnoaxa ni pjos naaq ^Cpnaajn pnq egnpiA eqq qnqq sanaddn 

^1 0X61 Joqmao9(j jo qqgj aqq paqnp ‘aqon iCaossiraoad umqaao n 

nodn qsaaaqni pnn pdioniad aoj anp qnnonin aqq jjo qas oq pajqiqna 
eq oq snAi aasnqoand eqq noiqnaapisnoo aqq jo q.md sy ‘OOO'lZ’sU 
jo aorad aqq aoj pampg; andaig papno agnpp n jo aps aqq aoj 
snAV qj -qi 61 ‘aaqmaoa(j jo qq^g aqq paq^p si qonaqnoo paSajp> eqj^ 
•^iqnpid aqq jo anoAnj ui g pnn j *so^ squnpnejap aqq ^qapntu naaq 



•HDHig 

nrsHQTHci 

•a 

its . iTanrij 


9I6T 


'IIIAXXX -IGA] r 'sXHOaEtH M.Y1 tfYICINI ETHX 


981 


/■ ’ 


•HDNig 

aTHKClTHCI 

'ft, 

itji iraoYH 


91 GT 


9Z 

_ ,/qoigaqnqo pnn&uo oq 
jo ooiqon qnoqqm pan qqrej pooS ni Aonora stq prod snq oqAv onpA 
aoj oaaojsnnaq v qdooxo qonaqaoo oqq oq ^[quonbosqns Suisu’b ejqiq a 
«i 9 pnn Snnnpjp aosaed aoqqo Auis ( q) 'oqaioqq Xqj'Bd aaqqra 
(fo) qsniT?Bc pooaojno 9q qoxuqnoo 12 jo oonBraaojasd orpoods 
aoqdraqo stqq ^qpoptAoad osmaoqqo sa qdooxo „ : savojjoj s'b sopiAoid 
notqoos qnqjQ 'sarqaad oqq jo sqqSia oqq oa-e qnqM 99s oq qoy 
jQipH' ° 5 ! 09C ^S jo IZ noiqoos oq qooj oq ©A-eq oav ‘noiq'Boqdd'B 
on- OAnq qoy notq-oaqstSog oqq jo (7) 0 q noiqoos jo snoisiAoad 
oqq. noqq-jj -opis aoj qoaaqnoo a sopnput ssiqo srqq q-eqq ’sir oq 
sraaes qj ,/qsoaoqni ao 'ojqtq 'qqSu qons Ann qsmSniqxo ao ‘qranq 
uSisst? 'oatqoop 'oqnoao ‘poqnooxo uoqAV ‘qiAV qoiqAi qnoranoop aoqqonB 
niuqqo oq qqSta a Bntquoao Ajoaora qnq i Aqaedoad oiquoAoramt trt ao 
oq spatuvdn pun qqt *sg J° ©npiA oqq jo qsoaoqnt ao ojqrq 'qqBia Ann 
SniqsinSniqxa ao Bmqirai] 'SniuEtssn ‘Sntanpop ‘Bmqnoao jpsqiqon 
qnoranoop Am? „ si 4 j> x noiqoos jo (5) osmqo m ponoiqnora qnoranoop,, 
jo ssnp octq *qoy 9qq jo /g noiqoos jo (g) noiqoos-qns nt parroiq 
-nom qnoranoop Ana oq /({ddtJ qon gnqs noiqoos oqq quqq sopuoad 
Apsoadxo (5) osmi[o qng 'qon ao qnoranoop poaaqsiBoa oqq sa oanqnu 
otmis oqq jo oq qnoranoop poaoqstSoaun qons aoqqoqAi Aqaodoad omras 
oqq oq Bniqrqoa qnoranoop paaoqsiSoann AaoAO qsureS'B qoojjo soqnq 
poaoqsiSaa Xqnp qnoranoop v qaqq sopuoad 'qqnop on '8061 J° 3 °Y 
UOjqtiajsiSog oqq jo ‘(q) osmqo ‘og noiqoog -ooaoj ou sx 3 q jqtqnnqd oqq 
jo anoAnj lit qonaqnoo poaoqsrSoann oqq oq poaaojoad oq qsmn poop 
-ops aroqq qnqq q^poddu oqq jo noiqnoqnoo oqq qnqq ‘aoAOivoq ‘sn 
oq suioos qj 'iCqjnotpq) omos qnosoad qqSrtn osno oqq ‘soiqrqqnqoad 
pun soon’cqsninoaro Snrpnnoaans panSoasrp oq pnq pnn ‘9onopiA9 
jt?,to oqq jo noiqnaoptsnoo v oq pantjuoo 9aoM oat jt pun ‘ops oqq jo 
oanAvn oaoAA rang qo_S[ pnr? reg qnqnnj^ qnqq SmAroqs jo ^iqninqd 

oqq no muo oqq jt qqnop or 'sqnnqaddn oqq yfq postna Arn[ jo 
qmod oqq aepisnoo oq oonnqaodrar eraos jo si qj •jgiqninid oqq jo 
anoAnj ni ■ qonaqnoo oqq jo Aionq assnqoand'OO siq pnn ing qnqnn^q 
qnqq noisroop sqi oq enino qi noqAi Ai0|9q qanoo oqq qqiAi. qonra 
ifaoA poqSiOAv soonnqsranoato osoqq qnqq qqnop o^qg oq nno eaoqg, 
•poonpoad qon snAi jng oqnng 'qonaqnoo oqq jo Aiouq [nrj oqnng 

qnqq uinqaoo qsooqn si qj 'm™\ d J° moA ^ U I 
op?s jo qonaqnoo oqq qnqq oraiq oqq q® qnosoad snAi jug oqnng rarai 
siqq qnq tag qnqnujq ^jno qon qnqq ssonqur a Aq oq naoArs nooq snq 
qj *pjos suAi. qoiqAi. oSnpiA ifaoA oqq jo iatJAs.qnd oqq si j'sg ®qnng 


[•niAxxi: "ioa 


481 


*B3ia38 (TmvtLYTO 


‘tifctmoo tji A sot 'upj' sih xt33da<8 03 oahst joj ‘glel 1° AT ‘°R ao'l^oti^V* 

gq^ no ^s9J9^m qam .loq^o^ annoni-B i^gjogp 9q(j jo q^noj-oao 

JO yf J9A099 J joj jins siqj jqSnoaq -BgsTO-nti-TnCBjq J-Bratn^sn^ 
*9061 J° q?SI 9q^ no pauugnoo sum epss oqj ptre ‘906! ‘^K 
jo ?sx5 oqj ™ sjgpioq-eojoop oqj pasuqojnd pnu pps sum. ^I 9d 
-pad paSugjiora oqj 99io9p quqj jo noiquoaxa ni pnu pamujqo sum 
ojtjs joj 99I09P y ‘^ ns « jnupuajap u ussin-nn-rafujsj yem. 
-nresnjq Sniqutn 'paSuSjiota yfjjadoad 9qj jo oj'bb ioj jins u jqSnoiq 
sjnupuajap aaqjo aqj qjiAi jgqjaSoj pnu ‘sioSuSjiotn aqj moij 
anp jqap sxqj 03 pauSai ni ajuogipiao noissaoons u paniujqo f M.opiM 
eiq ‘iqtq; uniniy .junnnusnjg; ‘juupnajap jsip oqj ‘niusnjj nnpuqg; 
jo qquap oqj aaqjy •quijn-'j.unnijg; ntoij. QQZ'l ' S H pQAVOJJoq puq iqig 
juoauju;g; jutamusnpj ptre quqn-q.ujsu£[ ‘X68T '^Juniqaj[ qj^x P^P 
paap-aSuSjiota: u jopnpj *siT9q siq su sjuapnodsai sjnupnojop oqj 
SniAuaj poip tnusnjj tutpuqy yCjjnanbosqng ‘saiaq siq su ‘niusnjj 
arrp'Bqjx 'jaqjuj siq puu 'jrrupaddu jjijniujd oqj 'ussin-nn-Tnfu^q 
jutatausnjfl; ‘Avoppvi siq StnAuaj paip quijn-junnij^; qqpqg ©no 

— : SMOJJOJ SU 9J9M 9SU0 Siqj JO SJO'BJ StBJ, 

•IiounoQ m A')BsC i bj\[ sjh °? rcadcte oj gmjoi 
pnoods jo SmjtmS oqj jioddns pjnoM. sb tjong avtjj jo uoijsanB juijTrBjsqTis U st 
'6681 oj’OOtjtqaoQ cotssooong oqj jo enoisiAOJd eqj aopttn pa^auaS ojgdtjijjqo 
noissaaotis g jo japjoq aqj Stnaq siq 30 onj-UA £q uosiod pasuoasp « jo ijqap 
aqj pajoaqoo sv.q oq.tt ttos.iad u jo ttoijisod jaSai eqj jo ainjuu oqj jaqq ppjj 

*6881 ‘1°V 9)vojftjMO urnswns: 

97i) uspun 9)votfi)u9D fo .i9p\o^ fo uoi)isoj~,, cuv \ fo uoi)S9nd )vi)uv]sqvg „ 

— fiomoo 711 d)S9tvj% 91JJ 0 J poiMy — got «oijoas ‘(s06l) wp°D Q-mpaooJj 2WD 

^•(SIHTCIKaJHQ;) 

shhhio OKV igia VitIKT ■« (oMiiNiY'j.j) jqjq YgSlJSL'MCL-HfYil 

•5j/ojj pvumvi[nj% 

9oi)snp -jjy puv 'eoipnf foi^O ‘Plfyus: 'spJviioig PiMcpp uig ojofegr 


’psss'iwsi'p ivaddy 

•sjsoo qjiAv passpnsip si pm? sjrej j^addn oqj j'eqj st j]ns 9 i 
^ 01 TiL ’JEPf^niiqd aqj jo anoAnj in oj'Bs joj jobjjtioo oqj jo oiuavo iCj|nj 
0J9AV (sjog'Bqojnd-oo siq pire jjostniq joj pajoq oq/A rcjj jnqnqjq; ojpj 
yfire ji? jo) sjTOpacId’G aqj jnqj joAQj’eqAV jqnop on opqq 9 Ai 'saon'Bj 
-stntioiio Sntpnnoians aqj pnn' asno aqj tti ©onapiAO aqj op pjuSaj 
SntAnjj -pijnrejd 9qj jo inoAqj ni jomjnoo aqj jo . aoijon on 
pnq ^ 9 qj q-eqq Aioqs oj sjn^qgddq 9qj nodn £v\ snuo aqj notjoas 
srqj jo snoisiAojd aqj oj pqq Sniaq pjsHai ‘jnqj sn stnaas jj 

•iiiaxxx ,f ioA] ‘si^ojaa: aifi HYiaxr SHi oot 


’A Tuvnunp 
9161 


‘norag’ 

aYJmQTncx 

‘a 

ITH IT8QYXI 


9 T 6 X 



*80S r, °F0 S ''S "I *1 (&88T) (T) 

<vn?>Y 'm r:rj ^ d ' s i° n ctav ti °- q ' G ^ Tn - r[ eq y° 0 : 

esodmd oqioods to joj popoio jon sTOsyjuHqd ^ 0P 
aoim poqdtm stp ‘aoAoouojq ‘ejoiuj of.ijouiasnoo P j 

U pm L, ,o i^bn * »W ■*“» '“*» ^ « 
n £* Mb o, ss„ddu W ™WI ?J 

■MwBetgrvm/vr’Mjl a .«#»/£> WT’W ®f^ T ^ 

"" 1 n , n „ n ototoi'b £q poniQAoS st ^ms eqii 

o q , o, e,»poqos ,sxq o,3 3»J» I0} ^ ffr 

•JH W°H ^ Jb 900 P m 

«q jo noijsonb jwpmsqm 8 s^Pto l’ !^ad ' , ^ ” 3^1 ^ 

q 3! ■OOO'OT •* -m ■! *“ f :°^ZZ VZ Z 

u qone ra9A0S 11!* spP»q° B P! ra 9 P 1 J 60 ' „ as ,;o Xu-o n J 

TOtWirai-X eq, o, eppwpB jsjp oql JO OZl 9STO 

•({ « WO - “ ZZ 

, . oq, 0 , pm 6881 30 IIA 3°V 3° 9® -fl- <* * »* "* ^ 

qiSno! to iq pojwq 3 <ra nqq q P^H ^ „ pm 

i . 30 m., pod oq, m si oq 4 3° 

os jqep oqj a ! o^sqs n °3 P^PV* ouziyooi 

30 «*«* 

pm oj-ooijii.tou noisrao-ons -o . iq l „p, 8 ™ jo onO 

eq, s, W WWH oo 

' m ijsofcH m °* «»*«***"**&* 

"iww » -a 7 '^ry a : 

pOSStTHSip ■».,»« *1 ®- 8Mra jqtoAq moq SniA^q 

0, 3qS« «B«P I2oq"s U «H J« t» «W» * 

pm W Twswpun ^3 03 • w " JL nSlE eqj ‘Sjmpmjop 

pomoAoS s« J.ns HI 3^q3 « 3 O' ^ ^ 

• THIKY ©qj M T' e0dd ' 8 n ° ' XS9 r^„™d 9 ’qj OA^S 9§ P B f ©JOTtpJoqnS 

?». foTOra 9ia ^PeS»a^do I doqJJoe J ,qsq3W 

i-»!TS - -B.i9pioq-99I09P ^ ^ \ fel d 91]S pti* ‘SI6I <9nnf J q l 

^ — od aoj ^ ”* p8& . ,0A 

•gaiass crvavHYTi^ 

681 ' 


•pd)uvj,6 uo'iyDDi'iddy 

•noiqBp 

-ijoenoo joj jeAwd oqq qoofoj e^ *IP uno O n ! B !H 

[uoddB .ioj quo qg b si 9 sbo eqq qBqq eqBogiqioo 13 quB.iS ^jSnipiooo'B 
9 j\\ quoddB quo sold oqq 01 poApAOi si jopjoq oq^oggpoo oqT 
jo snqBqs oqq oq bb eonBqiodun oiqqnd pejanoS jo avbj jo noiqsonb 
gqqnBqsqns v qBqq qniqq 9 ^ -oqBqso oqq oq pojqiqdo ^nBtoqouoq 
snosjod ©qq oq qnnooon 04 iqqiqBij srq tpqiAi e.iajieqni ]gBqs qoy oqq 
ni Stnqqou q'eqq put? posBeoop oqq jo sioqqep oqq p's oq oS.iBqosip 
pooS v oaiS bbo eqBogiqjeo eqq jo japjoq oqq q'cqq si eqBogtq.iao 
qons jo qoojjo eqq q*eqq ‘oq'corgq.iao eqq jo &inqnB,i§ oqq joj sopiAOid 
qoy oqBogtq.iop) noissooong oqq qnqq qqnop on st oieqjQ *qoy 9 qJ 
jo 021 oppra si optq.rt? .todoid oqq 'os qon si siqq jt noA9 qnqq pnu 
ifjddB qoy uotqBqnniq; oqq jo ox noiqoos jo snotsiAOjd eqq qBqq poo 
pejqiqne snos.iod eqq .ioj eeqsniq v si sqqop oqq qoo]}oo oq eqBogiqieo 
noissooons b jo jopjoq eqq qBqq papnaqnoo st qt quBpoddn oqq 
jo jj'Gqeq oq ‘qoy noiqBqitnirj oqq jo gg opiq.TB SniiCpfdB 'nogpeq 
-irai] y£q pa.ixeq soav oqBqso oqq jo noiq.iod b oq pejqiqoe sriosjod 
eqq jo eno /q qms b qnqq ppq qmoQ siq j} *6881 jo JIA PV 
'qoy eq'BoqiqioQ noissooong oqq jo snoisiAoad oqq jopnn poqnBiS 
eqBoqiqjeo noissooons b jo iop|oq eqq Snioq siq jo enqiiA ^q nosiod 
pesoooep b jo sqqap oqqpoqooqoo suq oqAV nosiod B jo noiqiso'd pSoj 
oqq oq bb si peAjOAm avbj jo noiqsonb eqjQ ygg ‘qjy ‘*g *fj *j 
ni poqiodoi si osbo oqj, qpuiioQ ni iqsofqpg; sijq oqj'Godd'G .ioj 
otro qij v si gs'bo oqq qon .10 joqqoqAi lopisnoo oq jfi'Bssaooii ' j9AOAioq 
‘tips st qj 'ooireqsin qsaq jo qmoo oqq jo ooioop eqq tajqqi3 qon 
pip qjnoQ siqj, ' 000 ‘OX ^ 9 pnn osju si podd-e posodoid oqq jo 
an ['BA oqq pnB OOO'OI J9pnn SBAi Aiopq qjnoo oqq ni qms oqq jo 
on |ba eqj, qionnoQ ut ^qsofBjf sijj oq [BoddB oq 0AB9[ .ioj noiqBo 
-qddB ub si siqjQ — : •£ ‘biitvg gvkhyhhj^ pnB (, p -q ‘saaYHDig 

’oonBqiodmi {BionoS jo euo jon AiB] jo noiqsonb 
[BiqnBqsqns b joqqiou si 'poddB siqq- m poApAnt noiqsonb eqq. 

•iiiaxxx yoA] 'siaoaaa: jayg kyighi s tr.t. Og-j 


■i.9ia : .vKiitY> 

'a.> 

iaia YS8IH1 
•Nft-nf vij . 


9T6I 


1 


•OT 'Fuvnuvf 
9T6I 


* •» *" " T “7 ii. ? u.0 -SpoHI SUil 

!:!!_ : ' rjrr ao H^i-ppqy piTB 

^ r ^'" — *V — - V_ r c *-^—- 7 : ^ '8X61 'cojreyj; jo qqgp aqq no apsca 
*7^ r'~ :c? ‘ T '—JI *^sm-nn-pipqY q'sranresnj^ s'bm. aopnaA 
'• 7 — " trrzryzaz arra) brppig pfetatn'Bqnjq jo jboa'bj m apsis is 

r? — SHU '81 61 ‘Aiminsp jo qqg aqq no ep-eni s-ism. apes qsxg oqj, 
*s=r77 inor 77SJA aieqq qisqq si's add's qj -u ( q2na| eraos qis sqoisj 
ani inc nas oq ^iBssaoan si qi ‘aoiq-eSiqi] aqq gmmp paiidsneiq 
■ritqii. siaqqmn nreqiao oq pisHai SnpA-Bjj notqdnia-aid ioj sqins 
zo quo a spa spsaddn aqj^ -gx6I J° 685 '°N pnooag d'd- M - 

paiaanuoa si psaddis siq^— : -p 'anYacm^ pna ‘-p *q 'saaYHOi'g; 
'sqnapnodsai aqq ioj ‘w.m/ 9^ 2®7 pojp qipuaj o]q,oop eqj, 

•qnapadda aqq ioj ‘nfyvjf spqy 

8 V 2 }V^[ qipnaj pna nddvg Cdj^ mq a|q f nojp aqi, 

•-qmoQ qSrg aqq oq pa^addi? jjiqnrBpI aqj, 

•qms oqq ssnnsip oq papaaooid 
naqq oqjA 'aSpnp qoiiqsi(j eqq jfq paninnsxa AjSnrpioooa saii. 
jqiqmiqd aqj, -raxq aiojeq jqqnpeqd aqq jo noiqamtctaxa aqq ioj 
l LZ a pi ‘jiq^ lapio laptmaq oq Smqioditid ‘aapao to sprat oqAv 
aSpnp qdiiqsiQ[ aqq oq papsaddn sqnnpnajap aqj, *nire [0 aqq paaioap 
jxsunjq aq,p -paninrexa-ssoio pna panimaxa sbav ptra 'ssanqm 
v b'b painaddn jjiqmiqd aqq aiaqM. ‘qmoo sjtsnnjf aqq ni qqSnoiq 
stsas. qms eqjj *Aiiq n'Bpsaiuisqnj\[ aqq uodn passq 'uoiqdnia-aid 
joj s'bajl qms s.-giqniiqd aqj]— : saioijoj sis aiaM. jfoqq ‘pauiaauoo 
ans qiodai siqq jo sasodind eqq ss ibj os pros TCpaiig; 'qinoQ 

aqq jo qnauiaSpnf aqq ni paqaqs ^}}nj am asso siqq jo sqosj auj, 

-f •ooto'jbuj qsag 

jo qitioo 9 Tjq oiojeq pgnycncxs-ssoao pus psmTO'Bxe usoq Xp^oqq st’q oqM esonqiM 

a qi QiOjsq enira'Bxa-Bi pttB 0! f q 11 ^ 00 ht: e^q^ns oq popnoqni 

qon st '8061 'Binpaooia; RAID jo ep°o eqq P ‘LZ OR 11 ‘IIS J9 P 10 P2SS 

•0OUV)SUi p.l\f /o JMOO 911) 

gxofeq pdtmuvxs Up'Oixpo sssujm fo Puiuomuins-vg—jinoo spjpddv liq J-of pvip 

99 U 9 pw pmoyippy—Lz m' ‘I1X M P J0 *CS(06T> 0 P°D pwpno*i WO - 

# '(BiSTdNaaaci) sseioky 

ohy iaia YssiN-Na*armHYw {a&wnx 13 ) biaais qvhkyhqk 
■impnxmm -rn fmo '*vmm *m *s *»f’a 

TAT -spaas OYaYHYTIY [’IIIAXSX 10A 


giqnpqd eqq. jo moAty tii queraeSpnf f pmoq ornAi squeumSatt uoqM. 
^eqra9AO^[ jo qqg 9qq pqnn peuodqsod 'uosuoi .loqqou’D aoj ‘sniA 
‘j9A94ioq ‘eseo 9qx -yiqnpid eqq jo jpqoq no uoaiS oonopuo eqq 
qnqoa oq oonopiAo Gonpoid oq raoqq oppn9 oq esuo 9qq jo Snwuoq 
gqq anodqsod oq ‘noqq n0A9 ‘qmoo 9qq oq uoiquoiiddn on op^ra 
Zoqjj •paqdtnsxQ Zoqq sossonqiAS. * loqqo aioqj, *ji9suiiq ip^M. 
ppqy qnnpnojop oqq sum. potiira'oxB Zoqq xnoqAi ssouqiM. Zpo 
oqq qtvq ‘sosse'aqm xis qmoo m pnq squupnojop oqj, ‘^p q’cqq 
ponrai'Bxo _ oiaAi. sossonqm B ( jjiquitqd oqq gy ' 8 I' GB 0t iq J° 90 ^ 0n 
P9AI909J oq qoxqAi. no (eunq oqq ptrc) /up oqq Saipnpm ‘pmsraop 
~ siq jo sJxqnoiqmd oqq jp poquqs oieqq ojj •pourcanxo b’gm. bippig 
pmntmjqnjy ‘oono troqq e.ioui qmoo oqq ojojeq noeq puq osno oqq 
joqju pan pouiutj uooq Zpaoip pnq sotisst aoqju ^X6I ‘-iQqo^O J° 
qqg^ oqq uq ’peqeiaanj -oq ppoqs Zoqq qnqq aop.io oq qmoo oqq 
po^sa joh ‘bippig pmnarBqnj£ inoij sjtqnoiqjud poptreraop lOAon 
‘soiqitmqioddo Ztretn pnq /oqq qSnoqqp ‘squupnojop oqq ‘noiqsoSSns 
siqq joj noeq oAvq qq^rta oioqq uoiqnpunoj jOAoquqAi ‘quqq noiqnota 
ojeq Zeca -eonopjAO jodojd Zq ostjo s { gtqmTqd oqq qootn oq 

aiq-o Snioq raoqq qneAOjd oq poqqitao Zjosodmd ojoav smpoiqjred 
qnqq $aiqso$£ns ‘qoaj siqq oq noiqnoqqu pojpo quomoquqs noqqim 
.noqq ni squupnojop oqq pun ‘spuucaop srq opcca oq uoq-M. /up 
oqq Zjioods qon pip oq qmtqd srq uj *noiqdtao-o.id oq su mq 
nsp'Brara’Bqnjy oqq jo snoiqipnoo oqq ponaojjod Zpp oq quqq pun 
TFM. Ppqy pun nssra-un-pnraipj^ qsupSn notqdxno-oad rapjo oq 
po[qiqno sm oq ‘gt6I ‘Zmiranp jo qq9 oqq jo ops oqq jo onqiiA Zq 
joj'oqs-oo v otaoooq SaiAnq ‘qnqq poHo|p opj *avb[ nnpBannxjqnpf 
no taiep stq poenq brppig pearra'Gqnjf ’oont?qBni qsiq jo qmoo 
oqq Zq pooioop [ojoav sqps oq,j '^ 16 1 'Z^ jo qq0 oqq no (ospc 
g[bo ddv qnosojd oqq qoiqAv jo qno) sqps siq poqnqiqsni bippig pom 
-rasqnpj 'fiQi 'qoi’Bpj jo qsjg oqq no qmoo qsjg oqq.Zq possnnsip 
bbai qj -f X6X ‘Zi'Brra'cg jo pag oqq no poqnqiqsni svxl qms siqj, 
*^ n T 13 I^ J° JtiOAtjj ni sops 9qq qqoq jo qqSnos st?ai noiqdnio 
-o.td qins siqq nj 'bppxg p'Bimnnqnpf jo moAty ui opt?ni ops 
oqq qdrae-ojd oq qqSnos oqAi *ip^ ppqy pm? ■cssin-nn-pimiqcjy 
qumaresripf qxqm. qins v oqnqiqsai oq snosiod qsap oqj; •sjojnqs-oo 
ZpnoiA9jd ojoAi soopnoA Oqq jo onon qopqAV ni pqtra orans oqq 
ui Bomqs jo aaoAi sops anoj tl y -qtqpqunizy Zq ip^ ppqy pan 
nssia-nn-pnuiq'Bjy jo moAuj ni ‘f-X6I ‘^unnuf jo qqsi oqq jo sua 


t 


‘i* 

•iaig; vBsm 
•im-aaKHTH 
- a -n 
&iaaig 

aYKKVHQJ^ 


T T 


‘III A XXX ,f IOA] 


'siHOdan aiti NTiani hhi 




•laig; tbbin 
-HQ-anruiYH 
‘a 

ftiaaig 

aYrcntYnnp[ 


9161 


4B9JS qn panrmuxo-ssojo pan qqSusj ©mos, qn panitanx© na©q pnq 
' M '°I 9 q ^‘ tno ° 9I $ nt ssanqm v ipnsjjn n©©q pnq ‘paqnqs ipnaijn 
813 ssanqtM. ©qq ©sno qn©s©jd ©qq nj ‘8951 ©Snd ‘©jnpaooi^; qtAiQ 
jo e.poQ ©qq no qJOAi sjjy jaacny pan apoipoo/^ *sjssajq m purtoj 
0 q III* qoafqns ©qq no s©sno aqj^ ’qjnoa aqnqaddn ©qq tri ©onapiA© 
qnnoiqtppn jo noiqonpoid aqq SniAioqn nt aq oq qqSno sqinoo 
aqj Aiojs Aioq quo paqntod naaq snq qi sasno snoianmn up 

,/noissirapn sqi joj nosnaj aqq pjooaj {peps qjnoo ©qq qjnoo 
©qnqeddn nn iq paonpoid aq oq paAtoqn st ©onapiA© penoiqippn 
JOAOjeg m "•panrarax© aq oq ssanjtM. jo paonpoad aq oq quatanoop 
10 oonapiA© qons Aioppa inm qjnoo ©qnqaddn ©qq ‘asnno pniqiinqsqns 
•*aqqo inn joj jo ‘jnaraaSpnf aonnonojd oq qi ©jqnn© oq patmxrexa 
aq oq ss©nqtAi inn jo paonpojd aq oq qtcamnoop inn saimbai 
qinoo eqnq©ddu ©qq (q) jo ‘paqqrtnpn naaq ©Anq oq qqSno qoiqM. 
eonapua qrtupn oq pasnjoj snq pajjoqojd si jnaddn aqq oajoop asoqAi 
raoij qjnoo ©qq jt qng *qjnoo apnqaddn ©qq nt ‘ijnqnaumoop jo 
I'G-to jaqqaqAV ‘aonapiAa jnnoiqippn eonpojd oq pajqiqna ©q qon qnqs 
[n©ddn nn oq sarqjnd ©qj, „ — : sAioqoj sn bt ‘/.g ©jnj ‘jq^; japiQ 

‘(raiq pamranxa-ssoio 

jaqqnj jo) unq pannnnx© i{qn©nb©sqns ©gpnp qotjqsi(j panjnaq 
aqq qoiqAV no sjaqantn ©qq pn iqnoiqon.id nodn paniurexa-ssoio pan 
panitanx© snAV aq qnqq pnq ©jaqq ©/A pan ©annqsm qsxq jo qmoo ©qq 
m bippig pnranmqnjpf jo ©ouapiA© aqq qSnojqq ©uoS aAnq ©^ 

<f -jl©sixn bippig 

pnurmnqnpj ©mtanxa oq ‘qnatnaSpnC aounoaoid oq era' ©iqnu© oq 
'LZ 9 jnJ ‘nx Jop- 10 iapnn‘ijnss©o©n qi paniaap j ‘aonapiAa siq qjis 
oq uoiqnnrainxa qnioads ian oq raiq paqoafqns qon pnq qai ‘qjnoo 
eiq nt Snisxqonjd jepnaqd ajqnqoadsai n Btt jjiqnnqd aqq asnnoaq 
' ‘sasno oAvq aqq ni spantaap aqq ©AOjd oq pajapneq aonapiAa ©qq 
paqdaoon iqaSjni pnq jisunjq panjnaj ©qq qnqq gnrpnq pun sasno 
OAvq ©qq nt epioo©i aqq Suipna.i Jaqjy • sins ©a©qq ©]q ’bippig 
pnraninqnpj Sniqno joj snosnai siq naAiS (paj©Aiqap iqqnanb 
-©sqns ©q qoiqAv) qnaniaSpnf siq nt ‘j©A©A\.oq ‘snq ag ’paonpoid 
©q p|noqs aonapiA© [naotpppn iqAt nosnaj inn piooaj qon pip ajj 
^•quamsSpuf aonnonojd oq tnxq ©qqna© oq aapio ni ,, paninmx© 
©q oq btppig pnraomqnpj paimbai ©q qnqq japio nn ©pnni ©q 
unq ajojaq Snttnoo ©sno ©qq no pun ‘eSpuf qoijqsi(j paninaj aqqoq 
pajnaddn Bqnnpnaqap aqj- * jaqni© aojsj jo qq6 no paiaAipp snAv 


[‘HIAXXX '10A 


m 


? saiaas avavHVTiY 


oM pawnooo puq qoiqAi sierra ?noq« bippig pnratiuqn;fi[ j6 uoi% 
unmuxa-ssoio nappns aq? ;£q paonpojd uopsajdrat apejnoAnjnn 
9 q?‘ no nuq? jaq?«J aioqAi e st? asno sjjnpmqd aq? jo eSpnC o? 
noi?isod n ni naaq^unq uaq? ppoAi aSpnp parana f aq? 'os enop pnq 
9 q'jl -sassamm aq? ip P 8 II' G09J P B d 9 3 ‘noi?nninuxa-ssojo joj 
£i?uiiqd aq? paipoai Snunq ‘jt ‘gt?mtqd aq? oq jajpj qonra naaq 
9 Avq ppoAi ?i ?onj up ‘jjijnpqd aq? 8ttt|po joj sv uoppntni’Bxa 
-ssojo joj jq?mtqd aq? joj sassau?tAi jaq?o aq? gnqpoaj joj 
nos^aj qontn sn ?snf si?ai a jaqj, , pa??nq9Jun poo?s ‘aouajap aq? jo 
jpqaq no pajpso ssanjm ano jo ?nama?T3?s aq? joj ?nq 'pun ‘ssenaiM. 
jeqqo ano pnn jaqjojq siq j£q paqjoddns svm. ?ins noi?dma-ajd 
?sjp aq? ni aonapua s,jji?niiqd aq? ?nq? na??o&ioj aA-eq o? ^{oSiiq 
t sraaas aq ‘ajdrarexa jojj -piooaj aq? no ifpuajp sbai ?nq? aonapua 
aq? jo noipjapisnoo aq? toojj Avmv raiq pa| ?na?xa aHjTej v o? 
aAnq o? snraas tniq eninrexa-ssojo o? pnn bippig pntanrBqnpj |po 
o? jjasmiq nodn qoo? aq ?nq? ?onj aqj, ‘poo?s ?i s« aonapua aq? 
nodn esno qona aptoap o? (aonapua pnoi^Tppn Snijpo ni paqtjsnf 
sbai aq ssapm) i?np siq suai ?j ‘qoo? aSpnp panjnaj aq? qoiqAi 
noijon aq? iq paoipnfajd suai bippig p'emnreqnjq qniq? a^\ ‘osvo 
jaq?o aq? ni aonapua aq? ?oafaj o? nnq pasnno OA'eq o? ‘Snppads 
/Cpi30i?0'Bjd ‘sj'Baddn asno ano ni qoo? aSpnp paramo? aq? qoiqAi 
Alai a eqj, *jo , pasodsip ^jaj'ejndas naaq ©Anq o? ?qSno pnn paij? 
^]9?T3jt;das a jaAi sasuo aq? ?ng; •aspj q?oq pun anj? naaq aAnq 
q?oq jo ‘aspj jaq?o aq? pnn anj? naaq OA-cq JLvrn anQ qnajojjip 
ajaAi sassan?TAi aq? jo atnos pnn ?najaj?ip aJOAi saps aq? *?najajjip 
sbai s?ins asaq? jo qona nx ^f?jadojd aqj^ 's?ms noi?dtna-ajd oai? 
aq? nr aonapua aq? dn paxint aAnq o? sraaas eSpnp panjna? aq? 
'ajonuaqjjnj 'q?iAi Snipap Aion am oai asoq? eqi| saonn?stnnojio 
japnn paspjaxa aq o? papna?nt jaAan ajaAi (q) asnnp *ig apj 
'nX Japjo jo snoisuojd aq? ?i3q? SmSvs m noi?n?isaq on aAnq 
aAi ami? onus aq? ?y *?saq aq? ajaAi snox?na?nt s { a“pnp ?oij?stqi 
panjnaj aq? ?nq? ?qnop ?sapnnis aq? ?on OAnq a^ 'noijnnininxa 
-ssojo Xq ja??T3ui aq? jo nio??oq aq? o? ?aS o? ajqn aq ?q§im aq ?nq? 
?qSnoq? ‘ajaq? sjjai aq Suipnq f aSpnp ?oij?siq; panj-eapeq? ?nq? pnn 
'japna^d siq jnan ?jnoo ni Sni??is em bippig pnnrnuqnj^ ?nq? sraaas 
?J ’aonapua snouajd siq no tniq pamnuxa-ssojo ipjani aBpnp 
?otj?st(j panjuaj aq^ ’tniq aninraxa o? ^jnssaoan sttai ?i qoiqAi 
?noqn ja?? ( Bra Aian jo aonapua aq? m dnS on snAi ajaqj^ 'q?Sna[ 

•niAxsx ,( ioa] "giaojsa aiyt; otioni uhi, ^qx 


'laio; vbbin 
-NQ-aOKHTJJ ' r 
•a 

biaais 

, avKKYnnj^ 


9161 


•xaig vbsih 
•KQ-aQKHYn 
*rt 

biaaig 

avraiTnaj^ 


9161 


2,8 

eqBtatqtBej Ann qnqq qutqq qon op e ^\ 'Am] unpeinmBqn]^ oq Bm 
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uoiqisod jaqqaq jbj *8 ui s vis. ‘unq ajojeq pauiuiBxe quBpuajep eqq 
tnoqAi ssauqtAi a^uis aqq ptre pauiurexa jgiqimqd eqq raoqjsA sassaut 
-qiAi' aqq jp puq otjAi ‘jisuppr paujuaj oqq qnqq qmqq a^l ‘uoiqduia 
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pao| p [uoav qoujAi quauioqBqs .ian aspui o'}. snojaSuisp ^qauieiqxa 
aq ppoAi qr quqq quiqq jja/A qqSira eq jap'Bajd b eq oq.pauoddBq 
joqdme-ejd eqq jj ‘pejmba j puBtnep pnqon eqq oq jjascaiq euquoo 
oq pjojno aq pjnoM aab'j uBpBuiraBqnjf eqq Aq pejmbei spuBUiep 
aqq Suppra uogjed ^ub qBqq ojb seiqi]iqBqoad eq^ *pBq eq ppOAi. 
puBtnep quenbesqns aqq aaijd aqq qnoqB suoiqsenb qsB of} UB^aq 
lojdraa-aid eqq spuBUiep eqq Suppra ejojeq ji qBqq peftm eq |pAV 
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0I JiD •pojeqst^ej ^uraq sbav qua to no op eqq qBqq unq ppq jeqqojq siq 
/Bp eqq sbai qi qBqq Sui/bs /q qt paxq eq qnq ‘eqBp qouxa eqq 9At£ 
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oq SutqiAv. sbaa jeqqojq aqq ji jpqap ni tniq qjoddns oq jeqqojq tmo 
siq uodn j£jej /pjBs ppoo ag ‘eouepiAe siq 9ai§ oq atuBo aq ueqAA 
siqq qnoqu eipqstoi on aq pjnoqs ejeqq quqq ajns aqtnb epBui-9ABq 
pjnoAi ‘jepuaqd b ‘eq qBqq upqjao /qqejd uxees ppoAi qi asno espj 
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quqq pps si qj ’uoiqBomnuiraoo uaqqyjAV b /q puBtuep siq dn Aioqoj 
qou pip aq osnuoaq jjtqniB[d aqq qsupSn uAiBjp aq ubo eouejajni 
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. Before Sir, Henry Richards, Knight, Chief justice, and Mr. Justice Muhammad 

Bafiq . ' _ • 

BA.JRANGI LAL (Defendant) v . GHURA RAI (Plaintiff) * 

Suit for cancellation of document -Sale deed— Alleged illegality of transaction— 

• Sale by one deed of fixed-rate and occupancy holdings. 

The plaintiff by one and the same sale-deed purported to transfer (1) a 
fixed rate holding and (2) part ' of an occupancy holding Held that he was 
not entitled to a deoree setting aside the sale-deed merely because part of 
the property covered by it was by law not transferable. 

_The facts of this case, so "far as the purposes of this report • 
are concerned, were as follows:— , 

The plaintiff purported to transfer to the defendant Bajrangi 
Lai by one and the same sale-deed, first, a certain fixed-rate 
holding and, secondly, part of an occupancy holding. He subse- 
quently sued to Have this sale-deed cancelled upon the ground 
that it had been obtained from him by fraud and misrepresenta- 
tion on the part of the vendee, and also that it was void because 
it included a transfer of part of an occupancy holding. 

The court of first instance found that the sale-deed had been 

s 

executed for good consideration and that there was no fraud. 

It, however, declared the sale-deed void because it included a 
transfer of a portion of an occupancy holding, and this decision 
was upheld on appeal by the District Judge. The defendant 
vendee appealed to the High Court. 

The Hon’ble Dr. Sundar Lai and the Hon’ble Dr. Tej 
Bahadur JSapru, for. the appellant. 

Babu Sital Prasad Ghosh , for the respondent. 

Richards, C. J., and Muhammad Rafiq, J. This appeal is 
connected with Second Appeals Nos. 1354 of 1914 and 1511 of 
1914. The suit out of which the appeals arise was brought by 
Ghura Rai against Lala Bajrangi Lai and Chatarpati Ojha._ The 
plaintiff alleged that defendant No. 1 had fraudulently obtained 
from him a sale-deed on misrepresentation. He also alleged that 
the sale-deed was void because it included a transfer of part of 
an occupancy holding. As against defendant No. 2 he claimed 
to have a mortgage-deed set aside on the ground that it was a 

* Seoond Appeal No. 1352 of 1914, from a decree of Ram Prasad, District 
Judge of Ghazipur, dated tbe 23rd of July, 1914, confirming a decree of 

Muhammad Husain, Subordinate Judge of Gbazipur, dated the 30th of April, 

1914. ■* >•* 
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mortgage of an occupancy holding which was void by law. He 
claimed accordingly that the sale-deed and the mortgage-deed 
might be declared void. Alternative relief was claimed that 
if for any reason the two documents should be held to be genuine, 
then he should get Rs. 1,600, part of the consideration which 
was not paid. The present appeal is the appeal of the defendant 
No. 1. Second Appeal No. 1354 of 1914 is an'appeal by the same 
defendant on the question of costs. The third appeal is that of 
defendant No. 2 who complains that^the court below has not decided 
whether or not he should get back the Rs. 400, which kealleges he 
paid as consideration for the mortgage. 

The court of first instance has found many of the issues in 
favour of defendant No. 1. In his case that court found that tho 
sale-deed was duly executed for good consideration and that there 
was no fraud. It, however, declared the sale-deed void because it 
included a. transfer of a portion of an occupancy holding. As 
against defendant No. 2 It held that the mortgage of an occupancy 
holding was bad in law, and (apparently) that the Rs. 400 was 
not paid. 

The lower appellate court held that the mortgage in favour of 
defendant No. 2 was void. It also decided a question of costs the 
correctness of which decision depends on the ultimate result of 
the case. It also held that defendant No. 2 was not entitled to 
get back the Rs. 400, he alleged he paid. All other questions 
were left undecided. 

The court of first instance decreed that the sale-deed, dated the 
20th of January, 1914, executed in favour of Bajrangi Lai was void, 
and the learned Judge upheld this part of decree of the first court 
on the ground that the plaintiff had in the same deed purporte d to 
sell part of his occupancy holding. The decision is' based on the 
provisions of sections 23 and 24 of the Indian Contract Act. Section 
23 provides that every agreement of which the object or consider- 
ation is unlawful is void. Seotion 24 provides that if any part of a 
single consideration for one or more objects or any part of any 
one of several considerations for a single object is unlawful the 
agreement is void. The contention is that under the provisions of 
the Tenancy Act an occupancy tenant is prohibited from transfer- 
ring his occupancy holding. It is said that because the sale-deed 
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1916 . * nc l u ded the transfer of part of an occupancy holding the eontrac 
Bajuangi was V0ld and therefore the plaintiff was entitled to the decree h 
Lai, sought. In considering the force of the contention we must bea 
Ghuba Rai. .10 mind that we are not dealing with a case in which the court i 
asked to decree, specific performances or even to enforce a contract 
We must deal with the question without any regard to th 
allegations of fraud or of non-payment of the consideration. W 
must assume that the plaintiff pomes into court admitting that h 

duly execute^ the deed of transfer after receiving the consideratioi 
and contending that the mere fact that the deed purported t< 
transfer an occupancy holding as well as a fixed rate holding 
entitles him to the declaration. We think it is clear that the 
plaintiff is nob entitled to a decree declaring the transfer of the 
fixed rate holding void unless he would have been entitled to a 
decree for possession of the fixed rate holding if the transferee 
had obtained possession after the transfer. Let us suppose that 
after the transfer the transferee had entered into possession by 
receiving profits, collecting rents from the sub-tenants or any other 
legal way and the transferor had brought a suit for ejectment. 
Gould such a suit be successful ? The plaintiff's case would be : — 
“I have received the money I bargained for. I executed a deed 
. of transfer sufficient in law to pass my interest in the fixed rate 
holding, blit because I myself purported at the same time to trans- 
fer other property which I could not transfer, the transfer of the 
interest in the fixed rate holding is also invalid and I can get 
the holding hack." It may here not be -out of place to refer to 
certain provisions of the Transfer of Property Act. By section 5 • 
the expression “ transfer of property " is defined as “an act by 
which a living person conveys property in present or in future 
to one or more living persons or to himself and one or more living 
persons." The expression “ to transfer property ” means to 
perform such an act. Section 8 is as follows : — <c Unless a 
different intention is expressed or necessarily implied a transfer 
of property passes forthwith to the transferee all the interest 
which the transferor is then capable of passing in the property 
and the legal incidents thereof." By section 54 “Sale ’ is defined 
to he a “ transfer of ownership in exchange for a price paid or 
promised or part paid and part promised.” By the same section 
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it is enacted tliat a contract for the sale of immovable property 
is a contract that a sale of such property shall take place on terms 
settled between the parties. u It does not of itself create any 
interest in or charge on such property.” It thus appears that a 
contract for sale is one thing and a deed of transfer another and 
it does not necessarily follow that because the contract was 
unenforceable that the transfer is void. In the case we have 
supposed the transferor would have got all that he bargained for, 
and every part of the consideration passing from the transferee 
to the transferor the transfer of the interest in the fixed rate 
holding was perfectly legal. It may be urged that an occupancy 
tenant who executes a transfer of his interest can, notwithstand- 
ing the transfer, recover the holding. This is so, but the reason 
is, {not because the contract was illegal, but because it was an 
interest which the transferor, by the express words of the Tenancy 
* Act, was not capable of passing (see section 8 of the Transfer of 
Property Act and section 21 of the Tenancy Act). In the case 
of the interest in the fixed rate holding the transferor was capable 
of passing the interest, and the effect of the deed of transfer was 
to vest the-interest in the transferee. Suppose that in pursuance 
of a contract for the sale of an interest in a fixed rate holding 
and of the interest in an occupancy holding for a lump sum of 
Rs. 1,000 the contract was completed by two separate deeds, one 
being a transfer of the interest in the fixed rate holding and the 
other a deed purporting to transfer the other interest. The 
contract would have -been exactly the same, carried out and 
completed by two deeds instead of one. Could the transferor 
succeed in a suit in which he asked to have the deed of transfer 
of the fixed rate interest declared void and delivered up to be 
cancelled ? It seems contrary to justice that the plaintiff should 
be allowed to set up the illegality of his own contract as a ground 
for defeating a valid transfer. It seems a violation ofthe well- 
known maxim ex turpi causa non oritur actio . . By section 1 
ofthe Infants’ Relief Act, 1874, “all contracts whether by speciality 
or by simple contract henceforth entered into for the repayment 
of money lent or to be lent or for goods supplied' or to be 
supplied (other than contracts for necessaries) and all aocounts 
stated with infants shall be absolutely void.” In the case of 
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191 C Valent ini v. Ganali (1) the plaintiff, an infant, agreed with the 
^TimrJT c ^ on( ^ all k to become tenant of a house and to pay a certain sum for 
Ui.“ the furniture. Tho plaintiff paid part of the sum in cash and^ 
GrtenA. Kxi. & avc a promissory noto for tho balance. The contract was set aside 
and the promissory note was ordered to be cancelled, but it was 
held that tho plaintiff could not recover back the money he had 
paid after he had enjoyed the use of the furniture. In Kearlcy v. 
Thomson (2) it was held that where money was paid under an 
illegal contract which had been partially carried into effect the 
money could not bo recovered. Fur, L. J., quotes the words of 
tho Lord Chief Justice in Collins v. Blantern (3) s— “ Whoever 
is a party to an u dawful contract, if he hath once paid t he money 
stipulated to be paid in pursuance thereof he shall not have the 
help of tho court to fetch it back again. You shall not have a 
right of action when you come into a court of justice in this 
uncloin manner to recover it back.” 

There is the maxim in pari delicto potior cst conditio possi- 
dentis. In Broom’s Legal Maxims tbe learned author says:— 

“ Upon the whole, then, it seems that the true test for determining 
whether or not tho objection that the plaintiff and defendant 
wore in pari delicto can be sustained is by considering whether 
the plaintiff can make out h is case otherwise than through the 
medium and by aid of the illegal transaction to which he himself 
was a party.” In the present case, on the assumption that there 
was no fraud, it is only by proving and relying on the illegality 
of his own contract that the plaintiff can hope to ^succeed. In 
our opinion, in the absence of fraud, the plaintiff was not entitled 
to set aside, the transfer of the fixed rate holding and the view 
taken by tbe learned Judge was not correct. 

We have mentioned that the court below has held that defen- 
dant No. 2 was not entitled to get back the Rs. 400 he alleged he 
paid. The court has not decided the question whether defendant 
No. 2 paid this sum. Nor has it decided the question whether 
defendant No. 2 gob possession of the occupancy holding mortgaged 
to him or whether the mortgage was obtained by fraud. We 
may mention that, if defendant No.. 2 got possession, the plaintiff 
(1) (1889) L. E., 24 Q. B. D., 166. (2) (-1890) L. E., 24 Q. B. D., 742. 

(8) (1767) 2 Wilson, 841 1 5m. L, 0., 12 th Ed., 412. 
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should have sued for possession and not merely for a declaration. 
In our opinion the case must be remanded. 

We allow the appeal, set aside the decree of the lower appellate 
court and remand the case to that court with directions to re-admit 
the appeal upon its original number on the file and proceed to 
hear and determine the same according to law. Costs here and 
heretofore will be costs in the cause. 

' Appeal decreed and cause remanded . 


Before Sir Henry Richards, Knight, Chief Justice, and Hr. Justice 

Muhammad Rafiq. 

NIHAL SINGH and others (Plaintiffs v. THE COLLECTOR OP 
BULANDSHARR and another (Defendants)*. 

Contribution— Compromise— Claim by party to a compromise alleging payment 
by himself of money for payment of which he and others were jointly Halle- 
Joint tort-feasors. 

A Hindu widow, the owner of considerable property, brought a suit 
against her four brothers as managers, of her estate for the profits of the 
estate to a considerable amount One of the brothers had previously brought a 
suit against her for a declaration that she had adopted his son. Those BUits 
were compromised, and the compromise was made a decree of court. Amongst 
the conditions of the compromise was one to the effect that the brothers should 
pay hack a certain sum of money belonging to their siBter’B estate whioh had 
been collected and misappropriated by them. 

Held, r on suit by one of the brothers who alleged that he had paid the 
whole sum and asked for contribution, that the rule laid down in Merrywcather 
v. JJixan (I) that there was no right of contribution amongst joint tort-feasors 
did not apply to this case when the claim was based on the terms of a com- 
promise, and qucere whether the rule should be. applied in India at all. Palmer 
v. Wich and Pulleney town Steam Shipping Company, Limited (2) referred to. 
The facts of this case were as follows — 

Thakur Umrao Singh had four sons and a daughter. The 
daughter was married into a family "possessed of considerable 
property. On the death of the husband of the daughter the father 
became the guardian of the property of the daughter. On 
the death of Umrao Singh one of his sons, Rao Girraj Singh 
brought a suit against his sister , alleging that she had adopted 

* Second Appeal No. 1519 of 1914, from a decree of C. X. GoAei:, 
additional Judge of Aligarh, dated the 16th of May, 1224, o onfbmm.r t 
Shamsuddin Khan, Pirst Additional Subordinate tV 

5th of March, 1914, 

(1 ) (1799) 8 T. f?., 186. (2) ffSSA' L- Z. 222 
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his son, Indarjit Singh, and that this son was entitled to the 
estate of the -deceased hushand of the sister. The sister met this 
claim with a denial and -a counter suit against all the brothers, 
alleging that her father, and after him her brothers, had beenin 
possession of her estate as managers, -and were liable to account 
to her for the profits. Her claim amounted to several lakhs. 
These two suits ended in a compromise decree. The sister agreed 
to abandon her large claim for the profits of her estate save to 
the extent of a sum mentioned hereafter. On the'- other hand 
the brothers agreed to drop the allegation of the adoption of 
Indarjit Singh. They also agreed that a sum of Rs. 8,000 odd, 
which had been collected in her estate after the death of her 
father and spent on the estate of Kuchaser (i.e., the estate 
of Thakur Umrao Singh), should be paid to her. This compromise 
was incorporated in a decree. 

The plaintiffs in the present suit alleged that they had- paid 
the whole of this amount themselves, without Tejpal or his sons 
contributing anything, and they, claimed contribution. Tejpal 
having died and his sons having been made wards of court, the 
suit was brought against the Collector representing the Court of 
Wards. The lower appellate court considered that this money 
represented damages for the wrong doing of all the four brothers 
and that, as there was no contribution between tort-feasors, the 
plaintiffs could not recover. The plaintiffs appealed to the High 
Court 

The Hon’ble Hr. Tej Bahadur Sapru, for the appellants. 

Mr, A> E. Byves, for the respondents. 

Richards, C. J., and Muhammad Rafiq, J. :~-This appeal 
arises out of a suit for contribution. The suit is against the two 
sons of Tejpal Singh through the Collector as manager of the 
Court of Wards. "Various pleas were raised, including notice 
and limitation. These pleas have, however, now been dropped. 
The facts are shortly as follows -Thakur Ijmrao Singh had four 
sons and a daughter. The daughter was married into family 
possessed of considerable property. On the death of the 
husband of the daughter the father .became the guardian of the 
property of the daughter. On the death of Umrao Singh one 
of his sons, Rao Girraj Singh, brought a suit against his sister. 
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alleging that she had adopted his son Indarjifc Singh and that 
this son was entitled to the estate of the deceased husband of the 
sister. The sister met this claim with a denial and a counter suit 
against all the brothers, alleging that her father, and after him her 
brothers, had been in possession of her estate as managers, and 
were liable to account to her for the profits. Her claim amount- 
ed to several Lakhs. These ended in a compromise decree. The 
sister agreed to abandon her large claim for the profits of her 
estate save to<the extent of a sum which we shall presently men- 
tion. On the other hand the brothers agreed to drop the allega- 
- tion of the adoption of Indarjit Singh. They also agreed that a 
sum of Its. 8,000 odd which had been collected in her estate after 
the death of her father and spent on the estate of Kuchaser (i.e., 
the estate of Thakur Umrao Singh) should be paid to her. 
This compromise was incorporated in a decree. The allegation 
of the plaintiffs in the present suit is that they paid the 
whole of this sum to the decree-holder without Tej Pal or 
his sons contributing anything and they claim contribution. 
The lower appellate court considered that this money 
represented damages for the wrong doing of all the four 
brothers and that as there was no contribution between 
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tort-feasors the plaintiff could not recover. There can be no 
doubt that in England if damages are recovered against joint 
tort-feasors and one pays the entire amount of the decree there is 
no contribution. This was established in the case of Merry- 
, weather v. Nixan (1). This was considered in Palmer V. Wide 
and Pulteneytown Steam Shipping Company Ld. (2). There a 
joint decree had been obtained against two persons for negligence. 
One of the judgement-debtors paid the entire amount of the decree 
and sued the other for contribution. The case was a Scotch one. 
Lord Hersohell says (at. page 324. of the report) : — “ Much 
reliance was placed by the learned counsel for the appellant upon 
s the judgement in the English case of Merry weather v. Nixan (1). 
The reasons to be found in Lord Kenyon’s judgement, so far as 
reported, are somewhat meagre, and the statement of the faots of 
the case is not less so. It is new too late to question that decision 
in this country, but when I am asked to hold it to. be part of the 
11) ( 1799 ) 8 T. a, 186. (2) (1894) A. C., 318. 
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law of Scotland I am bound to say that it docs not appear to me 
to be found on any principle of justice or equity, or even of public 
policy, which justifies its extension to the jurisprudence of other 
countries. It is somewhat doubtful whether the doctrine of 
Merry weather v. ifem (1) should bo applied to India, but it is 
certain that if will not be extended (see the remarks of the other 
noble Lords who decided Palmer's case). In our opinion, 
houover, the question hardly arises in the present case, because 
the Its. 5,000 odd, which according to the compromise decree the 
defendants had to pay in no way represented a decree for damages 
against tort-feasors. It was a sum of money which the defendants 
to the suit agreed (as part of the compromise) to pay, altogether 
irrespective of any tort they might have committed. There can 
be no doubt that the decree-holder was entitled to get the decretal 
amount from all or any of the judgement-debtors. No doubt there 
might have been somo equities between the judgement-debtors 
inter sc, but privid facie if any one of the judgement-debtors paid 
tho entire amount he was entitled to contribution against the 
others, unless the latter pleaded and proved special circumstances 
which would render it inequitable that they should contribute 
to tho satisfaction of the decree. In tho present case the defun-- 
dnnts neither pleaded or proved nuy such circumstances, and we 
think the courts below wero bound to apply the general rule as 
to contribution. Wo allow the appeal, set aside the decrees of 
both the courts below and grant the plaintiffs a decree as claimed 
with interest at one percent, per mensem. Future interest will be 
at the rato of six per cent per annum. The appellants will have 
their costs in all courts. 

Appeal allowed. 

Before Mr. Justice Piggoll and Mr. Justice Walsh. 

PIARI LAL (Petitioner) v. HANIF-UN-NISSA BIBI and another 
(OrrosiTF. rAnTiES)* 

Civil Procedure Code (1908), section Ui— Execution of decree— Decree 
reversed on appeal— Boat Mo auction purchaser under original decree- 
Restitution . 

Restitution omuot bo obtained uudor section 144 of fcbo Code of Civil Prooe- 
duro as ngninst a bond fide purchaser for valuo at an auction sal e hold by a 

•» First Appoal No. 172 of 1914, from a doorco of Shams-ud-din Khan, Addi- 
tional Sub'Jrdioato Judge of Aligarh, dated tho Slst of Maroh, 1914. 

(1) (1799) 8 T. R„ 166. 
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court which had jurisdiction to bold the same. r!ewa Mahton v. Bam Kishen 
Singh (1), Zain-ul-abdin Khan v. Muhammad Asgha>"Ali .Khan (2) and 
Abbas Husain Khanv. Dilband Begam (3) referred to. 

The, facts of this case were as follow's — 

Musatnmat Faiz-un-nissa tiled a suit against Musaxnmat Hanif- 
un-nissa, Basliir-un-nissa and Muhammad Ibrahim Ali Khan and 
'others for a declaration that the sale-deed, dated the 27th of Sep- 
tember, 1889, executed by her in favour of the defendants was 
null and void. She prayed for possession also. On the 5th of 
November, 1902, the suit was dismissed by the Subordinate Judge 
of Aligarh, but was decreed by the High Court on the 17 th of April, 
1905. -1 he decree-holder sold this decree to Bansidhar on the 22nd 
of November, 1905, for Ks. 40,000. He executed the decree and 
recovered several items by the sale of different portions of the 
property and certain sums were paid up by the judgement-debtors • 
themselves. The defendants appealed, and their Lordships of the 
Privy Council setting aside thai decree, remanded the suit, 
and thereupon, on the 8th of May, 1912, the High Court dismissed 
the suit, confirming the decree of the Subordinate Judge of the 
5th of November, 1902. 

The defendants Hanif-un-nissa and Bashir-un-nissa thereupon 
applied for execution of the decree of the 8th of May, 1912, claiming 
restoration of the money paid by them and of their property sold 
away. They made the auction-purchasers and Bansidhar's sureties 
also parties to the proceeding. Twelve objections were filed by 
Bansidhar, the sureties and the purchasers. 

The court of first instance disallowed the objections. 

This was an appeal by the purchaser at auction sale of park 
of the property the subject of the original sale-deed. 

Mr. JB. E. O' Conor, for the appellant. 

Dr. 8. M. Suliman, for the respondents. 

At the first hearing the following issues were referred by the 
Court. 

(1) Was Lala Piari Lai the real auction purchaser or a 
benamidar for Lala Bansidhar ? 

(2) Was Girwar Prasad the real auction-purchaser of the 
property in question or did he purchase nominally for bis 

(1) (133-3) I. JL- B-, 14 Gxte, 13. {■/) (1837) I.. L. E, 10 All m, 

(1313) ;/j Qndh CLs?;, 225. 
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benefit and in reality with the intention of passing the property on 
to the decree-holder Bansidhar and was the' transfer by Girwar 
Prasad in favour of Lekhraj in reality a transfer in favour of 
Bansidhar ? 1 

V 

On receipt of the findings the judgement of the Court was 
delivered by , . 

Piggott and Walsh, JJ.: — The finding on the issues remit* 

• ted by us in our order of the 29b h of May, 1915, is in favour of 
the appellant. We must now take the facts to be substantially 
these : Certain property was put up for sale in the execution of a 
decree by one Bansidhar, who was a transferee of that decree. 
As regards the particular property in question in this appeal, it 
was purchased at auction by the appellant Lala Piari Lai. On 
the findings now returned, which have not been seriously assailed 
in argument before us, and which we must accept upon the n 
evidence, we hold that Lala Piari Lai was a bond fide auction- 
purchaser for value. The decree under execution at the instance 
of Bansidhar has been reversed on appeal, and the question -before 
us is whether the judgement-debtors can obtain restitution, not 
merely as against Bansidhar himself (this they have already 
obtained) but against Lala Piari Lai. We have been referred 
to a large number of authorities on this point, but itreally seems 
unnecessary to go beyond the two decisions of their Lordships 
of the Privy Council, in Rewa Mahton v. Ram Kishen Singh (1) 
and Zain-ul-abdin Khan v. Muhammad Asghar Ali Khan 
(2). The precise question now in issue was argued out before a 
Bench of the Judicial Commissioner’s Court at Lucknow of which 
one of us was at the time a member. The case is that of Mazhat 
ud-daula Abbas Husain Khan v. Dilband Begam (3). Numer- 
ous authorities are there referred to, and the conclusion arrived 
at is that restitution cannot be obtained under section 144 of the 
Code of Civil Procedure as against a bond fide purchaser for value . 
at an auction sale held by a court which had jurisdiction to hold 
the same. This appeal must therefore succeed. We set aside the 
order of the court below and direct that the appellant be restored 
to possession of the property which has been made over to the 

(1) (1888) I. L. R., 14 Gale., 18. (2) (1887) I. L. R., 10 All., 166. 

(3). (1913) 16 Oudh Oases, 225. 
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The appellant will 
Appeal allowed. 


FULL BENCH. 


.Before Sir Henry Richards, Knight, Chief Justice, \Mr. Justice TudbaU, 
and Mr. Justice\Muhammad Rajiq. 

SHAMBHU SINGH (Plaintiff) v. DALJIT SINGH and otherb 

(Defendants ).* 5 

Act (Local) Ho. Ill of 1301 ( United Provinces Land Revenue Act ), section 233, , 
clause (&)— Civil and Revenue Courts— Jurisdiction— Partition— Land 
of a third party alleged to be wrongly included in a patii formed by im. 
perfect partition — Suit for recovery of possession in Civil Court. 

Wliero land belonging to onepaffi was, apparently by mistake and without 
notice to the person who claimed to be the rightful owner t thereof, included in 
another patii and made the subject of an imperfect partition, it was held that 
the person who claimed to he the owner of the land so dealt with waB not 
debarred by section 233 (7c) of the United Provinces Land Revenue Act, 1901, 
from suing in the Civil Court to have Lis right to the land declared and to 
recover possession thereof. Muhammad [ Sadiq v. Laute Ramil) distin- 
guished. 

Quare whether section 233 (7c) of the United Provinces Land Revenue Aot, 
1901, applies at all to an imperfect partition. 


This was an appeal under section 10 of the Letters Patent from 
a judgement of a single Judge of the Court. The facts of the 
case are set forth in the judgement under appeal, which was as 
follows : — 

“The question for determination in this appeal is whether this suit was 
barred by the provisions of sections 233 (7c) of the United Provinces Land 
Revenue Act, Local Act No. HI of 1901. According to that section the Civil 
Court is debarred from taking cognizance of any suit with regard to partition 
or union of mahals. The section itself is drawn np in broad terms and it 
has been applied broadly by this Court ever since the Pull Bench decision in 
Muhammad Sadiq-f. Laute Ram {1). That decision was under the former 
Land Revenue Act No. XIX of 1873, the wording of which differed somewhat. 

- The provisions of section 233 ( h ) as they now stand, were considered by two 
Judges of this Court in Lachman Dai v, Hanuman Praiad (2), J understand 
that ruling as laying down the Broad principle that where there ha* been 
a partition of a certain zsshsl by a Her— -,e Cccrt. reip; Vr.fr in a certain 
distribution of the lards of that -aha i ejected, if e-er has been 
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mndo in connection with this distribution to the prejudice of a particular 
co-sharer, tlio remedy of tho lattor is by way of application to the Revenue 
Court itself to correct its own mistake. Any exercise of jurisdiction on the 
part of a Civil Court which would disturb, or many way affeot, the distribu- ’ 
tion of land mado on a partition, is barred by scotion 283 (k) of Act HI of 
1901. Tho foots of tho present case are given at length in the vory oareful 
judgement of the learned Munsif. It appears that tho mahal with which we 


aro concerned had boon divided by perfect partition in the year 1875. A number 
of patlis had boon formed, one of which, patti No. 9,' was known as patli 
shamilat, and consisted of those lands which had not been divided amongst the 
co-sharers, that .is to say, tho joint lands in whioh all the co-sharers of the 
various jpaltis retained tlioir rights according to their proportionate shares. 
In tho year 1904, Daljit Singh, who is the defendant in the present case, pre- 
sented an application for the separation, by perfect partition, of his share in 
patli Nos. 4 and 5 and also of his share in shamilat patli No. 9. Notice of this 
application was issued to all the co-sharers of all the various patties in the 
mahal. The Assistant Collector, however, came to the conclusion that there 
wero objections to a perfect partition, and intimated as much to Daljit Singh. 
Tho lattor thereupon presented a fresh application on the 25th of March, 1905, 
asking the court to soparatc his share by imporfect partition only, thus forming 
it into a now' patti. Tho learned Distriot Judge seems to have felt somo doubt 
as to whether on this application any actual partition of tho lands appertain- 
ing to tho shamilat patli No. G could have followed, or aotually did follow. 
Obviously, wlion Daljit Singh's application was limited to one for imperfect 
partition.no actual partition ofjtho lands appertaining to the patti shamilat 
would follow. A now patti would be created by separating Daljit Singh’s 
9 harc in lands appertaining to patlis Nos. 4 and 6 from those of the other co- 
sharers in tho sarno pattis. In tho course of carrying out this imperfect par- 
tition tho Assistant Collector laid hold of a plot, -69 of an acre in area, shown 
ns No. 1956 in tho village map. He treated this as appertaining to patti No. 4 
and divided it amongst the co-sharers of that patli : assigning to the defendant 
appellant, *49 aoro as his share in the same. The plaintiff in this case, 
Shambhn Singh, has acquired since the partition the proprietary rights which 
belongod in tho years 1904 and 1905, to a co-sharer named Dular Singh. He 
contends that plot No. 195G above referred to never appertained to patti No. 

4 at all, but formed part of the land appertaining to patti No. 2, in which 
Dular Singh was a co-sharer. He suggests that the proceedings of the Assist- - 
ant Colleotor dealing with this plot in the course of tho partition of 1905 
were a pure mistake. The courts below have gone into the ques- 
tion of fact. Apparently it was not a question which could be settled off-hand 
on a mere inspection of the village records. It turned upon a comparison of 
the existing village records with the older papers and the ascertainment and 
location of the older numbers which went to make up plot No. 1956 in tho 
present village map. The courts below have, however, found that plot No. 
1956 did appertain to patti No. 2 and was wrongly included by the Assistant 
Collector in patiiNo, 4 and partitioned amongst the co-sharers of that patti. 
Assuming that this finding is correct, the plaintiff (has suffered an injury, but 
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the question remains whether his remedy is by way of suit u in a Civil Court, or, 
as was said in the ruling to which I have already referred, by way of application 
to the Revenue Court to correct its own mistake. Both' the learned Munsif 
and the learned District Judge havo taken the view that tho case stood on an 
entirely different footing from tho moment that Daljit Singh applied to tho 
Revenue Court to separate his share from the rest of the makal by imporfcct 
instead of by perfect partition. It certainly cannot bo denied that if tho 
proceedings had continued on the application for perfect partition as originally 
brought, and the Assistant Collector had, however erroneously, taken this plot 
of land and divided it amongst the co- sharers in pall i No. 4, a suit would not 
have been maintainable in the Civil Court to disturb that apportionment. I 
understand the District Judge to mean that the sharers in tho remaining paili 
other than" pattis Nos. 4 and 5, ceased to havo any interest in tho partition^ 
or to be under any obligation to watch the proceedings in tho Assistant 
Collector’s Court, from the moment that Daljit Singh’s application was limited 
to an application for imperfect partition. Tho only reported oaso lean find 
which lends some support to the decision of tho courts below is that of Kishon 
Prasad v. Kadher Mai (1), which was a single Judgo case. So far as I can 
discover from the reported cases of this Court, it has only onco been considered 
by a Bench of this Court, and that was in Japan Nath v. Tirlcni Sakai (2). It 
was then distinguished, though not expressly dissented from . It seems 
to me that tho plaintiS is not entitled, in tho present case, to ask tho 
Court, to treat the Assistant Collector’s proceedings as a nullity. On Daljit 
Singh’s application for partition tho Assistant Collector had to ascertain what 
lands belonged to poffis Nos 4 and 5 and to apportion them betwoen thel recorded 
co-sharers of the said pat Us. Ho would havo to do this equally on an applica- 
tion for imperfect partition as on an application for perfect partition. It 
may be that the Assistant Collector oamo to an erroneous decision wkon ho 
included this plot No. 195G in the area whioh he procoedod to apportion 
amongst the co-sharers ofpjaffi No. 4. Nevertheless ho did so, and it seems to 
be impossible to say that he had no jurisdiction to do so. This caso is really 
distinguishable from that of Kishen Prasad v. Kadhor Mai (1>, bcoause in the 
present oaso all the co-sharers in the sha mil at pall i, including tho proprietors 
of palti No. 2, had notice of tho partition proceedings. Iam not sure that I 
should myself have beon disposed to regard this as in itself deoisivo, but it 
seems to me that I am bound to follow tho general principlo laid bown in 
Lachmaii Das v. Hanumali Prasad (3), unless something can be shown to 
take tho oaso before me outside the operation'of that principlo. Inlmy opinion 
this appeal must succeed. The suit was not cognizable by reason of the 
provisions [of section 233 (h) of tho Land Revenue Act and should have 
been dismissed accordingly. I accept this appeal, and setting aside tho 
decrees of both the courts below dismiss the plaintifi’s suit with cost* 
throughout.” 

• The plaintiff appealed. 

(1) Weekly Notes, 19C0, p. 11. (2) (1908) I. L.-R., 31 All., 41. 

(3) (191G) J. L..R., 33 All., 109. 
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Pandit Dallas Nath Katju (with The Hon’ble Dr. Tej 
— Bahadur Sapru), for the appellant: — 

The present suit is a suit against a person who is “in posses- 
sion of the plaintiff s land. He is only a trespasser. Section 
238 (1c) of the Land Revenue Act does not bar a suit by a right- 
ful owner against a trespasser, although the effect of it may be 
to upset a partition. The learned Judge of this Court relies upon 
the case Muhammad Sadig v. Lauto Bam (1) but the underlying 
principle of that case is that persons who were no parties .to 
partition, proceedings are not, bound by them. The present 
plaintiff was not interested in patt ; s 4 and 5 and could not have 
been and was not made a party to the partition proceedings of 
1 905. That, partition cannot, therefore bind him ; Bharam Singh 
v. Bam Bayal Singh (2) Bhagwaii Prasad ,v. Bhagwati Prasad 
(b). The ease on all fours with the present case is Kishen Prasad 
v. Kadher Mai (4), which was followed in 1914 by Mr. Justice 
Sundar Lal in Bharam Singh v. Ram Dayal (2). 

Munshi Gulzari Lai, for respondent -. — ~ 

The bar created by section 233 ( h ) of the Land Revenue Act 
is an absolute bar for any relief which may have the effect o£ 
undoing a partition, No doubt it is unjust to bind a person by 
a decree or order to which he was not a party. But the law 
. lays down that whenever a person has an opportunity of filing 
objections and does not file them he will be deemed to be a 
party to the proceedings. The procedure is laid down by sections 
106, 107, 111, 112 of the Land Revenue Act. All we have to see 
is whether the plaintiff had an opportunity of filing objections. 
When an application is made notice is issued to all the co-sharers 
in the mahal whether the application is for perfect or imperfect 
partition. This must have been done in the present case. The 
plaintiff must be deemed to be a party to the partition proceed- 
ings. The old Act (XIX of 1873) section 241 laid down that a 
partition could not be disturbed at the instance of a person who 
was a party to the proceedings but the new Act section 233 (Jo) 
does not lay down any such limitation. When the effect of a 
suit is to disturb a partition the. courts, under the new 

(1) (1901) I. L. R., 23 Ail., 291. (3) (1912) I. L. R-, 35 All., 126. - 

(2) (1911) 12 A. L. J., 1126. (4) Weekly .Notes, 1900,{p.;il. 
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Act, cannot entertain it. The learned Judge of this Court has 
rightly dismissed the suit which is governed by the case of 
Lachman Das v. Hdnuman Prasad (1). 

The appellant was not called upon to reply. 

Richards, C. J. — This appeal arises out of a suit in which the 
plaintiff claims a declaration of his title to and possession 
of a certain plot of land. The case will be found reported in 13 
A. L. J., 779. It is only necessary to' shortly sum up the facts 
which have been found by both the courts below. In a particular 
mahal there were nine pattis formed in the year 1875. Patti 
No. 9 was a shamilat paiti common to all the co-sharers. In 
course of time paiti No. 2 became the property of plaintiff. The 
defendant was a co-sharer in pattis Nos. 4 and 5 and also in the 
shamilat paiti No. 9. The plaintiff, or his predecessor in title, 
had no share in pattis Nos. 4 and 5. In 1904, the defendant made 
an application for perfect partition in the Revenue Court. He 
asked that a separate mahal might be made of his share in pattis 
' Nos. 4 and 5 and also in No. 9. For some reason or another this 
application was dropped and a fresh application was made for 
imperfect partition in the year 1905. There is nothing to show 
• whether or not the predecessor in title of the plaintiff, Dular 
Singh, ever got notice of this second application. It resulted in 
a separate patti being formed of the defendant’s share in pattis 
Nos. 4 and 5, the shamilat patti remaining unpartitioned. The 
plaintiff instituted the present suit, alleging that in the partition 
made on the second application of the defendant, a portion of his 
patti No. 2 was erroneously brought into the defendant’s new 
patti. He accordingly claimed a declaration of his title to tho 
plot and -possession if he should be found out of possession. 
Both the courts agreed that there was a mistake and that portion 
of the plaintiff's land was by mistake given to the defendant. 
-The first two courts decided in his favour. A learned Judge of 
this Court held that the suit was barred by the provisions of 
section 233, clause (fc), of the Land Revenue Act of 1901. That 
section provides that no person shall institute any suit or other 
proceeding in the Civil Court with respect to partition or union 
of mahdls except as provided in sections 111 and 112. Sections 

(1) (1910) I. L. R., 83 All,, 160. 
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Ill and 112 provide that if in partition proceedings in the 
Revenue Court questions of title arise, the Collector may, if he 
thinks fit, try the question himself in which case he is to adopt the. 
procedure therein mentioned and his decree is deemed the decree 
of the Civil Court. It seems to me extremely difficult to hold 
that the present suit is a suit “ with respect to partition or union 
of mahals.” It is admitted that, if the very 'same suit was 
brought by a person who had not received notice or by reason 
of his not being a recorded co-sharer was not a party to the 
partition proceedings, his suit would not have been barred by 
section 233 (7c). But it is said that the section is a bar to the 
suit if the plaintiff was a party to the partition proceedings in 
the Revenue Court. I have great difficulty in seeing how a suit 
is a suit “in respect of partition ” if brought by one person while 
it is not a suit “ in respect of partition ” if brought by another. 
The suit, if brought by a person who was not a party to the 
Revenue Court proceedings, affects the partition neither more 
nor less than it would if he was a person who was a party to the 
Revenue Court proceedings. It would disturb or upset the 
recent partition as much and as little in the one case as in the other. 
The section deals with suits of a particular nature, not with the 
parties to it. One has to carefully bear in mind the distinction 
between holding that the suit is a suit which the plaintiff cannot 
institute in the Civil Court and holding that the proceedings in 
the Revenue Court are a defence to the suit. If the suit » is 
one which cannot be instituted, it is at once thrown out on the 
ground that the Civil Court has no jurisdiction to hear it. It is 
quite a different matter if, after the case had been heard, the 
court finds that the proceedings in the Revenue Court disclose a 
defence to the suit, for example, on the ground of res judicata. 
The facts of the present case seem to, me to illustrate how 
dangerous it would be to hold that a suit like the present could 
not be instituted in. the Civil Court, and in this connection I may 
remark that a party has a right to institute in the Civil Court 
any suit which he is not by the Legislature in clear terms 
prevented from instituting. In my opinion, under the circums- 
tances of the present case, we are entitled and ,bound to treat the 
second application which was made by the defendant in the year 
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1905, as an application for the partition of pattis 4 and 5 alone. 
These were the only two pattis which were, as a matter of 
fact, dealt with in the partition. This being so, the present 
plaintiff or his predecessor in title was in no way interested in 
the manner in which pattis 4 and 5 were partitioned. The 
plaintiff’s predecessor in title had no share in pattis 4 and 5 and 
.the applicant for partition had no share in paiti No. 2, which 
belonged to the plaintiff's predecessor in title. It seems to me 
that the plaintiff was not even a necessary party to this second 
application in so far as it was for the partition of pattis 4 and 5. 
He would 'only be a necessary party to a partition which was for 
the division of the property in which he was concerned. In my 
opinion the present suit was not barred by the provisions of 
section 233, clause (7c), of the Land Revenue' Act, and, as the 
findings are in favour of the plaintiff, I think the decree of the 
lower appellate court ought to be restored. I would allow the 
appeal. 

I may add one word about the 'case of Muhammad Sadiq 
v. Lawte Ram (1). It seems to me that the plaintiff was there 
asking the Oivil Court to partition what was part and parcel of 
the property which could only be partitioned by the Revenue 
Court. 

Tudball, J. — I fully agree. Partition means, as pointed 
out in section 106 of the Revenue Act, division not only of a 
mahal but also a part of a mahal. In the present case what 
was actually partitioned on the basis of the application of the 
25th of March, 1905, was a part of the mahal in which the 
present plaintiff, or his predecessor in title, had no concern. It 
was immaterial to him how the land of those two pattis was 
divided amongst the co-sharers therein. What seems to have 
happened is that in dividing the land of those two pattis the 
partition court erroneously thought that a certain plot was within 
the boundaries of those two pattis and took it into consideration 
in the partition. Of that fact the plaintiff, or his predecessor 
in title probably, had not the slightest information at all. It 
was only when the plaintiff’s possession began to be disturbed 
' th at he had any knowledge of what had occurred. He has 

(1) (1901} I. L..E., 23 All., 291. 
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come into court with the present suit, which in substance and 
- in form is a simple suit for possession of land on the basis of 
title on the allegation that certain persons who had no title 
•' thereto had Jrespassed on it and some had taken it into their 
possession. I believe that, as a matter - of fact, he made no 
objection to the partition proceedings nor was it necessary for. 
him to do so. In my opinion in the circumstances of this case it 
is utterly impossible to say that the suit is a suit in respect of 
the partition of pattis Nos. 4 and 5. It is really a suit in respect 
of the trespass committed by certain persons on property to which 
they had no title whatsoever. In the course of the arguments 
attention has been called to the decision of this Court in 
Muhammad Sadiq v. Laute Ram fl) and great stress has been 
laid upon certain remarks to be found in the judgement therein. 
The facts of that case, wernsimple. There was a partition. All 
the co-sharers were parties to that partition. The lands consti- 
tuting the mahal were actually divided among the eo-sharers. 
On some of the lands stood some trees. The plaintiff in that case . 
came forward with a civil suit for the partition of the trees on 
the allegation that the Revenue Court had^ not, as a matter of 
fact, partitioned the trees and moreover had no jurisdiction 
whatsoever to partition the trees. Therefore he asked for 
division of the trees among the persons concerned. This Court 
held and I think rightly that the Revenue Court had jurisdiction 
to divide up not only the landjbut also the trees upon it, and 
.that it had actually divided both the land and the trees. The 
suit was one which was barred by section 241 (f) of the old Land 
Revenue Act, which deprived the Civil Court of any jurisdiction 
in a matter relating to the distribution of the land among the 
co-sharers. In my opinion the ease was rightly decided on the 
facts thereof, and any remarks which are to be found are to be 
read, in conjunction with the facts and circumstances of that case 
and they are not to be taken out of their setting and placed apart 
as being general principles which will govern the facts and 

circumstances of every other case. 

In my opinion the decision of the courts below was correct 

and I would allow the appeal. 

(1) (1901) I. Ii. B., 28 Ail., 291, 
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Muhammad Baeiq, J.— I am also of opinion that this appeal 
should prevail. The appeal is on behalf of the plaintiff and the 
question '.for decision is whether his claim is barred by the provi- 
sions of section 233, clause (k), of the United Provinces Land 
Bcvenue Act (Local Act No. Ill of 1801 ). In order to determine 
the question it is necessary to recite some of the facts which are 
either admitted or proved. It appears that as long ago as 1875, 
a partition took place through the Bcvenue Court between the 
co-sharers of the mahal under which it was divided into 
' several pattis, one of which, patti No. 9, was known as p>otti 
shamilat. Patti No. 2 was awarded to one Dular Singh, the 
predecessor in title of the plaintiff, and pattis Nos. 4 and 5 were 
allotted to*. Daljit Singh, defendant and some others. In 1905, 
Dal jit Singh applied for separation of his share out of p)attis 
Nos. 4 and 5 as also out of the shamilat patti No. 9 by perfect 
partition. On the application of Daljit Singh notices were issued 
to all the co-sharers of the pattis in the mahal. The Assistant 
Collector, however, declined to make a perfect partition, expressing 
an opinion that he would, if so desired, allow an imperfect 
partition. Thereupon Daljit Singh presented a fresh application 
asking for the separation of his share by an imperfect partition. 
The Assistant Collector, in the course of separation of the share 
of Daljit Singh out of pattis Nos. 4 and 5, somehow included a 
portion of the land belonging to patti No. 2, that is, of Dular 
"Singh. The plaintiff, who is the purchaser of Dular Singh’s 
■ rights in patti No. 2, instituted the suit out of which this appeal 
has arisen for a declaration that the said portion of land, taken out 
of patti No. 2 -and included in the patti of Daljit Singh by mistake 
• during the proceedings of imperfect partition in 1905, belonged 
to'him and that, in case he was found out of possession, a decree 
for possession should be granted to him. 

The first two courts found that the land in suit formed part of 
patti No. 2 and decreed the claim. On appeal a learned Judge 
of this Court held that, though the land in suit was a part oi patti 
No. 2, the plaintiff could not maintain the present suit in view of 
the provisions of section 233, clause (7c), of the United Provinces 
Land Bevenue Act, and accordingly reversed the decrees of the 
- lower courts. The plaintiff has preferred this Letters Patent 
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appeal and contends that section 233,- clause (k), does not govern 
his cask. On the other hand, the respondents rely on the said 
section and the Full Bench case of Muhammad Sadiq v. Laute 
Ham (1). They contend that under the Revenue Act “no person 
shall institute any suit or other proceeding in the Civil Court 
with respect to partition or union of mahals except as provided in 
sections 111 and 112 ” of the Act. Dular Singh, the predecessor 
in title of the plaintiff, should have raised- the question now 
raised during the proceedings .of imperfect partition in 1905, 
or in any case he could have done so. He haying failed to do so, 
no civil suit lies. I do not think that the contention for the 
respondents is correct. The partition or union of mahals 
referred to in clause (/c) of section 233 means the partition or 
union of chose mahals in respect of which partition or union is 
sought and not any other. The prohibition therefore governs the 
case of those mahals only in respect of which partition or union is 
asked for and made. It could not apply to other mahals which 
were not the subject of partition or union. If the construction 
of the section in question contended for on behalf of the 
respondents were correct, the proprietors of a village some 
portion of whose land had been included by mistake or error 
during the partition of an adjacent mahal, would have no remedy 
at all. It may be said for the respondents that the proprietors 
of the village could bring a civil suit on the ground that they 
had no notice of the partition of the adjacent mahal. Bukthe 
obvious reply would be that under the law no notice was required 
to be given to them, and, partition once made and no objection taken 
during the partition proceedings, no civil suit could be entertained. 
However, in the present case it has been found by the lower 
courts that no notice was given to Dular Singh of t&e^second 
application of Daljit Singh asking for imperfect partition. In 
my opinion, even if a notice had been issued to Dular Singh 
he might very well have kept away thinking that he was 
not concerned with the partition of pattis Nos. 4 and 5, m 
which he had no share. Besides it is doubtful whether the pro- 
visions of section 233, clause ( h ), of Act III of 1901, would 
apply to proceedings in an imperfect partition. In the case of 

(1) (1901) I. L. E„ 23 All., 291. 
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Aishz Begam v. Abdulla Khan (1) it was held that the omission 
to raise the question of title by a party to an imperfect partition 
did not preclude him from suing afterwards in the Civil Court 
to establish his title. In another case, namely, that of. Kishen 
Prasad v. Kadher Mai (2), it was held that if at a perfect 
partition of a mahal the land of another mahal was taken by 
mistake and divided and no objection was taken by the co-sharers 
of the latter mahal they were not debarred from suing in the 
Civil Court to establish their title. 

It is true that both these eases were decided under the former. 
Act (Act XIX of 1873) but the provisions of that Act -as to the 
exclusion of the jurisdiction of the Civil Court were similar to 
those in the present At (III of 190;). It may, however, be 
argued that the said cases were decided before the Full Bench 
case of Muhammad Sadiqv. Laute Ram{ 3) and hence may be taken 
to have been overruled. The reply is that the points raised in 
the former cases were not raised and decided in the Full Banch 
case. Besides the 'facts of the latter case were quite different 
from those reported in the Weekly Notes for 1899 and 1900, and 
from the present case. The facts of the Full Bench case were 
that Muhammad Sadiq, Dewan Mai and some others were 
co-sharers in a- certain village. An application was made by 
some of the co-sharers, in which Dewan Mai did not join, for 
perfect partition, and notices were issued to all the co-sharers, 
including Dewan Mai. He made no objection in time.- The 
Assistant Collector made the partition, in the course of which he 
divided the. groves also. The share of Dewan Mai was sold in 
execution of a decree and purchased by Laute Bam. The latter 
brought a suit in the Civil Court for a declaration of his title to 
the groves on the allegation that they belonged exclusively to 
Dewan Mai and that the Bevenue Court could partition the land 
r ^'nt not the trees. It was held that the suit of Laute Ram 
could not be entertained by a Civil Oonrt in view of the provisions 
of section 241, clause (/), Act XIX of 1873. The case of Laute 
Ram is clearly distinguishable from the present case on three 
grounds, namely, first, there was in that case a perfect partition, 
secondly, property included in the village sought to be partitioned 
(1) Weekly Notes, 1899, p. 190. (2) Weekly Notes, 1900, p. 11. 

(31 (1901) I. L.R., 28 All., 291. 
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was divided and no property outside the village was taken and 
divided, and, thirdly, the Revenue Court could divide also the 
groves situate in the village. Laute Ram’s case is therefore not 
in point and does not help the respondents. The caso of Dharam 
Singh v. Ram Dial Singh (1) is in point and supports the view 
of the law I have taken. In my judgement the provisions of 
section 233, clause ( k ), of Act No. Ill of 1901 do not govern the 
present case. 

By THE Court -.—The order of the Court is that the decree of 
the learned Judge of this Court is set aside and the decree of the 
lower appellate court is restored with costs in all courts. . ' ' 

„ Appeal allowed. 


APPELLATE CIVIL. 


Before Sir Henry Richards, Knight, Chief Justice, and Mr. Justice Muhammad 

Rafiq. 

GUR DAYAL SINGH and others (Defendants) v. KARAM SINGH 

AND ANOTHER (PLAINTIFFS). * 

Ad Ho. IV of 1882 [Transfer of Property Act), section 55 (4) (5)— Rare- Vendor’s 

lien — Lien not enforceable against subsequent purchaser without notice. 

Tlio vendor’s lien for unpaid purebaso money provided for by section 56 (4) 
(b) of tbe Transfer of Proporty Act, 1882, cannot bo enforced against the 
property in the bands of subsequent transferees for value without notice of tbe 
lien. Webb v. Macpherson (2) distinguished. 

The facts of this case were, shortly, as follows : — 

On the 28th of August, 1903, the plaintiffs sold certain property 
to one Gur Dayal, who is the first appellant in this suit for 
Rs. 250. The vendors received Rs. 90 in cash and left Rs. 160 
with the vendee for payment to their creditors. Gur Dayal did 
not pay any of the creditors, but sold the property- to one 
Kundan, who in turn transferred it to the defendants Nos. 4 
and 5. The creditors of the plaintiffs recovered their money from 
the plaintiffs, who thereupon brought the present suit against 
Gur Dayal and his transferees for recovery of the money. The 

•Second Appeal No 534 of 1914, from a decree of Abdul Hasan, Subordinate 
Judg8 of Saharanpur, dated the 27th of January, 1914, modifying a decree of 
Priya Cbaran Agarwal, Munsif of 8aharanpur, dated the 20th of January, 1912. 

(1) (1914) 12 A. L. J., 1126. (2) (1903) I. L. R-, 31 Calc., 57, 
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court below decreed the suit, holding the money to be a charge on 
the property. The defendants appealed to the High Court. 

• Mr. Nihal Chand, for the appellants : — 

There is no charge on the property, which is in the hands 
of a purchaser for value and in good faith. The charge referred 
to in section 55 (4) (b) is only a lien which exists only between 
the vendor and the first vendee, but as soon as the first vendee 
sells the property to purchasers in good faith and for valuable 
consideration the charge is gone. In this case the subsequent 
transferees cannot be said to have notice of the charge. It 
was about six years after the first sale that Kundan purchased 
the property, and he was not bound to make inquiry, after such 
a long time, as to the existence of the charge about non-payment 
of the balance of the price. The suit ought therefore to have 
been dismissed. 

The Hon’ble Mr. ’Abdul Raoof, for the respondent : — 

The purchasers had notice from Gur Dayal’s sale-deed of the 
existence of the seller’s charge, and it lay on them to ascertain 
whether or nob it had been _ satisfied. If the charge once 
existed, it continued to exist so long as it was not satisfied. 
If it existed in the hands of the first purchaser, it existed 
when the property was in the hands of subsequent transfe- 
rees. Notice is defined in section 3 of the Transfer of Pro- 
perty Act. In the present case the purchaser was bound to 
make inquiry. The charge here is created by section 55 (4) (b ) 
and the property remains burdened as under a charge created by 
act of parties. There is no difference between the two. Maina 
v. Bachehi (1), Meghraj Vaish v. Abdullah Khan (2), Webb v, 
Macpherson ;3). , 

Mr. Nihal Chand, was not heard in reply. 

Richards, C, J., and Muhammad Rafiq, J. This appeal 
arises out of a suit in which the plaintiffs seek to recover a sum 
of Rs. 476 principal and Rs. 83 interest, in. all Rs. 559, against all 
the defendants, and in' default, that certain property - should be 
sold. The facts of the case were somewhat complicated, but for 
the purpose of the questions of law which we have to decide it is 
(1) (1906) 3 A. L. J., 551. (2) (1914,) 12 A. L. J., 1034. 

(3) ( (1903) I. L. B., 31 Gale., 57.. 
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1916 necessar y to go with great detail into them. On the 28th o 

' Gur Daval Augusfe ’ 1903, the plaintiffs sold certain property to Gur Dayal 
Bings This property was sold in consideration- of Rs. 250. In the detail 
Karau consideration it is stated that the vendor has received Es. 9( 
Singh. in cash and that he has left Es. 180 for payment to certain 
creditors of the vendor. We may mention that the nature of the 
debt which was to be paid was a simple contract debt and not a 
mortgage debt. As a matter of fact the purchaser did not pay 
the creditors of the vendor. His alleged reason for not doing so 
was that he did not get possession of part of the property sold, and 
there certainly was a dispute about the matter. The vendor’s 
. - . - title was by no means perfect. On the 1st of April, 1909; Gur 

Dayal sold the property (together with other property) to one 
Kundan. Kundan on the 27th of April, of 1909, resold the property 
to Jiwan Singh and Kapur Singh/ the defendants 5 and 6. It will 
thus appear that neither Gur Dayal nor Kundan have any longer 
: any interest. -in the property. The plaintiffs allege, that in 
consequence of the failure of Gnr Dayal to pay Es. 160 left in his 
hand, a suit was brought against them by the creditors and a decree 
was obtained against them and the appellants bad to pay Rs. 390. 
Their present claim is made up of this sum together with interest 
and costs.- The contention in favour of. the plaintiffs is that 
under section 55, clause (4), of the Transfer of Property Act they 
have a charge against the property and that the property in the 
hands of defendants 5 and 6 is liable to be sold. The court of 
first instance gave the ‘plaintiffs a decree, but only for Rs. 160 
together with interest at 6 per cent. The lower appellate court 
thought that the plaintiffs were entitled to the full amount which 
they bad to pay to satisfy the decree and made its decree accord- 
ingly. It seems difficult to understand how, under any circums- 
tances, the property in the hands of defendants 5 and 6 could have 
been made liable for anything more than the amount of the 
Rs. 160 together with interest thereon. Section 55, clause (4), of 
the Transfer of Property Act provides that the seller is entitled 
where the ownership of the property has passed to the buyer 
before payment of the whole of the purchase-money to a charge 
upon the property i't i the hands of the buyer for the amount of 
the purchase-money or any part thereof remaining unpaid and 



■ 19 '- 01*0 18 ‘‘a <r I *1 ( 8061 ) (II 

. qtr0S9 jd eqq put! eomnfeAuoo qnqq jo stoq eqq UGOAvqoq 

uoiqouiqsip paq^ui n si 0 J 9 q£ ‘uioqq oaojeq osuo oqq m eounXoA 

*noo oqq jo suneq ju[noiqiud eqq qqiAV'juop oq oS ueqq sdtqspiOT; 
JT8r!iI oq uoaiS OA«q qmoQ qSiH eqi qoiqAV qooqjo 0T W m 

©A'Bq sjTjSitcE * 4 no epuui JI 'qoiqAV ono st qi put! ‘uoiqomqsip psai n st qi 
rjnq ‘eng’tnoes iCum uotqoutqstp oqj, uCndoq squuueAoo .tosnqojnd 
eq-j qoiqAV Sonora jo uoiqu.ieptsuoo ut ojus u tuo.tj qno.tejqp st oanqnj 
oqq ut ifeuora jo tuns n /ud oq qunnoAoo u jo uoiquiapisuoo m ojns 
.to eouujfoAuoo u qnqq ‘Xqt.Toqqnu pun 9 ]dt 9 nt.td uo qqoq 'qqnop on si 
0 j 9 qjQ f> — :ins sdiqspjoq; aieqq 'qaodei eqq jo Si, eSudqu'uos.tet/doDflr 
a ( l<pAi M 9 \| 0 s eqq jo aoqipoao u oq queut/fud .toj J 9 i(nq 

gqq qqm qjoj suav 09 X *sqj qnqq aejsuniq jo paop 9 qq uiojj sauaddu 
qx qnqq qouj oqq uo pesuq st notquoquoo ^jjiquttqd eqq osuo quesaad 
eqq ni qnqq pouoiqueui /puojqu 9 AUq o^ 'oxfauqo paSapu oqq jo 
ootqou oAuq qou pip g pun g squupuojep uoimdo .mo uj U *epuui 
OAuq oq qq£no /oqq qoiqAV qoauos ao jfainbut un tnoaj pamnqsqu 
.yCqnjjiAV „ gOGI m soeaejsuuaq eqq qnqq 'osuo qu 9 s 9 .id oqq jo saouuq 
-stnnoato eqq ui ‘pins oq qouuuo qi uoirndo ano nj ’(qoy jCq.iodoaj jo 
aojsu'OJjj '( o) osnnqo 'g uotqoos oas) ooiqon 9 n.jpn. 1 jf moo puq squup 
-uojep eqq senrabm osoqq epuui Suunq qou qnqq pi us si qj *piud 
ueeq puq Q 9 p s^ eqq jt muqaoosu oq os enop Suuuq pun .topuOA 
srq oq aejsuuaq oqq outuiuxo oq ‘epuui suav. aojsmuq p.ttqq oqq uoqM 
f g pun g squupuojop jo /qnp oqq £[[unbo suav qi muSy •Joqipoao 
oqq piud pun .qouaquoo siq popqquj pnq aopnOA stq ji ojinbue 
oq ‘6061 'n-rdy jo qsj oqq uo osnqo.tnd eqq opnra oijav unpung; jo 
/■qnp oqq sum. at ojojoaoqq ‘.topueA oqq jo aoqipeao oqq oq quotu^nd joj 
. rasnqojnd eqq jo spunq oqq ni qje{ uooq puq 091 *sp[ qnqq peuoiq 
•uotn si qt ‘gQGI jo poop-o[ns oqq uj : qnotonS.in jo onij Siijavojjoj 
eqq uo pasnq si uoiquoquoo siqj^ ,,-ooiqon puq osuo quosojd 
eqq ut s.tosuqo.tnd quonbosqus oqq qnqq popueqnoo qxou si aj 

•ooiqon quoqqiAv 

onpiA aoj soaaejsan.ti quoubnsqus qsninSn poojojuo oq qonnuo (^) go 
uotqoe? ut pauoiqnotu o 3 .rnqo otjq notnido ano uj •fdnjspio'j jtoqq 
iCq pepuoqm ioaou .touanai n iu(x) uosMydovjfr -a qq 9 .[ ( m u oisi 9 ->p 
oqq Suipuejxo oq uoiuido .1110 in pjnoAV pan ssoj 3 uiauoui pun snony 
-jedns sn l( ae/nq eqq jo spunq oqq ut „ spaoAV oqq quojq pjnoqs 
q.inoo eqq qnqq nuotu pjnoAV ooiqon qnoqqjAv s.tosuqo.tnd quonbosqns 
qsutnSn peojojua eq uuo o 5 .iuqo oqq qnqq ‘.toAOAVOq ‘pjoq oj, •qqSja 

iiiaxxx ' r iOA] ‘sxaoaaa avv^i ntigni hhx 


•nottxg 

ktutjt 

'a 

noMig 
uyatg uno 


ttTGT 


89 o 



260 


1916 


6 or Dayal 
Singh 

v. 

Karam 

Singh. 


1916 

January, 29. 


THE INDIAN LAW REPOETS, [VOL. XXXVIII. 

Iii our opinion the Ks. 160 was not “ unpaid purchase-money.” 
The consideration was Es. 90 in cash and the agreement of the 
vendee to pay the creditor. 

We allow the appeal; set aside the decrees of both the courts 
below and dismiss the plaintiff’s suit with costs in all courts. 

Appeal allowed- 

Before Sir Henry Richards, Knight, Chief Justice, and Mr. Justice Tadbatt, 
MAHADEO PRASAD and. others .{Defendants) v. JAGAR DEO GIR 

(Plaintiff) and SUNDAR CHAUDHARI and others (Defendants) 0 

Pre-emption — I Yajib-ul-are — Owners of resumed muafi land -Co-sharers. 

Held that the owners of a plot of resumed muafi land assessed to 
revenue separately from the rest of the village, which constituted ono 16 ' 
anna mahal, was not a co-sharer with the owners of the mahal, so as to give him 
a right of pre-emption on sale of the mahal, under the terms- of the wajib-ul- 
- arz which declared a right of pre-emption to exist, on a sale by a co-sharer, in 
favour of other co-sharers in the village. 

Kallian Mai v. Madali Mohan (1), Narain Das v. Ram Saraii Das (2), . 
Raghunath Prasad v. Eanhaya Lai ( 1), Ahmad Ali v. Nnjam-unnissa (4) and 
Battu Lai v. Bhola Hath (5) referred to. Narain Prasad v. Manna Lai ^6) not 
followed. 

The -facts of this case are fully stated in the judgement of the 
Court. 

The Hon’ble Dr. Sundar Lai, Munsbi Gulzari Lai and Munshi 
Lakshmi Narain, for the appellants. 

The Hon’ble Dr. Tej Bahadur Sapru, Dr. Surendra Nath 
Sen, Munshi Harnandan Prasad and Maulvi Iqbal Alimad , for 
the respondents. 

Richards, C. J., and Tudball, J. : — This is defendant vendee’s 
appeal arising out of a pre-emption suit based on village custom, 
which has been decreed by the court below. The last four pleas . 
in the memorandum of appeal have not been pressed. The first 
three grounds of appeal raise only one question, viz. whether 
under the custom of pre-emption prevailing in the village of 
Amwa Singh, the plaintiff has any right at all to pre-empt the 
property in suit. 

* First Appeal No. 275 of 1914, from-a decree of "Muhammad Husam, 
Subordinate Judge of Ghazipur, dated the 24th of June, 1 914. 

(1) (1895) I. L. R., 17 All., 447. (4) (1905) 2 A. L. J 145. 

(2) (1898) I. Ii. R., 20 All., 419. (5) (1913) 19 Indian Cases, 119. 

{8) W eekly Notes, 1902, p. 68. (6) (1908) I. L. R., SO All., 329, 
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The custom on the point of pre-emption was not stated in the 
plaint. The plaintiff in paragraph 1 thereof alleged'that he and 
the defendants second party were co-sharers in the village, that a 
custom, prevailed in the village, that the vendees were strangers 
and that as against them the plaintiff had a right of pre-emption 
under the wajib-ul-arz, 

, The plea taken before us by the vendees is that in the circum- 
stances of this village the plaintiff is not a co-sharer with the 
vendors and is not entitled under the custom to pre-empt. 
Admittedly in the village of Arnwa Singh, there is only ono 
rixteen anna mahal in which the plaintiff has no share what- 
soever. The vendors are the owners of the whole mahal and have 
by their sale-deed transferred to the vendees the ivhole of it. 
In short the vendors had no co-sharer with them, a fact of very 
great importance as we shall shortly show. 

There is, however, in the village a certain area of land which 
up to 1840 was held by the predecessors in title of the plaintiff, 
free of revenue. 

In 1840, or shortly before, Government resumed the muafi or 
revenue free grant, assessed it to revenue, and the holder thereof 
paid that revenue and still pays it direct to Government, 

This area measures 59 bighas 11 bis was 9 dhurs, ’and its 
revenue is Rs. 87-2 -f- 0-14-0 cesses. 

The area of the 16 anna mahal is 842 bighas, 10 bis was and 
one dhur and its total revenue Its. 613-9-9. Tho plaintiff is a 
Goshain. The vendors who owned the 16 anna mahal are mallahs 
by caste. The village is in the Ghazipur district where the 
permanent settlement is in force. It is an admitted fact that the 
-plaintiff has no share in tho lands which constitutes the 16 anna 
mahal nor does he enjoy any part of the income derived therefrom. 
In the same way the vendors had no right, title or interest in the 
land of the resumed rtxuaji. 

Primd facie, therefore, the plaintiff was not a 'sharer, much 
less a co-sharer with the vendors in anything ; but on his behalf 
it is urged thit he and the vendors were all jointly liable for the 
revenue of the whole village (io., both the mahal and the resumed 
muafi) and that he is in this way a co-sharer in the village and' 
therefore under the custom entitled to pre-empt, It is therefore 
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necessary to examine the history of the village and also the 
evidence put forward to prove the custom. The village is 
situated in the Glmzipur district and is permanently settled. A 
reference to the wajib-ul-arz of 1840 will show (in the preamble) 
that the revenue of the mahal was permanently fixed at Es. 630-2-9 
in tho year 1197 Fasli (1789-1790 A.D.) 

That same preamble and clause 7 show that Khandaigir, the 
plaintiffs’ predecessor in title, had, until 1840 A.D.., held a certain 
aiea, icvcnuo ficc, but that it had just before 1840 been resumed 
by Government and a revenue of Es. 88 fixed upon it, (the correct 
figures as per Khewat are Es. 87-2 plus 14 annas for road cess). 
Tho same document shows that in 1840 certain lands within the 
mahal were held as jagirs by certain persons, and the Khewat of 
1290 Fasli (18S2-18§3}, shows that an additional sum of Es. 13 had 
been added to the revenuo of tho mahal in respect to those jagir3 
so that, the revenuo of the mahal in 1882-1883 was recorded as 
Rs. G30-9-9 plus Rs. 13 for the jag'r. Total Rs. G43-9-9. 

It will also be seen that in 1882-1883 a separate khewat called 
a supplementary khewat was drawn up for the resumed Milakland, 
i.e., the resumed muafi. 

Furthermore, in 1248 Fasli (1841) a separate (vide 9 A) patti- 
dari statement (or khewat) was drawn up for this land showing 
Kandhaigir as the lambardar thereof and the Government demands 
as Rs. 88 (Revenue Rs. 21-3-plus road cess Es. 6-14-0.) 

In 1840 also, the owners of the 1 6 anna mahal were not of the 
same caste as the owner of the resumed muafi. It is thus clear 
that wkon the permanent settlement was made, there was one 
mahal assessed to revenue and a certain area outside that mahal 
not assessed to revenue, though liable to assessment. 

The mahal and this area are owned by separate bodies of per- 
sons. There was but one engagement for the payment of revenue 
and that by the owners of the mahal only. In the year 1840 there 
was no new settlement. It could only have been a revision of. 
records as the settlement was permanent. 

But a wajib-ul-arz was drawn up. The preamble begins " we 
(here follow the names of the co-sharers) zamindars and share- 
holders of mauza A mwa Singh do declare as follows. It will ^ be 
noted that this list of share-holders does not include u Kandhaigir 
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the owner of the resumed muaji. He is not to he confounded 
with Kandhaiya Rai. The declarants then state that the jama of 
this mahal was permanently fixed at Rs. 630-9-9 in the settlement 
of 1197 Fasli and the jamna of the land of Kandhaigir has " now ” 
been fixed as Rs. 88 and that they voluntarily execute the wajib- 
u -arz agreement and that they will be bound by the conditions 
entered therein. 

In clause 1 they say “ We pay the Government revenue and 
are in .possession.” 

In clause 7 they stated : — “ Kandhaigir has muad land which 
has been resumed and has recently been settled at a jama of Rs. 88. 
We shall take that jama also and shall pay it along with our 
jama" 

. In clause 10, they say : — “Should- any of us wish to transfer 
his share in whole or in part by sale or mortgage, he should inform 
his co-sharers of the village and sell the share to them for a price. 
If they refuse to take it or pay the proper price he is at liberty to 
make a sale or mortgage to any person he likes. Should he trans- 
fer his share to a stranger without informing the co-sharers of the 
village the sale shall not be held to be valid.’ ’ 

In paragraph 11 they say:— “We shall always remain in 
po session according to the details of shares given at the foot.” 

In paragraph 1 2 they say , in respect of the appointment of a 
new lambardar : — “ Another person shall be appointed as lambardar 
according to the opinion of the majority of us." 

In paragraph 13 they say : — “ We make collections from every 
tenantiin respect of our respective shares according to the patwari’s 
rent roll.” - 

After paragraph 16 follow the “ details of the shares” 
mentioned in para. 11. These details include only the shares 
which go to make up the 16 anna mahal and do not include the 
muafi land of Kandhaigir. 

The wajib-ul-arz is signed by or on behalf of the co-sharer^ of 
the mahal and not by Kandhaigir. Clause 10 is the clause 
which sets out the custom of pre-emption and it distinctly con- 
fines the custom to the co-parcenary body of the 16 anna mahal 
and does not extend it so as to include the owner of the resumed 
muad, ; _ 
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Xu will also be .seen ubat Kandhaigir had a separate Ehewat or 
patiidari statement allotted to him at this revision of records, 
which he alone signed, vide Exhibit N at page 9 of the appel- 
lant s oook. It -is c.ear that his liability for the revenue of his 
land was entirely separate uuder agreement with Government 
made some 51 years after the agreement of the permanent 
settlement. All that the co-sharers of the 16 anna mahal 
agreed with Government^ to do in respect thereto was to collect 
it from him and pay it into the treasury “ along with our 
jama.” 

A mahal means one of four things as laid down in- the defini- 
tion in section 4, clause (4), 'of the Land Revenue Act. We need 
not consider sub-clauses (b),(c) andfdjas we are not now concern- 
ed with them in this case. Sub-clause [a) gives the general defini- 
tion and we see that a mahal means any local area held under a 
separate engagement for the payment of land revenue provided 
that (1) if such area consists.of a single village, or portion of a 
village a separate record of rights has been framed for such 
village or portion.. In the ease now before us the village consist- 
ed of one mahal plus a bit of resumed mua.fi land held under 
a ‘separate agreement for the payment of its revenue. The 
mahal had a separate record of rights and the co-sharers did 
not take upon themselves any lesponsibility for the -revenue 
of the resumed muafi. They agreed to collect it on behalf of 
Government and to pay it into the treasury when they paid 
their own. Section 141 of the Revenue Act says In the 
case of every mahal the revenue assessed thereon shall be the 
first charge on the entire initial and on the rents, profits or 
produce thereof; and section 142 says All the proprietors of a 
mahal are jointly and severally responsible to Government for 
the revenue for the time being assessed thereon. ” 

It is therefore clear that in this village of Amwa Singh, the 
co-sharers of the 16 anna mahal (and that mahal itself) were • 
responsible for the revenue assessed thereon and -were in no way 
responsible for the revenue of the resumed muafi , in which they 
had no right, title or interest, which was held by Kandhaigir 
under a separate engagement and which was not. liable in an y 
way for the revenue of the 1G anna mahal. 
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It is of no avail to say that the resumed mwxfi did not consti- 
tute li mahal in itself. We are not so sure that it, did not do so, 
but even if if-did not, that fait did not render the 1 6 anna moral 
and its priprietora responsible for its revenue. There are many 
such plots in these provinces. Such was the state of affairs at the 
time when this w/uoc/i was resumed by Government. 

We nest come to the wajib-ul-arz drawn up at the next revision 
of records in 1290 F (1882-1883 A.D.) 

The first thing to be noticed is that by that time both the 16 
anna malial and the resumed ■nmafi had changed hands. 

' The rais who held the former had been replaced by two 


Mallahs, Baijnath, son of Katwaru, and Mabadeo, son of Backchu 
Lai, both of Ghazipur town. They each owned a half of the mahal 
(vide Khewat at page 1 1 of the appellant’s booh). Tho revenue 
of the mahal was Rs. 643-9-3 being the original sum of Rs. 630-9-9 
plus Rs. 13, assessed on the old jigir lands of the mahal. 

The resumed mua/i had gone to one Alam, a Bank! by sect and 
a Musalman. Moreover be had mortgaged it to other Mailmans 
who were in actual possession. Strangers bad thus come in and 
replaced the old owners. We see that at the present moment the 
resumed mua ft has gone back to a Goshain, the plaintiff, and the 
Mallahs have now sold their 1 6 anna mahal to some Mahajans, the 
present appellants. 

At this revision of records two separate khewnts were drawn 
up, (I) one which is headed the khewat of rnauzx Arawa Singh for 
1290 F. (vide IIA) and which relates only to the 16 anna mahal, 
and (2) one which is headed “ Supplement to the khewat in respect 
- J °° khe resumed milak lands in mauza Amwa Singh.” The former 
as signed by Baijnath, one of the two co-sharers, and there is 
appended to it a note, signed 'by the Deputy Collector and other 
o.ticials which ran as follows : — :! Baijnath zamindar verified 
. this khewaij to day for himself -and for the other co-sharcrs as 
mukhtar.” 


The latter (supplementary khewat) was not signed, but bears a 
note. signed by the Deputy Collector:-" To-day Bahullah having 
appeared as a Mukhtar on behalf of Alam, holder of the resumed 
land and of Abdus Samad, admitted this khewat to be correct.” 
There were no fresh engagements taken for the payment of the 


JOIG 


ah ' two 
j>.-s.w 

Jaoau It CO 

On*. 


266 


l 


THE INDIAN DAW EEPOBTS, [VOL, IXXVlri, 


1916 


Maitadeo 

Prabad 

v. 

Jagar Deo 
Gib. 



revenue j the permanent settlement prevented that ; but a new 
wajib-ul-arz was drawn up. It was divided into chapters. 

Chapter I, is headed « Customs of the mahal and the nature 
of .the property.” 

Paragraph 1 sets forth that the village is in the form of 
zamindari tenure and all the proprietors are in proprietary 
possession and occupation' of their respective shares. This 
clearly did not relate to the resumed muafi, which did.not con- 
stitute a share and moreover was in the occupation and possession 
of a mortgagee. 

Paragraph 2 runs thus — “ The I ambardar deposits the Govern-*' 
ment dues (jama) the Government Treasury from the income of 
the mahal in the following instalments ; and the jama of the 
resumed muafi land is deposited by the muafidar himself, who 
obtains the revenue receipt in the name of the lambardar, inasmuch 
as the lambardar is under all circumstances liable for. payment of - 
the jama and is held liable in case the revenue falls iubo arrears.” 
It will be noticed that the jama of the mahal is to be paid out of 
the income of the mahal and that it is clearly distinguished 
-'from the jama of the resumed muafi, which has to be paid 
by the muafidar himself, though he takes a receipt, in the 
name of the lambardar. It will be remembered that in the 
former wajib ul-arz the zamindars co sharers agreed, with 
Government to recover the revenue of the resumed muafi from 
the holder thereof and to pay it into the treasury with their 
own revenue. The only change introduced, iu this year was 
that in future the muafidar was to pay his own revenue direct 
to Government. 

Chapter II is headed — “ The rights of the co-sharers inter se 
based on custom or agreement.” 

An examination of the whole of this chap 1 er will show that its 
contents relate in toto to the rights of the owners of the 16 anna 
mahal and in no way refer to the rights of either inferior proprie- 
tors or the owner of the resumed muafi. For these latter persons, 
a separate chapter No. 3 was reserved headed “ Rights of persons 
in possession ” i.e., EvJculc-i-Kcibizan. The reason of this 
separation is obvious when w e examine section 62 of the Act XIX 
of 1873, the -Revenue Act which was then in foi'ce in these 
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provinces. It directed the Settlement Officer to frame for each 
mahal a record containing a list of — 

(a) All the co-sharers. 

(b) All other persons occupying any portion of the land therein 

or who are in possession of any heritable and transfer- 
able interest in such land or receiving rent in respect 
thereof. 

(c) The nature and extent of the interest ffield therein by each 

of such co-shafrers and other persons. 

(d) All persons holding land free of rent or revenue free. 

It will he noticed that the body of co-sharers is a distinct and 
separate body from that of those persons who hold land revenue 
free, etc. TIig latter are not co-sbarers in the mahal. 

Throughout chapter Il it is stated that the proprietors of the 
mahal are joint in food and that their income is jointly enjoyed by 
them (vide paragraphs 1 and 7). The owners of the 16 anna 
mahal were Hindus and joint. • The owner of the resumed muafi 
was a Musalman and therefore clearly does not come within the 
term proprietor used in this chapter. 

In paragraph 2 it is stated that the post of lambardar if it falls 
vacant is filled by a nominee of the sharers of the mahal. In 
paragraph 11 it is stated that -muafi grants are made and 
resumed "by the proprietors of the mahal, and then in paragraph 
13 it is laid down as follows : — (< The custom as to the right of 
pre-emption is this : — When a co-sharer wants to transfer his 
property he at first transfers it to his near relation and afterwards 
to his distant relatives from among the co-sharers of the village. 
If these persons refuse to take it, then other sharers in the village 
who are nob relatives are entitled to take the property.” The 
custom sets forth a right of the co-sharers inter se, as the 
heading of the chapter shows and it does not state it as a right 
also of the owner of the muafi. His rights are stated in Chapter 
III, paragraph 2. Chapter IV relating to the rights of tenants 
concludes the wajib-ul-arz, 

To sum up briefly, the custom according to the eDtry in both 
wajib*ul-arzes was clearly a custom existing among the co-sharers 
in the 16 anna mahal, with which the owner of the resumed muafi 
hadno concern.. In the document of 1840 the custom was clearly ' 
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tims stated, the resumed jima/i-holder not even dictating or si™, 
ing tho document. 

In. that of 1882, his signature appeal's but his rights -are 
separately treated from those of the owners of the 16 anna mahal 
and not in the chapter in which the custom of pre-emption is men 
tioned. A 


In both these years there wa3 a separate khewat for each of 
these two sets of proprietors. The 16 anna mahal was hold under 
one engagement for the payment of revenue made at the time' of 
the permanent settlement. 

Tile rosumed muafi was held under an entirely -separate 
engag- ment made at the time of resumption in 1340 or shortly 
before. It is therefore dear tiiat the owners of the mahal and the 
mahal itself with its rents, profits and produce are in no way 
responsible to Government under sections Ml and 142 of the 
Revenue Act (III of 1901), for the revenue of the resumed muafi, 
even though the lamhardar of the mahal may have agreed with 
Government in 1840, to collect tho revenue of tho latter from' the 
owm.r thereof and piy it into the treasury with his own. That 
agreement came to an end in 1882, when in was agreed that the 
resumed muafi holder was to pay it himself direct to' Govern- 


ment. 

There is therefore no right common to the owners of the mahal 
and the resumed muafi. The owners of the one have no right 
or interest in the other or its rents, profits or produce, nor do they 
share iu the responsibility for the revenue of the other. They are 
not co-shuuers in auy souse of the word. The object of the custom 
of pre-emption in village has frequently been stated to be the. 
prevention of the entry into the co-pareenary body of an outsider. 
If we leave out of consideration some rare and unusual customs 
(which at times give the right to certain persons,, by reason of 
blood relationship or otherwise, who have no share), it is clear 
that be who seeks to prevent this must himself be a member or that 
eo-pa rccnavy body. J n this class of cases this Court has repeatedly 
laid emphasis on the necessity for the pve-emptor proving that 
he is a co-sharer, in either the profits or the liability for revenue, 
With the vendor, vide Dcilganjan Singh v. Kalita Singh (1) 

■ - (1) (1899) L fc. B.; 23 AIM. '- 
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and Ganga Singh v.’ Ghedi Lai (1), in the latter of which the 

former is quoted, discussed and approved. 

Xu the present case the plaintiff pre-emptor is clearly not a 
co-sharer with the vendors at all there being no right or liability 
common to both. 

The position of the owner of a resumed muafi in regard to 
pre-emption has frequently been the subject of decision in this 
Court and those decisions have been practically uniform. In 
Kdllian Mai v. Madan Mohan (2), it was held that the owner of 
a resumed muafi was not a co-sharer in the village within the 
meaning ofthe wajib-ui-arz. This was quoted and followed with 
approval in Narain Das v. Bam Saran Das (.3). The same 
view was-taken in Raghunath Prasad v. Kanhaya Lai (4) and 
Ahmad Ali v. Najamumnissa (5), and in Baltu Lai v. " Bhola 
Nath (6). 

On behalf of the respondent our attention has been called to 
four reported decisions reported in 8 A. "W. N., 182 ^1888) 
I. L. R., 7 All., . 626, X. L. R., 12 All, 426 and I. L. R., 30 All., 


1916 


• Mahadeo 
Pbasad 
u. 

Jagar Deo 
Gir. 


I 


329. 


In the first three of these cases there was no'question whatever 
of the position of the owne'r of resumed muafi. 

In- the first of these cases the pre-emptor Tara Chand 
was. the owner of certain plots, which were part and •parcel of 
the actual patti, the revenue of which had been reduced because 
these plots had been planted as groyes, but they being part of 
the mahal -were responsible to^Government for the revenue of the 
makal. 

In the second of these cases the plot exchanged was similarly 
an integral part of the mahal. 

In the third the defendant vendee was held to be a co-sharer 
because he was the actual owner of certain plots all duly assessed - 
to revenue and actually part of the mahal for the whole revenue 
of which they stood charged. These cases are therefore not in 
point. In the case reported in 30 All., 329, the, property sold was 
part of a resumed ^ muafi and the plaintiff pre-emptor. was a 

"’(I) (1911) L L. R., 33 AH., 605. (4) Weekly Notes, 1902, p. 68. 

(2) (1895) I. L. R„ 17., All., 447. - (5) (1905) 2 A. L. J„ 145. 

(3) (1898) I. L. R., 20' All,, 4l9.' (G) (1913) 19 Indian Cases, 119. . 
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•9 ‘sqs'bq qpno (T06I) (l) 

qoadsai ux uoxqnoaxe qsnpS'B paqoaqoad ex ^qaedoad aqq qisqq qoajja 
sqq. oq 'mi noxqoas- aapnn nxiqd sx qpnQ jo avbj aqq ‘araiq qisqq 
Sarjnp paaanooo uoiqo'esn'eaq ao'qqap jo Suuanonx ‘qoTuqnoo n qons 
31 ’aonapnaquxasdns qons aepxm sx ,£qaedojd'aqq apqAi ‘/Cjamnn 
9 iui(f jo popiad nxnqxao a Suunp u oqnx paaaqua qouaquoo j£nn ,, 
jo qoadsaa ux epura aaaoap u jo uoxqnoexa aqq jsuibSb ^qaadoad 
qoaq'oad oq queera si $/j noiqoag <t nosaed qons oqm 

paaaqua qouaquoo „ uoxsseadxa juqaaA aqq jo eAxqupxonp puieoq pa 
•xeuuu esuaqd v ‘noxuxdo pdxqspaorj Jtaqq nr ‘sx (( ‘aouapuaquxaadns 
qons aapnn sx jfqaadoad sxq ajupa. „ ‘uoxqoas q^qq m asnaqdaqjj. 

uoxqoas jo uoxsxAoad sseadxa aqq jo qnq ‘aqnquqg aqq jo quids 
oqq jo /£pxo qoxr 'uoxq'epHA jEqoq u aq oq edxqspaorj axaqq oq sraaes 
9 sbo quasaad aqq nx anop oaaq si3q qnqM •paraatgu aq oq eaaAx 
ranqoxp .gxqq jx paqoaqoad aq esnes on nx pjnoAX spa«^ jo qanoQ aqq 
oq qoafqns uosaad v ‘iqjadoid aqq jo noxqoaqoad aqq ifaxaq qoy aqq, 
jo qoafqo aqq ‘qnqq qniqq iaqj; 'Aixq nx uoxqxsodoad pxmosnn uv 
syax xnnqoxp sxqq q«qq noxuxdo jo Xjaisap aan sdiqspaor[ axaqj, 

__ ,/aonapuaquuadns raoaj pasT 3 ajaa 

suaa Aqaadoad aqq aaqju pj'BAV aqq jo Aqaadoad oqq qsnxT?Si 3 aaaoap 
qnqq aqnoaxa pun ‘aouepuaquuedns a&pun egm. Aqaadoad sxq epqAV 
pauM. ii Aq naAxS pnoq v nodn aaaoap v uraqqo pqnoo aoqxpaao n ,, 
— snuaq j-epraxs nx qoy nn ao qoy sxqq oq aaqqxa sx oouaaajaa oqq puix 
— «, 3°V Pl° aqq aapnn ‘qnqq a^ap aqxnb sx. qj „ — : qoajga Snmoqoj 
aqq oq SBAi ranqoxp q'eqj, ’aaaoap uxieqaeo n jo noxqonaqsnoo aqq 
nodn Ajaaara ‘qx papioap oqAi qjnoo aqq paMaxA snAi qx sg ‘pa - 
-pnadap qoxqiA ‘es'eo oqq jo noisroap aqq joj aipq .sdrqspaorf axaqq 
qnqq a\.oxa ^oqq nx ‘ifj-essaoannn aqxnb sbav qj '(l) svq induvifti 
•a 'ilGwig iisipi’DQ jmi[SdW'D}i jo as^o aqq nx pourcquoo sx ximqoxp 
aqjQ ‘qaap sxqq jo qaadsai nx ^qiedoad aqq qsnxnSG norqnoaxa 
oqq oq qoajje oaxS oq raaqq Snxnx'Biqsnco nx ^a®pnp panada] aqq jo 
spnxra aqq pajnj aA^q oq sraaas qoxqAV Avojaq qxnoQ aqq iCq nodn 
papnnoj sx qoxqAi raxiqoxp ano sx a.xaqq qng; "['saddn aqq qxoddns 
oq jCpnj jieaddn qoxqAi ‘pnqnqGqqy nx ^jqisqon ‘xixpuj nx sqjnc-Q 
aqq nx snoxsxoap snounA naaq aA^q aaaqjj ‘Ain| nx pnnos sx noxs_ 
-xoap qnqq .xaqqaqAv sx noxqsanb aqjj -aSiqaqnq aapnn nosaad n ifq 
paaanoux qqap n — qqap sxxqq jo qoadsai nx paqu^aS aq oq Xqaadoad 
aqq qsnx'BS'B xioxqnoaxa paqqxraaed aA^q Aiopq sqanoo aqjp 
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•glgt ‘aeqopoo jo rjqg oqp pepsp ‘nnstcm^; 30 oSpnf suoisseg 
‘W 3 ! 31 ^ 'Cl '£ ‘M J° 30 P 20 uv inai J ‘ST6I J° 6S6 ‘ON noisiAog ptnrawo 3 

•pasHooB aqq aqnoasojd oq paqsm eq qnqq ‘noTq'eninrBxa-ssoio ut 
pav jorqo ui norq'euiarexa aqq ui qqoq ‘stniaq oiqnqdcaa qsoia at 
pres aq put; 'ninjj tqqi3p[ euo iq unq no pastqoBjd noiqdaoap oq anp 
svM- .xaqq'Boi stqq ui uoiqa.B siq q^qq pauinjdxa aq ijnp jo qq9 aqq 
no panturaxa naqM. qnq 'paddoxp aq ppioqs 999 noiqoas japan sStn 
-paaooad aqq qnqq paqsn pnq aq iqquaj'Bdd'B m juff?ui aqq up '9T6T 
‘A\n £ jo qq9 aqq no aonaptAa'siq aA v 8 aq ‘apoQ pmaj nuipu]; aqq 
jo 999 noiqoas Japan Snipaaooid sbal asno aqq apq^ ‘ssanqiAi n sn 
pamaddn pneqsnq aqq qnq ‘asno aqq dn qooq aoqod aqq /{qtiaj'Bdd'e 
f qmmpqduioa -c. qon sm pnnqsnq aqjQ ’apoQ |nne <j u-eipnj aqq jo 
998 noiqoas japnn aonajjo ue qqut paSjnqo sbav qn(j innAVBqg; anQ 

sAiopoj sb ajaAi. asBo siqq jo sqonj shjq 

•03 poajejoi (s) vjffuv^p *A ss9.idwg-imv£> pa's (p) vcnog; vynff/} 
fo JOtfvtu oifi wj 'I'eSai s vm. 'pufBpdTOOO b sb pneqsnq oqp Aq epBm puoniopepB oqp 
SaipBopp trorgoos aepan ttorgorAtioo u eioiQJteqp pnB empeooJj pamiirriQ 
jo opoQ oqp jo (7/) esnBjo ‘f eroigoes tn pongep sb qtn-rjdtnoo jo noigragop oqp 
Tnqqito goj 'ssouqiAX b sb ‘pneqsnq oqp Aq opera: quomopeps oqp geqq ppq sum, 
pi ‘opo£> pies oqp 30 g6^ 'noiqoos agpnn posnoo® eqp ggnoesoid op popuegm eq 
sb ggg noipoes aepnn sSnipeeooad oqp doip op esso eqp SmAjp opBapsiSBj^ eqp 
psqBO pac ssonqm;® sb paiBoddB tiBino.M. eqp jo ptiBqsnq oqp f opoQ jL’aoj nBipnp- 
oqp jo ggg tcoipoos aoputi ooqod eqp Aq popnpxpsm SnTpooooad u ui eaoqAi 
•ss 9U}\ai v so jj?i OQ iiy spvm }U6W9)Vjg — JuividutoQ ~( b)qbZ ‘dal 1 ^ bwoijoos ‘vpOQ 
vxnpfoojg i*>uiitiuo—8& uotpgs '(apoQ'l vuoj; umpuj) 098T /» A r JX '°X PY 
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paAvopn aq ppoqs j'Badd'G stqq qnqq Xqsatnj^ sijj asiApn Xjqumq 
]]tav sdqspaofj Jiaqq pun ‘asno aqq ni aaqqjnj Smqqon siajaqj^ 
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•8ts f *rao a T8 " a 'rj - x ( 906l ) {f) m .. nY g ,. a ^ .j (2 

'ST* "°reQ 65 “a ''I *1 (S06l) (g) ' ‘016 ‘'OI®D 08 “a ,r I *1 (gi 

‘ 86 ^ aoiqoes iapnn aoaaqo uv 04 aouaieqai pBioads 9 Auq qs 
sqovj aqq ‘pm?qsnq eqq Zq qupqdraoo v uaaq siiq aiaqq 9 , 
* 9 P°Q ampaooij I'enirauQ aqq jo 002 noxqoas iapnn n< 
ut queraaqi3qs v ion quinqdraoo n qoa st qt qnq ‘apoQ pea 
‘86^ noxqoas iapnn aouago ire jo uorveiieu aqq aq £era qx 
su queniTqdniOD aqq jo qnatneq'eqs eqq ipieui st queraaqe! 
uo,i9dwgr -a uvsy njLvBuvg; ‘ (-p) 'pBwmpffl dvsj *a 
f (g) MMdutg -A £U»£) UOULdllQ ‘ (g) n^JJ *A mpUJ ^ 
‘qniiqdmoo •e s’e papi-egai aq qouneo saou’eqsumoii: 
noxqxsodep s^pn'eqsnq aqq qisqq paaiSu era sqiriop) qx 
•aqajdxnoo qsootpe si 'apoQ pene«j ueipnp ‘999 uoiqoas 
aqq uoqAi aputn uoxq'eSajpeu'e op vCpIdis qonueo pun s 
£raanni{aid oq soqxqoi noiqxupap sxqp quqq raep 
f / 9 P °0 9 R$ aepnn uoiqou Suppeq siq op aaota b t 
-sixtepj u oq SniqtiAi ut 10 ifjpeio episui uoiq-eSapn 
qt Suipjoq ‘qopijdraoo v st? uoiqisodap s.punqenq ? 
ifySaoiAi ©Anq sqmoo laAVoq aqj, '(q) Muvdwg • a vyv 
T)JbV£ i apoQ ampaooij ]'8utcauQ eqq 30 (•?/) esntqo 
-oas at n9Ai§ uoiqiugap oqq ui se apoQ empaooij 
oqq 30 ggx uoiqoas ni guineara amiss 9qq sisq ti qs 
•aoaa^o qans aqnqtqsnoo qotqAi sqaej jo qnpqdraoo n 
noda naq'sq aq ^}ao nw aonepo u-e 30 gotozioSoo ‘apoQ 
j-cntmiiQ '061 uoiqoas iapun ‘i9Aoaioj\[ -apoQ x«na^[ 1 
noxqoas iepnn qounoo oq ‘apoQ ampaooij pnimpQ 
ggl snoiqoes 30 nos^ai iq ‘noiqoipsTinf on p'eq sqmo: 
qni'Bidraoo qons 30 aonasq-e eqq ui pu^ ‘pn'eqsnq eqq Ac 
jisraioj on neaq s-eq QT9q L p '©poQ n^ipuj ‘5 

iapnn si uoiqoiAnoo eqj^ . -paqoofoi s'bai pedaoip aq 
-paaooid q'eqq pn'aqsnq aqq 30 noiq’soiidd'G aq,p ‘©poQ F 1 
' 99 g uoiqoas iapnn eoipd eqq x{q paqnqiqsux suaa 9s 
— : janoiqiqsd aqq 103 ‘uoaiwvg 'Q E 
•uoisiAai ni qmoQ qSig; aqq oq petqd 
-oiaqjj qyadd'e siq peqaafei aSpnp snoissag euj, • 
nnipni aqq 30 88^ 4 noxqoas iapnn pasnoon aqq paq 
tt qui'eqduioo „ n st? qiaraaqnqs siqq paq'eeiq aqniqsiS 
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'/pif jo u0 e°v & Pl A0 eiqQA^S eq ‘opoQpmQa; umpnj 6qq jo 

ggg uotqoag japnn gmpoaoojd boa*. asuo eqq agq^ -egauqtAV v so pa 
-.isaddo pueqsnq aqq qnq f asoo aqq dn qooq eoijod aqq /^qua-toddo quo 
-mqdinoo u qon stm puoqsnq eq^ ‘epoQ pnaj nuipuj aqq jo 99s 
noiqoag japnn aonago ne qqm paSj'cqo stjax qtqj TnoAmjg qoiqAv ut 
aeoo o soiA gqjnoo eqqajojaq qqSnojqesoo aqq qnqq png j pjooaaaqq 
oq J?atqooj hq" 'panSjc qonscAV qi qnq ‘oa[d jeqqjnj o soay ejaq^ 

’86t uotqooa 

japnn eonajgo no oq aouaj’ajai jtnoads SntAttq qnnqduioo junijoj 
o quasajd oq uoissirao q , ciqitrr aqq aino uotqtBodap siq uoa .ton 
<e P°D F n9 d[ n<B FP n I ‘86^ notqoas japnn aouago no jo qunqdtnoo 
v jo noiqnqrqsnt aqq oq Sniqnnorao su papjoSaj eq qoumto ‘apoQ 
junaj uotpuj ‘999 uoiqoas japnn sSntpaaoojd aqq nr uotqnoas 
-oid aqq joj sssnqiAi v so pojoaddu pnoqsnq aqq qoqq aonuqs 
-mnojio aqq qoqq (g) f /ittiquoo aqq oq ojtsap Btq jo eqids ut panntq 
moo 0J8ai 'aoqod aqq /q paqotqinr sJtfarpaeobjd q.rnoo aqq qoqq SAtoqs 
'/oj\[ qqgx eqq paqttp ‘notqtqad s,pmtqsnq aqq qnqq (g) iapoQ |TJaoj 
uoipnj '86^ norqoas japnn aanogo no jo aommuSoo ®npp?q uiojj 
pajioqap oioay ‘epoQ 'ompaoojj prajtnMQ aqq jo (g) ggg pno 
00X snotqoas jo uosttaj /q 'sqjnon aqq 'qniiqduioo' /nit opum 
jaAan goq pnnqsnq aqq bo 'qoqq (x) 0JO uoistaoj ni sqnd oq spnnoaS 
aqj, 'qancQ stqq oq uoistaoj ni Samoa ojj 'paqoofaj sua\ puoddu 
aqq qnq ‘aouoqnes pno uoiqoiAnoo siq raojj ptaddn no paqaagaad 
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-noop eqg pnn puncaS siqg no e|;qissirapnui sn 
gon pjnoo gi noqg ‘2 1 noxgoes ni og peaaejea 1 
gon sm notgiged eqg jp 'pejaejsnnag ueeq 
gseaegut eqg qnqg eAoad og eonepue ui ejqiss 
1 1 noxgoes ui og peaaejea si sn gnemncop n 1 
eqg ni ganoQ enueAep[ eqg og uoiqxqed et 
gj ,,'peaeqsiSe.i naeq snq qx ssejnn ‘aeAiot 
igaedoad qons Suigoopn uoiqonsunaq inn jo 
eq jjnqs (0) • • • ao 'ineasqg pesiadraoo 

inn goejgn (n) pnqs peaegsiSea eq og n nop 
-noop on gnqg sepiAoad 0 <p noxgoeg 'OAisueqs 
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aiojajaqq W P nB noiqBjapisuoo qqiM. asraiojdnioo gptf V u0( l 
v svtA aaaqq W P nnojS no psssnnsip naeq SBq tnnqo jaH 
's^gsa aqq jo tioissassod joj sans pnB qjnoo oqm ‘qqnap spaqqoni 
j 0 q jaqjB sjBai! naAap einos ‘araoo alou SBq jqtquiBjd aqj, 

•tnaqq 

-no ans oq ano Awe joj afqissodmi qi apBtn pnB spnoq esoqq 
•qo'eq qooq aq Xanotn aqq Suited jo ‘jaAaAioq ‘pBaqsnj Moqsis 
•Bjj'^nroid aqq jo puBqsiiq aqq jo JnoABj ni (sano ©plans) spnoq 
OAvq paqnoaxe ted oq pasiatojd psq eq teuoui aqqjo quanted aqq 
jqiqnpqd aqq oq ajnoas oq TBjnpj •esirnoidnioo q-eqq oq SnipiooOB 
•ap'Btn aq oq sbaj. noiqnqnni qBqq sbav jepio s/pnoQ antfaAaqj aqj, 
•■sqsoa joj ssajd qon pip e.q unBjo jaq dn uaAiS pnq jjiqntBjd aqq 
sb qBqq nqnjj Aq qnamaqBqs b pappB sBm stqq 'Sj, ’fBpiH jo jiioabj 
tn apcarSntaq uoi}Bqnm oq noiqoafqo on pBq aqs ‘aqBqs aqq oquilBp 
jaq dn uaAiS pnq aqs sb qBqq ‘jgiqniBjd aqq jo jjBqaq no jaqqouB 
jfq paMJqjoj sbai uoiqiqad aqq ut qnainaqBqs srqj; ‘srajaq oq euioo 
psq saiqjBd aqq qBqq pa'qnqs sbai qi qoitfAV muoiqiqbd qniof b pap; 
tiaqq OAiq teqj, -•(piqniBjd qnasejd aqq si oqAv) jaqqSnnp aqq oq 
Aauotn jo urns ureq jao b Avd oq pnB saSnSq join aqq jjo ted ‘eqnqsa 
aqq aqnq oq paajSn tunqaj ni nqnpj f raiBp jaq dn ©aiS oq paa.iSn 
jaqqSnBp aqj, vCpujo ‘snijaq oq am bo saiqjBd aqj, ‘oqBJBdas 
qon pun raiq qqm qutol sbav JaqqBj jaq qnqq SniSjn ‘umqBOijddB jaq 
paqsaqnoo ‘sjanoisjaAaj aqq jo tt suo „ ‘nqnjj ouq ’spiooaj annaAa j 
aqq nr eniBn jaq jo tequa joj patjddn pnB aqnqsa aqq oq mnqo pnq 
jaqqSnBp jog *parp aqg *aSBSqjoia tecnqonjjnsn pjxqq b paqBajo 
pnB aunq-ajq jaq joj noissassod pqaq Avopuv aqj^ *jaqq3iiBp 
b pnB AiopiAV. b 3ntAB3[ paip uaqq pnn 'aqnqsa siq jo suorqjod no 
saSBSqjoni ijnnqonjjnsn 0Ai.q paqBajo npnig paqBjndas y — : sAvoqjoj 
■sc paqBqs ifpaijq aq tear pnnoj sb sqonj aqj ^ — '£ ‘TlYtKLQjQ 

'gjapnajd 

jfq pun qjnod aqq jfq qqoq -jo qqSis qsoj jaqqaSoqjB ^jqnanbajj 
Ajoa si ajnpaoojd jo aqnj /fjBqnenia{a siqjQ *epBin naaq snq noiq 
-aofqo aqq qnqq aqon pqnoqs egpnp aqq noiqoafqo aqq SuipuBqsqqm 
-qon paqsB aq oq notqsanb aqq saiojjb jo qnamnoop aqq sqirapB aq ji 
pnn noiqoafqo aqq no ajnj oq a3pnp aqq jo -ifqnp aqq si qi a|qissini 
pent sb oq paqoafqo si 'ssanqjAi. b oq nojqsanb b jo 'aonapiAa sb pa 
. -Jopnaq quanmoop b naq^ qnaddB ni oraiq qsjp aqq joj ‘asuvjaqqo 
jo ^JBqnamnoop f aonapiAa jo ^qijiqissnnpu aqq oq sb suoiqoafqo 

niAxrx ,r io a] ‘siaojaa aivt: Rviam sm ^;p 
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® r f1 3° *I 0T,W 0!l >m« jtyw op o') pttq qt 'pouioonoo qt su xej gy 
*uoi'it«ni!o«l p.)iip!|<jo /fqoaoqq ptw uoj-)tioOaO oqui qt qnd oAttq ppoo 
Tifjti jy quqq qon'i 'oi;tujo.idtno:> v siuiAjxjqmo ooioop on ssed pjnoo qj 
•<i')0.*0i n p.nnlo.T ttt uojrimqoop Xmi tnfura oq ao ‘sotqattd oqq uooAiqoq 
nil pii qti ojqtq jo uoiqnonb oqq oppop oq aoAvod on pttq qj -gpjoD 
-ru onunAO.T oqq m toumu jo oStmqo oqq qqm Aqno pouaoonoosm 
oomqwii quof; 0 .id mjq m pun uotqoipsunt poqopiqsoa £i 9 A jo ono 
Ri q.tno;) ottuoAojx nqj, •X’aofifndmoo oq nointdo ^nx nt pjnoAi. 
job.Toqq uotquaqsiSna 'cqqtq s,piqnin|d oqq qstnEmqxo oq poqnaodo jo 
poq.tod.md qotqAt ouo ojoav qnonmoop stqq jt qtfqq ites oq \\oai qt tjntqq 
j 'su ojojoq ponSatt nooq sttq qt stt ptqs ^niod oqq no nointdo nt? 
ssoadxo oq u mnpip j^iqo ,, £po oq Xttm qt sdttqaod q^noqjj 

■q.raoo eqtq 

•qoddt? .toMO|oqq oq |noddn no qnoAV osvo oqq noqAt vCqtpqtsstfnpn sqt 
oq qqafqo oq oqtq ooq sim qt pan qjos Aav jo notqoofqo qnoqqui qxttoo 
jnr.tq oqq nt oonopuo oqui qo{ sual qt qtjqq oqon jo /CqqaoAA si qj 
•notqn.tqsiSo.T on poatnboa ptm qoy notqn.tqst^oqj oqq jo n notqoos 
Xq poqnjdmoqaoo si su qnotunoop n qons oq oq .rcoddn qon soop qj 

•qnouioo.tStt oqq jo sutaoq oqq qqn 
ntnqnoo noAO qon pip qj *quouiqsmbui]9a jo poop v oq oq qaodand 
qon soop qnonmoop oqj, -oamn s f ttqnjy jo X.tqao oqq oq pooaSn oqs 
oqtiqso oqq oq tump aoq dn noAtS pttq oqs so qttqq poqnqs ^paota oqg 
, c Moqqoj jfai jo oqnqso oqq nt OAttq Xttrn j so qso.toqnt pun ojqtq 
‘qqStaqons pit qsmbntjoi jfqoaoq j, , Avs jpiqnnqd oqq pip qnonmoop 
stqq nt oaoqAuqq; uootjjo otiuoaoj oqq oaojoq notqtqod ounts STqq opj 
o? pttq oAttq ppoAS. Xoqq noqq uoao ‘OAttq qq®nn oqs sv qqSu qons 
pn dn oa-cS jCqoioqq oqs quqq popaoooa npJoqq pv.q ptqnttt[d oqq 
pmt quomoo-tSc oqq jo snzaoq oqq qq.toj Sntqqos qnonmoop n poaoqstS 
-oj pm; poqnooxo pttq sotqiatd oqq jj 'jgtqntTqd oqq jo qsoaoqm putt 
ojqiq ‘qq°u oqq qsmSntqxo oq poqnaodo ao poqaodjud qoiqAi qnonmoop 
u si saoqstHoj onnoAoa oqq ui popaoooi tt!|njy jo onmn oqq oAnq 
oq ssonSai[[iAi anqt posscudxo sotqand oqq moJoqAi qanoQ onnOAog; 
oqq ni pojq notpqod oqq qnqq ppq oq qptoigip otn oq stnnos qj 

•pnmj on nooq pttq oaoqq pan norqottsmtjq oqq pooqsjopnn 
ifqnj snq oqs oqtmbopnnt iCjoa stta noTqnapptsnoo oqq q°noqq qtiqq ppq 
OAttq sq.tnoo oqq qnq 'pmtJj jo punoaS oqq no oprsc qos jopao norq 
-*nqnm oqq OAttq oq pons qninjd aoq nt oqg ’qanoQ onnoAoqj oqq nt 
ostnxoadraoo oqq aopan poqsmbntpi oqs qotqAv sqq^p .toq qso[ sttq 
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Collector injvhich ifc was. stated on behalf of Musammat J&gratii 
the daughter that she ..withdre w and relinquished her claim to the' 
inheritance in the property of Musammat Anutani, her mother,' 
and that the name of Mulai should be entered in the revenue re- 
cords; and on behalf of'Mulai the statement was that'ias Musam- 
mat Jagranihad relinquished ;her claim he did not press for costs.' 
The Assistant Collector ordered : — “ Let mutation be made accor- 
ding to compromise.” On the 24th of November, 19 11, Musammat 
Jagrani brought the suit out of which the this appeal has arisen 1 - 
for the recovery of possession of the property which had been in' 
the possession of Mulai and after his death, of his sons, the defeh- : 
dants in the present case, by virtue of the compromise of 1901. 
-She challenged the compromise on the ground that she had not 
entered into it knowing its full effect and that a fraud had been 
practised on her and that it was without consideration. She 
further alleged that her father, Chandrika Dube r was separate 
? rom his brothers, one of whom was Mulai’s father. The 
slaim was resisted on various pleas. The validity of the com- 
iromise was set up and it was urged that it was entered into by 
Jusammat Jagrani with full knowledge of its contents and of its 
fleet upon her interests and that it was for consideration. It 
ras further alleged that Chandrika was joint with his brothers- 
nd their sons and that Mulai had paid off mortgages of Chandrika 
nd his widow Musammat Anurani. The court' of first instance 1 
bund that Chandrika was. separate from his brothers and their 
[ns, and that-.the compromise in question was made by Musammat 
p’ani with full knowledge of its' contents and its - effect upon 
interests and that no fraud had been practised on her. The 
|.m was accordingly dismissed. On appeal the decree of the 
court was affirmed. On second appeal a learned Judge" 
his Court remanded the case for trial of certain issues, one of 
^h related. to consideration/ The findings on the remanded issues 
fc . against the plaintiff appellant except on the ^question of 
j 1 deration, - It was found that consideration had passed, but it 
^inadequate. The appeal was accordingly dismissed. On 
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1916 


, Jagiuni 


V; 

BreiiKsnAR;. 

Dube; 


* 


olo THE INDIAN LAW REPORTS, * [VOL. XXXVIlL 

made in favour of Mulai is inadmissible in evidence/ and it does 
not operate as the relinquishment of her right in the property in 
suit, by the plaintiff appellant, because the compromise affected pro- 
perty of the yalue of. more than Rs.. 100 and was not. registered. 
Ror the' respondents , the reply is tow-fold; It is- contended on their 
behalf that jthe. petition presented.to the Revenu'e Court on the 
12th of February, 1901, was not a compromise but merely a report 
or information to the Revenne Court of a compromise that had been 
orally made outside court and that a compromise need not be in 
writing , or registered. If a-compromise has been validy made and 
acted upon it must be given effect to. In support of this con- 
tention reliance is . placed on the following cases — Nur . Ali 
v. Imaman (1), Piare Laly. Kokla Kunwar (2), . Kokla v Piare 
Lai (3). The last two cases areereally one case. The case in 
I.L.R., 35 All., was decided in Letters Patent appeal from the judge- 
ment of a single Judge of this Court between the- same parties. 
The'case of Kolda v. Piare Lal(Z) is distinguishable from the pre- 
sent case.. In -that case the compromise was acted upon and on 
the faith of that compromise third parties had dealt with one of 
the parties to the cpmpromise by purchasing the property from him. 
The rights of third parties^had to be considered. 'The case of , 
Nur Ali v- Imaman (1) is certainly in favour of the respondents. 
But with due deference to the learned Judges who decided that 
case I am unable to agree with them. They say that the compro- 
mise presented to the Revenue Court in that case was not ; in its 
essence “ a compromise by deed but a statement in a petition to 
the revenue officer, informing him of the arrangement the parties 
had agreed upon and praying for mutation of names. And such a 
petition was clearly not such an instrument as is contemplated by 
section, 17. of the Registration Act, but a document informing the 
revenue authority of the fact of such a compromise having' been 
made.” . If the : compromise filed v. before a Revenne Court is 
merely an intimation of the fact of. a compromise already made 
and nothinglmore, then the question of the admissibility^ of - the 
document is' irrelevant.. The document is then to be taken not 
as a compromise. or an agreement between the .parties that has 
(1) Weekly Notes, 1884, p. 40 • ( 2 ) (1913) 11 A.L.J., 167. \ 

■ (3) (1913) I.L.R , 35 All., 502.' - 
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settled their respective rights in the property in dispute and the 
real compromise is that which was made before the presentation of 
the petition to the -Revenue Officer. And if the real compromise was 
something else other than the document presented to the Revenue 
Court, then the compromise, if relating to immovable property of 
the value of more- than Rs. 100 must be registered or it would 
not affect the property. In the present case the property is ad- 
v mittedly worth more than Rs. 100 and if the document of the' 1 2th 
of February, 1901, was not the compromise, but an intimation of 
one that had already been entered into, the latter should have been 
in writing and registered. It is not pretended that any such docu- 
ment was executed Ity Musammat Jagrani and Mulai. I need 
hardly say that a compromise, oral or written, made in a Civil 
suit which is embodied in the decree, stands on a different footing. 
The rights of the parties are determined in that case by the Civil 
Court decree. An order by a Revenue Court in the mutation 
proceedings has no such effect. The jurisdiction of a Revenue, 
Court decides in a mutation case summarily the question as to 
which of the two contending parties should be brought on the 
revenue papers for revenue purposes. The second contention for 
the respondents is that the compromise the mention of which is 
made in the document of the 12th of February, 1901, was a family 
arrangement, and such a document did not require registration, 
for a family arrangement does not necessarily imply alienation 
of property. It simply recognizes the antecedent tible of one or 
of both the patties. 

I would first observe that the plea of family arrangement 
was not taken in the written statement. In the latter it was 
distinctly stated that Musammat Jagrani had relinquished her 
claim to and right in the property in dispute (vide para- 
graph 10 of the written statement). Secondly all the members of 
the family who raised the plea in defence that Chandrika died 
joint with his brothers and t heir issue were not parties to the 
arrangement. • 

Thirdly part of the consideration agreed upon was to be paid 
to Musammat Jagrani which was never paid. Fourthly in the 
present case the arrangement did have the effect of alienation in 
the sense that Musammat; Jagrani relinquished her right to the 

54 
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1916 sons thafc Musammat Jagrani relinquished her right . to th 
property in favour of Mulai. The learned counsel lor the res 
pondents has rolied on the ease of, Khunni Lai v. Govirn 
Krishna, Narain (1) but that case is no authority for the proposi 
tion that a document evidencing family settlement does no 
require registration. *’ 

I am therefore of opinion that, the petition of compromisi 
dated the 12th of February, 1901, is inadmissible in evidence fot 
want of registratton for the purpose of' proving the relinquish 
ment of her right go the property in suit by tbe plaintiff appel 
lant. 

I would allow the appeal subject to the payment of usufruc- 
tuary mortgages of Chandrika and Musammat Anurani which 
have been found to have been paid off by the respondents or theii 
- father. 

By the Court. — The order of the Court is that the plaintifl 
will have a decree for possession conditional upon her paying the 
sum of Rs. 157-5-3, being the amount of the usufructuary mort- 
gages dated the 8th Sawan Sudi, 1309, J si Jeth Sudi, 1303 and 
1U th Asadh Sudi, 1287. The amount must he paid within six 
months from this date. If the- amount is not paid the suit will be 
dismissed with costs in all courts. If the amount is paid within 
the time the plaintiff will have her costs in all courts. 

Appeal decreed . 


APPELLATE CIVIL. 


Before Mr. Justice Tudball and Mr. Justice liggott. 

1916 HARI K.UNWAR {Defendant) v. LA.KHMI RAM JAIN and anotser 

January. 17- • (tui,™.)* 

Civil Procedure Code (19Q8I, section 104(f)— Arbitration— Application to file an 
award made without the intervention of the court— Appeal— Duties of arbi- 
trator. 

Held, that an appeal lies from an order directing the filing of- an award 
in an arbitration made without the intervention of the court. 

Meld, further, that in an arbitration proceeding if the parties come to 
terms on a certain point it does not' absolve the arbitrator from .passing 

• First Appeal No. 137 of 1914 from an order of Bans Gopal, Subordinate 
Judge of Benares, dated the 8th of Apri], 1914, 

(1) (1911) I. L.R., 83 AIL, 856. 
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judgement on that point incorporating the terms of the compromise in the 
award. 


The facts of this case were as follows : — 

The parties were members of a joint Hindu family, the appel- 
lant being a widow of a deceased member of the family. Certain 
disputes having arisen between them, they appointed by a deed 
dated the 11th of October, 1911, three arbitrators (Pandit Ohhannu 
Lai, Pandit Basti Ram Jha and Pandit Lakshmi Kant Pande). 
While the proceedings were pending one of the parties to the refer- 
ence and one of the arbitrators Pandit Chhannu ,Lal died. Con- 
sequently a fresh agreement was executed on the 22nd of Novem- 
ber, 1912, referring the matter to the two surviving arbitrators. 
According to the plaintiffs, one of the two arbitrators, Pandit Basti 
Ram, having refused to act as an arbitrator, the parties exe -.uted 
a third agreement appointing Pandit Lakshmi Kant Pande as the 
sole arbitrator. Tne arbitrator went into the questions in dis- 
pute very minutely and on the 31st of March, 1913, he nude 
what has been called by the prrties a preliminary award in which 
he noted the various claims made before him by the parties and 
after discussing them, he expressed bis opinion as to how the 
property should be divided. This award was registered. Two 
of the defendants having raised certain objections to his conclu- 
sions he gave them a further hearing and on the 2Qth of April, 
1913, he expressed in writing his opinion as regards those objec- 
tions and then proceeded to make the final award which lie deli- 
vered on the 21st of April, 1913, and got it registered. The 
plaintiffs then applied to the court to have the award filed in 
court and to make a decree in terms thereof. Notice having 
been issued two of the defendants, Harakhram Jani and Musam- 
mat Hari Kunwar, raised various objections alleging that the 
arbitrator had not decided some of the points which were referred 
to him and had not divided some property ; had decided certain 
points which were not referred to him and had acted wrongly in 
making three awards ; that, the award was indefinite and incapable 
of execution and that the plaintiffs^ were guilty of fraudulently 
concealing the account-books. Musammat Hari Kunwar further 
alleged that she never executed the third agreement appointing 
Pandit Lakshmi Kant Pande the sole arbitrator. 
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The learned Subordinrte Judge having gone into the evidence 
produced by the parties came to the conclusion — 

(1) that the Musammat executed the third agreement and 
appointed Pandit Lakhshmi Kant as sole arbitrator ; 

(2) that the award was not indefinite and incapable of execu- 
tion ; 

(3) that the award was not illegal and that the decision of the 
21st of April, 1913, was the final award ; 

(4) that the arbitrator did not decide any point not referred 
to him ; 

(5) that the plaintiff neither misled nor decieved the arbitra- 
tor ; 

(6) that the arbitrator left no point undetermined inasmuch as — 

(a) the parties had stated that they did not want to bid for 

Jaipur property and had dedicated it’, so it was not 
necessary for the arbitrator to divide it, 

( b ) the parties similarly stated that they would arrange for 

Gaya Sradh and Brahman Bhojan according to 
their means and so the arbitrator was right in not 
deciding this point and 

(c) that Musammat Hari Kunwar had clearly stated that 

she wished to live with Rabiram Jani and so it was 

/** 

- - not necessary for the arbitrator to make a separate 

provision for her residence. 

From this order two of the defendants, Harakhram Jani and 
Musammat Hari Kunwar, filed two separate appeals. This was . 
an appeal by Musammat Hari Kunwar. 

The Hon’ble Dr. Tej Bahadur Sapru ( with him Pandit Rama 
Kant Malaviya), raised a preliminary objection to the hearing 
of the appeal on the ground that no appeal lay from the order 
complained of. It was a decree passed according to section 21 
(1) of the second schedule to the Civil Procedure Code and accord- 
ing to sub-clause {2) no appeal lies from such decree, except in 
so far as the decree is in excess of, or not in accordance with, the 
award. There being no such allegation here no appeal lies. 
An appeal, no doubt, lies under section 104 (f) from an order fil- 
ing or refusing to file an award, but once a decree has been passed 
in accordance with the judgement, no appeal lies; 
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arbitrator decided certain points which wore not referred to him. 
In the first place he has made certain provisions for the marriage 
expenses of Data Ram Jaui and this was nowhere referred in the 
agreement. Secondly he has decided the question of inheritance 
of the Musammat’s slridhan which was not. referred to him for 
decision. 

. Lastly the award was bad because the arbitrator has not de- 
cided some of the important points which were expressly referred 
to him viz. : — 

i. The arbitrator has not dhided the Jaipur property which 
was expressly included in the agreement and should have been 
divided. 

ii. He has made no provision for Gaya Sradh and Brahman 
Bhojan expressl}* mentioned in the agreement, and 

iii. He has not decided the question of Mnsammat’s residence, 
one of the main questions raised by the Musammat in the agree- 
ment. 

Tho award being thus indefinite, incapable of execution, 
illegal and bad in law no decree should have been passed in 
accordance therewith, and tho decree that lias been passed is liable 
to be set aside. 

The Hon’ble Dr. Tcj Bahadur Sapru (with him Pandit Bnmn 
Kant Malviya ) for the respondent : — 

The evidence of the arbitrator, against whose honesty nothing 
has been alleged, much less proved, and tint of one of the respon- 
dents S dig Run road with the evidence of tho Musammat herself, 
makes it clear that the Mus unmat did execute the last agreement. 
As regards the award itself, it was perfectly valid and has 
boon rig.it! v merged into a decree of the e >urt. Whit Ins been 
called the preliminary award is a nrro decision of the arbitrator 
of certain principles on which the property was to be: divided and 
the second was merclv a d-» :i>ion of certain objection'! rawed by 
some of the parties. The real and the only award was the on-' 
which Ins been called the final award. Morevi r, After the 
decision, the. parties th ii 

they had n > more objections to urge and that i-- nee. tin pr 
with the final division of 
the other .-id*? was equal It 
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question at issue between the parties and need not have been 
decided. It was no doubt mentioned in the agreement, but by not 
raising it before the arbitrator, it must be taken to have been 
waived. Any how this alone was not a sufficient ground for 
setting aside the award which had been accepted by the whole 
family excepting these two. 

Munshi ffavibans Sahai, replied. 

Tudball .and Piggott, JJ. : — These two appeals arise out of 
an application under paragraph 20 of the second schedule 
to the Code of Civil Procedure. They are heard together 
and this judgement will cover both appeals. The parties to 
this proceeding are a son of Gulab Bam Jani, eight grandsons _ 
of the same and the widow of a deceased son, Santokh.Ram 
Jani. Disputes arose in the family and the members agreed 
to partition the property by means of arbitration. At the 
time of the first submission to arbitration in October, 1911, 
Adit Ram Jani, one of the sons of Gulab Bam Jani, was 

alive. An agreement was drawn up on the 11th of October, 

1911, and signed by all. It set forth what the parties desired 
the arbitrators to do and the powers given. Three persons 
were appointed. 

Before the latter were able to do anything, Adit Ram 
Jani and one of the arbitrators died. Therefore a fresh agree- 
ment was executed submitting the matter to the decision 

of the two remaining arbitrators. Then one of these refused 

to act and so a third agreement was drawn - up on the 
25th of September, 1912, and signed by all, submitting the 
matters to the decision of the third remaining arbitrator, 
Pandit Lakshmi Kant. This agreement contained a reference 
to the first agreement of October, 1911, and set forth that the 
arbitrator was to act under the conditions set forth in the 

r 

latter. 

An award was made on the 21st of April, 1913. The 
respondents, Lakhmi Ram Jani and his son Ganesh Bam 
Jani, then filed an application under paragraph 20 of the 
second schedule to the Code of Civil Procedure, that the award 
be filed and that a judgement . and decree be passed in terms 
thereof, 

f. , ' . 
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Notice was issued to all the parties. Objections wore filed by 
the appellants now before us. They were heard and decided, 
being disallowed, and the award was ordered to be filed.' The 
court in the course of the same order passed judgement on the 8th 
of April, ,1914, in accordance with the award and a deereo followed 
in due course on the 28th of May, 1914. The present appeals are 
directed against the order of the court below that the award be 
filed. 

A preliminary objection is taken that the appeal is incompe- 
tent in that a decree had been passed and there was no plea that 
it was in excess of, or not in accordance with, the award and 
therefore under paragraph 21, clause 2, no appeal can lie on any 
other ground. 

In our opinion there is no force in this objection. The appell- 
ants are the 2nd audoth parties to the submission to arbitration. 
The appeals, in both substance and form, are appeals against the 
order directing the award to be filed. Section 1 04{/) of the Code, 
in plain and clear terms, grants a right of appeal against an order 
filing an award in an arbitration without the intervention of the 
court. These appeals have been filed within the period allowed 
by law, and it is manifest that the bare fact that the court 
below has passed a judgement and a decree upon the award cannot 
take away the right of appeal from the order which the law 
'allows. 

The point is covered by the decision in Khettra Nath ' Gango- 
padhyay v. TJ&habala Basi (1). It is obvious that if the order of 
the court below filing the award be set aside, the judgement and 
decree based thereon must also fall to the ground ; just as a final 
decree in a suit based on a preliminary decree falls, if on appeal 
the preliminary decree be set aside and the suit dismissed, vide 
Kaiihaya Lai v. Tirbeni Sahai (2). We therefore disallow the 
preliminary objection. 

Coming to the grounds of appeal, we note that they are the 
same in both appeals except that Musammat Hari Kim war takes 
the additional plea that it is not proved that she executed the 
agreement dated' the 12th of December, 1912, appointing Pandit 
Lakshmi.Kant Pande sole arbitrator. 

(1) (1914) 18 O.W.N , 881, (2) (1914) 12 A.L,J„ 87$, 
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On this point the court below has held against her and wo 
fully agree with that decision. 

The two first agreements were drawn up in English and the 
third in Urdu. Admittedly, it bears the lady’s signature, which 
followed the signatures of all the other parties to "the submission. 
The lady swears that r she had [never agreed that Lakshmi Kant 
Pande alone should act as arbitrator and that .the document was 
blank when she signed it, except for the signatures ; that she was 
told it was to bear a'document on it which would merely expedite 
the decision of the dispute, and she signed because the others had 
already signed. 

Her allegation is disproved by the evidence of Pandit Lakshmi 
Kant and of the witness Salig Rani. The latter is direct evidence 
• of the execution by her, and the former, shows that the arbitra- 
tor, when he examined her, and recorded her statement, was careful' 
enough to ask her before hand if she had agreed to his acting as 
sole arbitrator. It is true that he made no record of her reply, 
but the witness is a man of good education and good position in 
life against whose honesty and honour nob a word is said. He 
is a member of the bar in good practice at Benares, aud we agree 
with the court below that his word is to he trusted. It is urged 
that he wrote a letter to the second arbitrator on the 26 th of De- 
cember, 1912, asking him to come and join iu the arbitration and 
that the court below wrongly refused to allow the appellant to 
prove this. This letter was put forward at a late stage of the pro- 
ceeding in the court below and moreover was not put to the wit- 
ness in cross-examination to enable him to admit and explain it 
or to deny it. 

We hold that Musammat Hari Kunwar did execute the sub- 
mission of the 25th of December, 1912, and that she willingly and 
knowingly did so. 

The other grounds of appeal are — 

(1) That the arbitrator made three separate awards and 
had no jurisdiction to do so, (2) that the award is so indefinite 
as to be incapable of execution, (3) that- the award is bad 
in that the arbitrator has decided points not referred to 
him, and (4) that lie has omitted to decide all the points referred 
to him. 
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These are common to both appeals. It will be noticed that 
they raise points of the nature of grounds mentioned or referred 
to in paragraphs 14 and 15 of the second Schedule to^ the Code 
of Civil Procedure, 

Paragraph 21 of that Schedule lays down that if any such 
grounds are not proved the court shall order the award to be filed; 
It is obvious that if any such ground is proved the court cannot 
order the filing of the award but must leave the parties to their 
remedy by a regular suit. 

The power of the court to pass such an order is strictly limited 
by the terms of paragraph 21 of the Schedule. 

We take the points seriatim. 

(1) Iti regard to the so-called three awards we agree with the 
court below that there was only one award, viz. that of the 21st 
of April, 1918. 

The arbitrator seems to have taken very great care and to 
have expended a great deal of trouble and time. 

On the 31st of March, 1913, he drew up a long proceeding 
setting forth the priciples on which he intended to base his award 
and partition the property and his reasons therefor. This he 
showed to the parties whereupon some of them filed objections. 
On the 20th of April, 191?, he drew up another long proceeding 
dealing with and disallowing these objections. 

He then, on tho 21st of April, 1913, drew up his award which 
is the award in the case. The other two documents are not awards 
in the true sense of the word and there is no force in this point. 
We reject it. 

(2) The next is the plea of indehniteucss. This is based on a 
small clerical error apparent on the face of the award, but which 
does not in our opinion make the latter either indefinite or incap- 
able of execution. 

In dividing the family property the arbitrator allotted a cer- 
tain house to the second party to the submission to arbitration. 
This was in the possession of the first party at the time. The 
arbitrator further ordered the second party to pay a certain sum 
of money to the first party within a fixed period. 

He then laid down a further condition that possession of the 
house in question was not to be taken by the second party unless 
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and until the latter had paid the said sum of money to the first 
party. In writing down these conditions in his award he made a 
slip and wrote “ unless the ‘ third ’ party pays this sum to the 
first party they will not be entitled to talce posession of the house." 
This Avas clearly only a slip, but the meaning of the Avord is clear. 
The house Avas allotted to the second party and the sum of money 
Avas ordered to he paid by that; party to the first party Avho Avas. 
in possession Of the house. 

There is no force in the appellant’s contention. 

(3) The next plea is that the award is bad in that the arbi-’ 
trator decided jioints not referred to him. 

This plea relates to tAvo matters entered in the award. , 

The first is as follows : — Musammat Hari Kumvar is the Avidow 
of one of the deceased sons of Gulab Ram Jani, and as a Hindu 
AvidoAv in a joint family is entitled to rights of maintenance and 
residence in the family house. There Avas also a dispute as to her 
stridhan. In the agreement to submit to arbitration it was set 
forth that she Avas entitled to stridhan, maintenance and right of 
residence, and the arbitrator Avas authorized to decide as to^ all 
these as he pleased. 

The arbitrator aAvarded to the lady a lump sum to cover her ' 
stridhan and Jier maintenance, giving to her full poAver to deal 
Avith it as she pleased during her life-time or by Avill.. In other 
Avords he made her absolute owner thereof. 

.Heathen added that if she died intestate, leaving any. portion 
of the sum, that balance Avould go to her husband’s heirs in. equal 
shares. 

It is urged that he had no poAver to decide this question as to 
the inheritance of Avhat she might thus leave on her dying intes- 
tate, as it Avas not a question in dispute. 

In the first place Avhat he has thus stated is apparently merely 
Avhat the Hindu law lays doAvn to be the law in case of this class 
of stridhan ; and in the next place it is a matter Avhich can be 
entirely separated Avithout affecting the determination of any of 
the matters referred. 

It AA’as/hoAvever, ire consider, merely an expression of the arbi- 
trator’s opinion as to the law Avhich Avould govern the inheritance 
to the property if she Arerc to die intestate. 
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We do not tlaiuk that there is any force in this contention. 
iThe second point relates to that part of the award where the arbi- 
trator makes provision for the'marriage expenses of Data Ram, 

• one of the parties to the'submission. It is urged that there was 
no reference on this point and there ought to have been no deci- 
sion. With this we cannot agree. The arbitrator 'was given 
power to ascertain what was the divisible property of the family^ 
and to divide it up, as he thought best, among the members of the 
'family. He saw that the marriage expenses of the other 
members of the family had been met, as is usual, out of the family 
income. Ha saw that Data Ram had not been married. He 
therefore thought it just when dividing the property to allot 
to Data Ram an extra sum to enable him to meet his marriage ex- 
penses. If he had given no reason for thus awarding this sum 
of money to Data Ram, his award could not have been touched. 
The bare fact that he gave his reason does not vitiate it, and he 
cannot be said to have decided a point not referrel to him. We 
reject this plea also. 

The fourth and last objection is that the arbitrator has failed 
to decide all the points referred. This plea is based on . three 
points; (1) that he has failed to partition certain property at 
Jaipur, (2) that he has passed no award as to the expenses of the 
' Gaya Sradh and Brahman Bhojan, and (3) that he has failed 
to decide as to the widow’s (Musammat Hari Kunwar’s) right of 
residence. 

As to the first, the arbitrator’s evidence shows that when in the 
course of his inquiry he came to the Jaipur property, the parties 
all informed him that it no longer belonged to them, as they had 
created a uuaqf, dedicating this property to a certain God. He 
therefore did not partition that which was not divisible. In the 
agreement the parties gave him power to ascertain the divisible 
property and to divide it. They clearly all stated that this 
was not divisible having been dedicated. His evidence is clear' 
on the point and can be trusted. He therefore has not failed to 
do- his duty in respect to this property. 

(2) In regard to the expenses of the Gaya Sradh and Brail* 

' man Bhojan , these are expenses which had been met in the past 
out of the monies in the family chest. The arbitrator has testified 
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(aad we believe him as the court below did) that the parties told . 
him that he need pass no orders in respect to- these as they would 
each separately spend what they could afford from time to time 
.under these heads. Such expenditure^ is not fixed' in amount. 
What a man spends under thesedteads depends on the length of 
his purse and his temperament. The parties having deliberately 
withdrawn the point cannot be now heard to say that there has 
been no decision thereon. 

(3) Lastly, we come to the question as to the widow’s right 
of residence. Here unfortunately we come to what we are forced 
to hold is a flaw in the award. 

We have noted above that in the agreement executed by the 
parties it was distinctly laid down that the arbitrator was to de- 
cide as he pleased in regard to the widow’s stridhan, maintenance • 
and right of residence. The- arbitrator’s evidence shows that in 
the course of his inquiry he questioned Musammat Hari Kunwar. ’ 
He asked her what she wished to be arranged for her benefit. She 
made many demands and in the course of her statement she said 
that she had always lived in the house, or that portion of the 
■ house, occupied by Rabi Ram Jani, the father of the appellant 
Harakh Ram Jani, that she wished to live in that house-hold and 
would not live anywhere else. Rabi Ram Jani was questioned 
as to her demands. He did not agree to at least one of them, but 
in regard to her wish to live with him he expressed a full con- 
sent. None of the other parties expressed any objection. Ad- 
mittedly the award is silent on the point and does not give the 
widow a right of residence in any part of the family house, nor 
allot to her any sum as compensation in lieu thereof. 

It is urged that the parties having come to an agreement* on 
the point it was not necessary for the arbitrator to pass judgement 
on it and that there was a practical withdrawal of the point by the 
parties from his jurisdiction. With this it is impossable to agree. 
The fact that she asked for something and that Rabi Ram 
acquiesced in her demand and no one else objected made the arbi- 
trator’s task simple ; but it did not absolve him from passing 
judgement. When parties to a suit compromise, either the suit is 
withdrawn or a decree passsed in. terms of the compromise. There 
was no withdrawal in the present case, but at the utmost a 
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statement, by the parties giving the terms of a compromise. "Where 
there is no specific withdrawal of (he suit, (lie court must pass a 
decree in accordance with the compromise effected between the 
parties. 

In our opinion the arbitrator ought in his award to have de- 
cided the question of the widow’s right of residence and the man- 
ner in which it was to be satisfied. 

As he has not done so, one of the matters referred lias been 
left undetermined by the award and this being so, that court, in 
view of the language of paragraph 21 of the second schedule, 
ought to have rejectel tin- application made under paragraph 
20 . ' 

We therefore allow the appeal and sot aside the lower court’s 
order and reject the application. The appellant will have her 
costs in both courts. , 

% Appeal allowed. 


RE VISIONAL ^CRIMINAL. 


Before Mr. Justice Pingoti. 

EMPEROR v. LAL BIHARI* 

Criminal Procedure Coda, section 110 — Security to be of good [behaviour — Appeal- 

Judgement. 

A court of Criminal Appeal dismissing an appeal summarily *is not bound 
to write a judgement ; but an appeal from an order requiring a person to furnish 
security to be of good behaviour is distinguishable from au appeal against n 
conviction in respect of an offence specifically charged. And in such cases a 
District Magistrate should not dispose of an appeal otherwise than by a judge- 
ment showing on th-e face of it that no has applied his mind to a consideration 
of the evidence on tho record, and of the ploas raised by an appellant, both in 
the court below and in his memorandum of appeal. 

The facts of this case were as follows : — 

An order was passed against Lai Bihari and two others by a 
Magistrate of the first class under section 110 of the Code of 
Criminal Procedure. They appealed against this order to the 
District Magistrate of Basti, who dismissed their appeal by the 
following judgement : — “ I sec no reason for interference. 
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(ancl we believe him as the court below did) that the parties told 
him that he need pass no orders in respect to- these as they would 
each separately spend what they could afford from time to time 
.under these heads. Such expenditure . is not fixed in amount. 
What a man spends under these 'heads depends on the length of 
his purse and his temperament. The parties having deliberately 
withdrawn the point cannot be now heard to say that there has 
been no decision thereon. 

(3) Lastly, we come to the question as to the widow’s right 
of residence. Here unfortunately we come to what wc are forced 
to hold is a flaw in the award. 

We have noted above that in the agreement executed by the 
parties it was distinctly laid down that the arbitrator was to de- 
cide as he pleased in regard to the widow’s stridhan , maintenance 
and right of residence. The- arbitrator’s evidence shows that in 
the course of his inquiry he questioned Musammat Hari Kumvar. 
He asked her wbat she wished to be arranged for her benefit. She 
made many demands and in the course of her statement she said 
that she had always lived in the house, or that portion of the 
-house, occupied by Rabi Ram Jani, the father of the appellant 
Harakh Ram Jani, that she wished to live in that house-hold and 
would not live anywhere else. Rabi Ram Jani was questioned 
as to her demands. He did not agree to at least one of them, but 
in regard to her wish to live with him he expressed a full con- 
sent. Hone of the other parties expressed any objection. Ad- 
mittedly the award is silent on the point and does not give the 
widow aright of residence in any part of the family house, nor 
allot to her any sum as compensation in lieu thereof. 

It is urged that the parties having come to an agreement' on 
the point it was not necessary for the arbitrator to pass judgement 
on it and that there was a practical withdrawal of the point by the 
parties from his jurisdiction. With this it is impossablo to agree. 
The fact that she asked for something and that Rabi Rani 
acquiesced in her demand and no one else objected made the arbi- 
trator’s task simple ; but it did not absolve him from- passing 
judgement. When parties to a suit compromise, either the suit is 
withdrawn or a decree passsed iu terms of the compromise, i here 
was no withdrawal in the present case, but at the utmost a 
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statement by the parties giving the terms of a compromise. . Where 
there is no specific -withdrawal of the suit, the court must pass a 
decree irhaccordanee with the compromise effected between the 
parties. 

In our opinion the arbitrator ought in his award to have de- 
cided the question of the widow’s right of residence and the man- 
ner in which it was to be satisfied. 

As he has not done so, one of the matters referred has been 
left undetermined by the award and this -being so, that court, in 
view of the language of paragraph 21 of tlie second schedule, 
ought to have rejected the application made under paragraph 
20 . 

We therefore allow the appeal and set aside the lower court’s 
order and reject the application. The appellant will have her 
costs in both courts. , 

Appeal allowed. 


REYISIONAR CBIMINAL. 


Before Mr. Justice Piggolt. 

EMPEROR v. LAL BIHARI# 

Criminal Procedure Code, section 110 — Security to be of (jood[behaviour— Appeal- 

Judgement. 

k court oE Criminal Appeal dismissing an appeal summarily 'is not bound 
to mite a judgement ; but an appeal from an order requiring a person to furnish 
security to be of good behaviour is distinguishable from an appeal against a 
conviction in respect of an offence specifically charged. Aud in such cases a 
District Magistrate should not dispose of an appeal otherwise than by a judge- 
ment showing on the face of it that he has applied his mind to a consideration 
of the evidence on the record, and of the pleas raised by an appellant, both in 
the court below and in his memorandum of appeal. 

The facts of this case were as follows : — 

An order was passed against Lai Bihari and two others by a 
Magistrate of the first class under section 110 of the Code of 
Criminal Procedure. They appealed against this order to the 
District Magistrate of Basti, who dismissed their appeal by the 
following judgement : — “ I see no reason for interference. 

* Criminal Revision No. 121 of 191G, from an order of R. H. Williamson, 
District Magistrate of Basti, cfated the 29th of November, 1916, 
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Appeal dismissed . Lai Bihari thereupon filed an application 
in revision to the High Court. 

, Mr. T. N. Ghadha, for the applicants. 

.Cho Assistant Government Advocate (Mr. R, Malcomsoii) for 
the Crown. 

PiGGOTT.J.— A very similar ease to this was recently before 
this Court, vide Sanuan v. Emperor (1). The question of course 
is how far the procedure of a court of Criminal Appeal dismissing 
an appeal summarily can be held to be reasonably applicable to 
appeals under Chapter VIII of the Code of Criminal Procedure. 
T fake it to be settled law that a court of Criminal Appeal dismiss* 
ing an appeal summarily is not bound to write a judgement. This 
Court has, however, always maintained a right to interfere, in 
the exercise of its discretion, whore there was reason to suppose 
that tlie appeal had not received fair and adequate consideration. 
An appeal from an order requiring a person to furnish security 
to be of good behaviour is certainly distinguishable from an 
appeal against a conviction in respect of an offence specifically 
charged, where the only matter for consideration may be the 
credibility or otherwise of certain direct and positives vidence. 

I think that in a case like the present it is not unreasonable for 
this Court to insist that the District Magistrate should not 
dispose of an appeal of this nature otherwise than by a judgement 
showing on the face of it that he has applied his mind to a consi- 
deration of the evidence on. the record, of the pleas raised by the 
appellant, both in the court below and in his memorandum of 
appeal. At any rate 1 am not prepared to dissent from the view 
taken by a learned Judge of this Court in the case already refer- 
red to. I set aside the order of the District Magistrate dismissing 
the appeal' of Lai Bihari in this case, and I direct that the said 
appeal be re-heard and tried according to law. I further transfer- 
the hearing of this appeal from the court of the District Magis- 
trate of Basti to that of the District. Magistrate of Gorakhpur. 

Re-hearing ordered , 


(1) (191(3 1 14 A.L.J •, 279. 
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Bef ore Mr. Justice Piggott. - 
^EMPEROR v. LAL SINGH * 

Criminal Procedure Code, seoiiona 408 and 413— One of several co-accused 
in trie same trial sentenced to one [month’ s imprisonment, others to a longer period 
— Appeal. 

Held that the right ol appeal exercisable by a person who has received an 
appealable sentence carries with it a right of appeal also by any other person 
oonvicted at the same trial, even though that particular person may have 
reoeivod a sentence which, if it stood alone, would not have -been appealable. 

The facts of this case were as follows : — 

" - On the 16fch of November, 1915, a Magistrate of the first class 
convicted four persons on a charge framed under section 379 of 
the Indian Penal Code. Three of these accused he sentenced to 
undergo rigorous imprisonment for a period of three months each; 
but on one person, named Lai Singh, he passed a sentence of one 
month’s rigorous imprisonment only. The three convicts who 
had received the louger sentence, a sentence in itself on the face 
of it appealable, exercised their right of appeal to the Sessions 
Judge. On the 3rd of December, 1915, the Sessions Judge quash- 
ed the- convictions on the merits and ordered the release of the 

It 

three convict appellants. 

• ~ On the 13th of December, 1915, Lai Singh filed in the court of 
the Sessions Judge an application for revision against his convic- 
tion and sentence. This application was rejected, and he there- 
upon preferred the present application for revision to the High 
Court. 

,Babu Satya Chandra, MvJcerji, for the applicant. 

The Assistant Government Advocate (Mr. R. Malcomson), for 
the Crown. 

PlGGOTT, J.— The -following are the essential facts out of 
which this application arises. On the 16th of November, 1915, 
a Magistrate of the first class convicted four persons on a charge 
framed under section 379 of the Indian Penal Code. Three of 
these accused he sentenced to undergo rigorous • imprisonment for 
a period of three months each ; but on one person, named Lai 
Singh, he passed a sentence of one month’s rigorous imprisonment 
only. The three convicts who had received the longer sentence, 
a sentence in itself on the face of it appealable, exercised their 

* Criminal Revision No. 133 of 1916, from an order of Banke Behari'Lal, 
Additional Sessions Judge of Meerut, dated the 14tb of January, 1916, . 
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right of appeal to the Sessions Judge. On the 3rd of December, 
1.915, the Sessions Judge quashed the convictions on the merits 
and ordered the release of the three convict appellants. Presum- 
ably information of the success of this appeal reached the convict 
Lai Singh and stirred him up to make an effort on his own behalf. 
It was not, however, till the 33th of December, 1915, that he 


managed to file in the court of the Sessions Judge a petition 
which on the face of it purports to be a petition of revision against 
his conviction and sentence. The Sessions Judge on the 14th of 
January, 1916, dismissed this application, giving as his reasons 
for doing so that it had been filed only three days. before the 
expiry of the sentence passed upon Lai Singh and that the latter 
must be taken to have acquiesced in the sentence. He noted on 
the petition also that.- the sentence having now been fully served, 
it did not appear that any adequate purpose would be served by 
invoking the interference of this court in the exercise of its revi- 
sional jurisdiction. Lai Singh now applies in revision to this 
Court against the order of the.Sessions Judge. It seems clear from 
an inspection of the record that, if the Sessions Judge was right 
in acquitting the three co-accused, then Lai Singh was also entitled- 
- to an acquittal on the merits. Taking a broad view of the case, 

• I might be content to dispose of it by saying that the applicant 
appears to be entitled in justice to an order of acquittal, and the 
fact of his having served his sentence does not necessarily in a 
case like the present make the interference of this Court futile. 
In view of the provisions of section 75 of the Indian Penal Code,, 
to say nothing of other provisions of the law, it is a serious 
matter for an innocent man to have a conviction under section 
379 of the Indian Penal Code, recorded against him and standing 
unreversed. I'have really said enough to dispose of this applica- 
tion; but incidentally a . question of considerable importance has 
been discussed in respect to which I think it worth while to 
record my opinion. The question is whether Lai Singh had or 
had not a right of appeal to the Sessions Judge against his con- 
viction and sentence. I am of opinion that he had such a right 
of appeal. He certainly had unless the right confeired by 
section 408, Criminal Procedure Code, is taken away in respect of 
thii accused by the subsequent section 413. That section is 
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intended to restrict the right of appeal by the exclusion of petty 
cases. Toe important words are those which provide that “ there 
shall be no app.al by a convicted person in cases in which a court 
of Session or the District Magistrate or other Magistrate of the 
first class passes a sentence of imprisonment not exceeding one 
month only, or of fine not exceeding fifty rupees only, or of 
whipping only.’' It would have been easy for the Legislature to 
say that no appeal shall lie by a convicted person “ upon whom 
or in whose ease ” such minor sentence has been (passed. The 
wording of the section is certainly open to the interpretation 
that the Legislature intended that the right of appeal exercisable 
by a person who has. received an appealable sentence should carry 
with it a right of appeal also by any other person convicted at 
the same trial, even though that particular person may have 
received a sentence which, if it stood alone, would not have 
been appealable. This view has been taken by the Judicial Com- 
missioner’s Court in Oudh, though there seems to be some 
authority to the contrary in the Bombay High Court. The ques- 
tion is clearly connected with one which has been raised as to the 
operation of proviso (b) to section 408, Criminal Procedure Code. 
I believe it now to be settled law in this Court that if an Assis- 
tant Sessions Judge trying two or more .persons jointly, passes in 
respect of one of those pjrsons a sentence of imprisonment for a 
term exce ding four years, the appeal of all the persons. convicted 
at the same trial will lie to the High Court, even though the sent- . 
ence passed upon some of these persons is far below the limit 
laid down by the proviso. It is worth s while to point out that a 
different interpretation of section 413, Criminal Procedure Code, 
would involve a certain anomaly which may best be illustrated 
by the facts of the present case. If the section in question were 
so interpreted as to deny to Lai Singh a right of appeal to the 
Sessions Judge, I think it wou.d certainly have been the duty of 
the Sessions Judge, when he accepted the appeals of the three men 
convicted at the same trial, to have referred the case of Lai Singh 
at once to this Court in order that this Court might do justice 
in the exercise of its revisional jurisdiction. The interpretation 
which I would put upon section 413, Criminal Procedure Code, : 
has therefore this advantage that' it renders unnecessary the 

c 


1916 


Emperob 

v. 

Lal Sjmih;. 



398 


THE INDIAN -LAW REPORTS, ' [VOL. XXXVIII, 


.1910 


EmpV.rou 

V 

JjKTj SlNGTt. 


interference of' this Court; in eases like the present,. 1 think there- 
fore: that Lai Singh had a right of appeal to the court of Session 
against his conviction and sentence in the present case. From 
one point of view it is a circumstance against the^admission of the 
present application, that the applicant had a remedy by way of 
appeal. On the other hand, there is this consideration in the 
applicant’s favour, that he did present his petition to the Sessions 
Judge before his sentence had expired and within the period of 
limitation prescribed for the presentation of a criminal appeal. 
The Sessions Judge might therefore have dealt with that petition 
as' an appeal and exercised his powers so as to give prompt relief. 

For the reasons stated I am disposed to accept this application 
and I do so accordingly. I set aside the conviction and sentence 
in this case and record an order acquitting Lai Singh of the 
offence charged. As the sentence has been served there is no 
necessity to pass any further order. 

’ Application allowed: 
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Before Mr. JutliceTPiggott and Mr. Justice Walsh. 

UDHISHTER SINGH^and another (Degree-holders) v.KAOSILLAand others , 

(Judgment-debtors).* 

Civil Procedure Code (1908), order XXXIV, rules 4 and 5 — Mortgage— Prelimi- 
' nary decree in favour of puisne mortgagee allowing redemption of prior 

• mortgage — Bight of puisne mortgagee on redemption to a decree absolute for 

• salo of tho property comprised in both mortgages. 

Jn a suit for sale by puisne mortgagees tlio preliminary deoroe gavo tile 
plaintiffs a right to redeem a prior mortgage covering other property as well 
as that included in the mortgage in suit. The preliminary deoreo did hot, 
however, specify this property as property which the mortgagees plaintiffs 
were ontitled, in tho event of non-payment, to bring to salary 

Held, that the plaintiffs mortgagees, having paid the amount due on the 
prior mortgage, were entitled, notwithstanding this omission, to a final decreo 
for sale of the pvoporty comprised in both mortgages. . 

This was a suit brought by the appellant for sale on a mortgage 
in bis favour against the mortgagor as well as' against a person- 
named Tika Ram who held a prior mortgage over the properties 

* Second Appeal No. 1844 of 1914, from a deoree of H : E. Holmes, District 
Jud'gil'of Aligarh, dated the 28'th of May, 1914, confirming a deoroe' of Abdhl 
Hasan/ Assistant Judge of Aligarh, dated. the 22nd of February, 1918. 
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mortgaged to the appellant and also over certain other properties. 
On the same day this Tika Ram also brought a suit against the 
appellant and the mortgagor. Both the suits were tried together 
and preliminary decrees were passed on the 30bh of November, 
1910.- In the appellants’ suit the preliminary decree provided 
that in the event of the mortgagor not paying unto the appellant 
the amount-found due on the mortgage in favour of the appellant, 
the appellant would be entitled to pay off the amount found 
due on the mortgage in favour of Tika Ram and thereupon he 
would be entitled to bring to sale the mortgaged property or a 
sufficient part thereof for the realization of the consolidated 
amount which should so become due to him. It appears that 
prior to the institution of the above mentioned suits Tika Ram 
had purchased the equity of redemption in all the mortgaged 
properties. Early in 1912, the appellant paid to Tika Ram 
whatever was found due on his mortgage.- On the- 17th of May 
1912, he applied for a decree absolute under order XXXIV, rule 5, 
of the Code of Civil Procedure (1908), and prayed that the sale 
of not only the properties mortgaged to him but also* of the 
additional properties mortgaged to Tika Ram be ordered. Tika 
Ram objected and thereupon the Subordinate Judge framed a 
decree absolute for the sale of only the properties mortgaged 
to the appellant. 

On appeal the order and decree , of the court of first instance 
were confirmed by the District Judge. The plaintiffs thereupon 
appealed to the High Court. 

Munshi Benode-Behari, for the appellant : — 

Having paid off Tika Ram’s mortgage the appellants have 
got the same rights as Tika Ram had over the properties 
mortgaged to him,' or in other words they have been subrogated 
to the rights of Tika Ram. The mortgagor ‘will not be in the 
least affected if the appellants be allowed £o put to sale the 
additional properties mortgaged to Tika Ram. He had to pay. 
off Tika Ram’s dues' and in default thereof all the properties 
mortgaged to Tika Ram would have been put to* sale. - As regards 
Tika' Ram, he has got no equity in his favour, as he has got 
whatever was due to him and should nob retain his hold ,upon the 
properties in question. The terms of the preliminary decree of 
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the 30th ,o£ November, 1910, do not stand in our way. Our right 
to sell these additional properties did not arise from that decree 
but from the subsequent fact of our having paid off Tika Ram’s 
mortgage. I rely upon an unreported judgement of Griffin and 
Chamier, JJ., in the case of.iVawa b Singh v. Tara Singh (1). It 
is true that iu that case there, was this difference that, the; mort- 
gagee had secured an amendment of the preliminary decree, but I . 
submit that that does not make any difference; the principle 
adopted in that case would apply whether there was any amend- 
ment or not. I also rely upon Gopi Mamin Khanna v. BansL 
dhar (2). Moreover, section 74, of the Transfer of Property Act 
-is also in my favour ; and the cases Gufdeo Singh v.Ghandrika 
Singh and Ghandrika Singh v. Bash Behari Singh (3), Bisseshar ^ 
Parshad v. Lala Sarnam Singh (4) /also support my contention. 

In the last mentioned case the principle of subrogation was 
fully discussed. Injustice and equity I am entitled to have a 
decree for the sale also of the. additional properties mortgaged 
to Tika Ram as I had to pay off Tika Rain’s mortgage under the 
decree. \ 

Babu Piare Lai Banerji, for the respondent 
I, do not contest the broader ground of subrogation. The 
true question is that, admitting that in equity the appellant 
would be entitled to have a right; to bring to sale these additional 
properties, when should that right be claimed ? He did not 
claim this relief in his plaint. Iu its decree the court has 
rightly or wrongly provided only for the sale of the properties 
mortgaged to the appellant for the consolidated amount and that 
decree still stands ; as long as this preliminary decree stands it 
has to be made absolute as it is. Order XXXIV, rule 5, of the 
Code of Civil Procedure (1908), refers to rule 4 and that again 
refers back to rule 2. and from this rule we get what was meant 
by the expression "-mortgaged property.” A court making a 
decree absolute has got very limited powers. None of the cases 
cited on the other side bears on this point, excepting the unre- 
ported case, in which, however, . an amendment had to be sought 
for;. Such an amendment cannot be made at the present stage. 

(1) S. A. No 450 of 1911, dated tlie (3) (1907) 5 0. L. 611, 631 
16th of December, 1912. 

(1906) 3 A. L. J.. 836, 341. (4) (1907) 6 O. L. J., 184,’ 18T. 
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rely upon the unreported judgement of BaneRJI, J., in Babu 
fcishen Lai v. Kishen Lai (1). The error in the decree of 
ae 30tli of November, 1910, cannot be rectified at this stage, 
'he other side will have to apply 'for a review. In his plaint 
ie appellant prayed for a relief that he might be allowed to 
scover both the amounts, but did not pray that the consolidated 
mount should be made recoverable from the additional propor- 
ies. 

Under order XXXIV, rule 5 (2) of the Code of Civil Proce- 
ure, no option is left to the court but to pass a decree for the 
lie of the mortgaged property. Now where is the court to 
)ok.to for a specification of the mortgaged property otherwise 
ian to the preliminary decree ? The court cannot go behind the 
reliminary decree. The court can amend its mistake in a 
roper proceeding in a proper way, that is to say. if so asked for. 
loreover, it is not the case of the other side that the exercise of 
he powers of the court under sections 151 and 153 of the Code 
f Civil Procedure, are called; for. They say that the preliminary 
ecree was all right. At this stage they are asking the court to 
!o something whioh the court cannot do. If they claim some- 
hing other than what the preliminary decree had given them 
hen they can bring a separate suit. It is not a case of an 
ccidental error, but there is a clear and definite direction given 
n the decree. The appellant had to pay off Tika Ram according 
o the specific directions given in the decree and but for those 
Irections he would have to bring a separate suit for the enforce- 
aent of his rights consequent upon that payment. The decree 
nticipated the consequences of that payment and provided for 
b and we cannot go beyond that. The appellant in the present 
>roceedings wants the court to give effect to his compliance with 
he directions given in' the decree and cannot seek a modification 
f the consequences of his compliance with those directions as the 
ame had . been anticipated beforehand and provided . for in the 
lecree. 

PlGGOTT, J. — In the litigation out of which this second appeal 
•rises there were three parties. The appellants now .before 
his Court were subsequent mortgagees. There were certain 
(1) Oivil Revision No. 134 of 1912. 
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defendants who were the original mortgagors, and there was one 
Tika Earn who ’ held mortgages prior., in date to those of the 
present appellants- There"' were separate suits instituted by 
Tika Ram and the present, appellants, but we are concerned at 
present only with the suit in which these appellants were the 
plaintiffs. It was a contested matter between them and Tika 
Ram as to whether the mortgages in favour of the latter had 
or had not priority, but this point was decided in favour of Tika 
Ram. A preliminary decree was then drawn up under order 
XXXIV, rule 4, of the Code of Civil Procedure. The facts of the 
case were somewhat complicated, more particularly by . the 
circumstance that the mortgages in favour of Tika Earn covered 
certain other property over and above that which was involved 
both in Tika Ram’s mortgages and in the mortgages in' favour 
of the appellants. The preliminary decree drawn up by the 
court of first instance was clumsily drafted. In substance, 
however, it contained the provisions prescribed by the Statute; 
the mortgagors were given an opportunity to pay off the plain- 
tiffs, failing this the plaintiffs were given an opportunity of 
paying off Tika Earn, and in the event of plaintiffs doing so, they 
were to be allowed to bring the mortgaged property to sale. 
There was appended to Ihe decree a specification of the property 
in suit, and of course the property involved in that particular 
suit was that covered by the mortgage in favour of the plaintiffs 
only, and did not include the additional property mortgaged to 
Tika Ram. In the result the mortgagors failed to redeem and 
the plaintiffs did pay off Tika Ram. They then came into Court 
asking for a final decree under the provisions of order XXXIV, 
rule 5, of the Code of .Civil . Procedure, and they naturally 
claimed that this final decree should be so drafted as to .entitle 
them to bring to sale, not only the property originally covered 
by their mortgage, but the additional property included in the 
mortgages in favour of Tika Ram to whose rights they had been 
subrogated in consequence of the payment made by them subse- 
quently to the passing of the preliminary decree. That this was 
a proper and valid claim has been practically conceded in argu- 
ment before us, and is beyond question. Nor has it been questioned 
in the order passed by either of the courts below. The attitude 
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taken up by the learned Subordinate Judge, who tried the suit 
in the first instance, and by the learned District- Judge in appeal, 
is that the plaintiffs are asking the court to draw up a final 
decree for sale in terms inconsistent with the terms of the 
preliminary decree, and that this cannot be done. In fact a sort 
of res judicata is being set up against the present appellants. 
The contention is that they ought to have obtained in the preli- 
minary decree itself a clear and specific statement that, in the 
event of their paying off Tika Ram, they would be entitled to 
bring to sale, not only the property covered bj^ their mortgage, 
but the additional property already referred to. It is contended 
that they not only failed to do this, but they acquiesced in a 
decree which contained a specification of the mortgaged property, 
that this specification was limited in the manner already stated 
and that it cannot be added to or modified in any way in the 
decree absolute. Although these contentions have found favour 
in both the courts below, it seems to me that they have no real 
force. So far as the terms of order XXXIV, rule 5, are concerned 
these merely lay down that in a certain event the court shall 
pass a decree that “ the mortgaged property or a sufficient part 
thereof ” be sold. The meaning clearly is that the mortgaged 
property which the plaintiffa are under the particular. circums- 
tances of the case entitled to bring to sale shall be ordered to 
be sold. Neither rule 4 nor rule 5 of Order XXXIV says 
anything about the specification of the mortgaged property. It 
is no doubt right and proper that the mortgage decree should 
contain such specification, but the question before us now is 
whether the court was debarred from making the correct speci- 
fication iu its final decree under order XXXEV, rule 5, by reason 
of anything it had done in the decree which it passed under 
order XXXIV, rule 4. The court which deals with an applica- 
tion for a final decree is still the same court of original 
jurisdiction to which the plaint in the suit was presented, and it 
is still seized of the entire suit. It is its duty to frame a proper 
final decree, determining correctly once and for all the re-pec dve 
rights and liabilities of the parties. No doubt it would be a 
questionable exercise of discretion for a court to pace a final 
decree in terms clearly inconsistent with those of the preliminary 
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decree - j bub so long as a court; is seized of the entire case it 
seems to me that it is entitled to clear up any ambiguity existing 
in the preliminary decree, and I would go further and say that 
it is entitled to frame its final decree so as to put right any 
patent error or omission which may be . discoverable in the 
preliminary decree. In the present case the preliminary decree 
simply directed that on a certain event “ the mortgaged property ” 
should be sold. The - specification appended to the decree was 
simply that of the property mortgaged in the particular mort- 
gage-deed on the basis of which the suit then before the court 
was brought. The question whether in the event of the then 
plaintiff’s paying off Tika Ram, they would or would not become 
entitled to du something which they had no right to do under 
their own mortgage, namely, to sell the additional property 
mortgaged in favour of Tika Ram alone, had not been litigated 
-before the court and I do not think it can fairly be said that it 
was determined by the form of the preliminary decree. I am of 
opinion, that the court of first instance in the present case had 
jurisdiction, on the application made to it by the present appel- 
lants, to pass a final decree for sale in the terms desired by the 
'"appellants, and I -am further of opinion that it ought to have 
done so. I would therefore allow this appeal with costs in all 
three courts, and direct that a decree for sale be drawn up in the , 
terms desired by the plaintiffs authorizing them to bring to sale, 
not only the property originally mortgaged to them as specified in 
the preliminary decree, but also the additional property covered 
by the mortgage or mortgages in favour of -Tika Ram alone, the 
• specification of which can readily be ascertained from the papers 
on the record. 

WALSH, J.— I entirely agree in the result and with the reasons 
■ given by my learned brother. Mr. Bctn&rji on behalf of the res- 
pondents has argued this case with considerable skill, and the 
candour which might be expected from him. It is only because 
he has been able to present such formidable arguments, and 
because two courts have deliberately decided in favoui of the 
view for which he has contended, . that I think it desiiable to say 
something in addition to my brother Piggoti s reason for 
allowing this appeal, upon some boarder, and more important 
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considerations which to my mind are raised. I think it is high 
time that the attention of the lower courts was again drawn to 
the powers conferred on them by sections 151, 152 and 153 of the 
Code of Civil Procedure. Those sections are just as applicable 
to courts of first instance as to courts exercising appellate juris- 
diction. Without enlarging upon their scope, it is sufficient to 
say that the powers conferred upon all courts exercising juris- 
diction under the Code by those sections are wide, salutary and 
intended to enable the court, by curing breaches of technical 
rules, to give effect to the real rights of the parties and to 
prevent multiplicity of suits. I quite agree with what Mr. 
Banerji has said, that a mere attempt by a court to do what it is 
pleased to think “justice between man and man ” without regard 
to form at all, is just as likely to produce a miscarriage of justice 
as a slavish adherence to rules of procedure, and it is obviously 
difficult to define by a general proposition the dividing line between 
form and substance. But in this particular case there is no 
difficulty. It was admitted by Mr. Banerji that by law the 
appellants in this case were entitled to be subrogated, in respect 
of this surplus piece of property which is in dispute, to the 
rights of Tika ltam. Not only so, but it was also admitted by 
him with equal candour that unless in some way or other they 
could assert and obtain recognition of those admitted rights in 
the proceeding now before us, they would be confronted, in an 
independent suit brought in order to assert them, by a plea of 
res judicata. In other words, the effect of the order of the court 
below, which we are asked to affirm, was so to hold a party to 
the t'a which he has crossed and the i’s which he has dotted 
as to deprive him of his actual rights admitted by the party 
opposed to him in the suit. It is in such cases that a court is not 
only entitled, but in my judgement, is bound to brush aside a 
mere technicality which stands in the way of justice, and to 
amend such mistakes, slips or omissions as may appear to — «■ 

justice in order to give effect to the real and substant 
of the parties. I will cite in support of the view I ho 
matter what has been laid down and recognized for ye; 
courts in England. The provisions of the English 1 
be found in order XXVIII of the rules of the Suprei 
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itislnnco. On appo;il tho District Judgo ordored ebay of oxoculion. Held that 
the District Judge hud no jurisdiction to stay execution. Under the Indian 
. Companies Act thojoiily court that could stay execution was tho High Cour t. 

Jldd further that section 207 of the Indian Companies Act is no bar by 
itself to tho progress of execution unless and until an order has been obtained 
from n court having jurisdiction undor tho Companies Act, oithor for winding 
up or for stay of proceedings. 

The facts of the case arc as follows :~— 

Ooe Seth Suraj Bhan held a decree against the Boot and 
Lquipmeut Factory Company, Limited, Agra, a company which- 
was started in 1907, with a nominal capital of Rs. 5 lakhs, 
divided into 20,000 shares of Its. 25 each. The registered office 
of the Company was at Agra, but it was transferred to Calcutta 
in 1914. The Company resolved voluntarily to be wound up 
at a special meeting on the" 11th of February, 1914, and at a 
subsequent meeting tho resolution was confirmed. Seth Suraj 
Bhan put his decree into execution and ccrtaiii properties of the 
Company were attached. The Subordinate Judge allowed . 
execution to proceed. The liquidator of the Company appealed 
against that order on tho ground that as the Company had gone 
. into voluntary liquidation, the decree held by Seth Suraj Bhan 
could not he executed by the sale of the attached properties. 
A cross objection had been filed to the effect that the Company 
had not property gone into liquidation and that the liquidator 
had not been duty appointed, and that the Company had no 
power to transfer its registered office from Agra to Calcutta. 
The District Judge of Agra allowed the liquidator’s appeal and 
struck off the execution ease. The decree-holder appealed to 
the High Court. 

Bahu Piari Lai Banerji, for the appellant : — 

The Judge has struck off the execution case on the sole 
ground that the Company has gone into voluntary liquidation. 
The- Judge has held that the property vests in the non- 
official liquidator, hut -there is no statutory provision on the 
point. The Calautta High Court has taken the opposite view 
in the case of Avnrita LalKundu v. Anuku'l Chandra Pas 
(1). ' My contention is that when we have a decree and apply for 
execution it is for the judgement-debtor to show .that . we 
cannot execute it. In a case of this nature, the only court 
(1) (1915) 20 0. W. 385. - . J ' 
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which has jurisdiction to arrest execution is the High Court. 
Moreover, the head office of the Company having been trails-' 
fevred to Calcutta it is the Calcutta High Court that can stay 
execution. 

Babu Preo Nath Banerji (for Babu Lalit Mohan Banerji ) 
for the respondent : — 

I concede that the transfer of the head office to Calcutta, 
is illegal. But that does not make the winding-up resolution 
illegal nor is the appointment of the present liquidator illegal. 

I submit that there is nothing in the law to make a meeting in 
Calcutta, illegal when the head office is at Agra. When it 
is conceded that the appointment of the liquidator is legal, then 
section 207 of the Indian Companies Act applies and the liquida- 
tor has to pay up all the creditors pari passu. If execution is 
allowed to proceed the result would be that this particular 
creditor would get an unfair advantage over the other creditors 
and section 207 will be infructuous. If a creditor is not satisfied 
with what the liquidator is doing he can apply under section 219 
or section 215 of the Indian Companies Act. 

Babu Piari Lai Banerji was not heard in reply. 

Piggott, J. — This is an appeal by the decree-holders in an 
execution case. The judgement-debtor is a company registered 
under the Indian Companies Act (Act VII of 1913). For pur- 
poses of this appeal we liiay take it that this Company has gone 
, into voluntary liquidation. The courb of first instance held that 
this circumstance afforded no reason for staying execution of 
the decree but this decision has been reversed by the 
District Judge on appeal. In the Indian Companies Act (No. 
VII of 1913), there is no statutory provision as to stay of suits 
or other legal proceedings in the case" of a company which 
has gone into voluntary liquidation, corresponding to the 
provisions of section 171 of the Act, with regard to the 
consequences of a winding up order. The learned District 
Judge points out that it would be open to the present decree- 
holders to obtain a winding-up order and assumes that this 
circumstance is in itself' sufficient to deprive them of their 
remedy by way of execution. We have been referred to the 
provisions of seotion 297, clause (1), of the Acb. It is there 
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above considerations seems to be illustrated by the facts 

present case. The debtor company purports tohavegor 

voluntary liquidation, and it has at the same time taken c 

steps, the object of which would se.em to be, to leave it do 

whether the court which would have jurisdiction over the i 

of this particular company under section 3 of Act VII ol 

should be this Court or the Calcutta High Court, In argu 

it was conceded before us that this Court would have jurisdh 

but there has been no formal application to this Court b; 

liquidator or by any other person concerned in the affairs ol 

Company, •which would have the effect of binding such appl 

to an admission that this Court was the proper court ^ to ex( 

jurisdiction. It seems to me therefore under tl.e . circumsti 

that the proper order to pass is one setting aside the order ol 

District Judge and returning the execution case to the con 

first instance, with directions to proceed with the exosv 

unless and until those proceedings are brought to a close i 

winding-up order, or by some order of a competent court 

or tho » 

,, • f There is an express stn} 

.Judge wholly; missed the point. Ihere 


ALLAHABAD SERIES. . 


411 


yol. xxxy.iil] - 


the case of a compulsory winding-up order. That is obviously 
to prevent a conflict between two courts in two distinct proceed- 
ings dealing with the same subject matter. But in spite of the 
stay provided by section 171, leave of the court may still be 
obtained under it on certain terms to continue legal proceedings. 
That shows that whether a proceeding is to be allowed to con- 
tinue or, not is a matter for the consideration of the court 
having jurisdiction over winding-up. If the decision of the learned 
District Judge were to stand, the result would be to give 
to the district court, or the court from which the decree was 
obtained, jurisdiction to determine questions arising in a wind- 
ing-up which the Legislature has entrusted to the court of the 
place where the company has its registered office. To my mind 
in a voluntary winding-up before the company itself can obtain 
a stay it must apply to the court in which the winding-upr would 
take place if it were compulsory. That is obviously the -appro- 
priate court to determine any question between the company 
or its liquidator and any other person. 

Br the Court. — The appeal is allowed, the, decree of the 
lower appellate court is set aside and the execution proceedings 

are remanded to the court of first instance, through the lower 

/ 

appellate court, to be proceeded with subject to the remarks 
contained in the order of the Court. The appellants will get 
their costs in all three courts. 
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KUNWAU BEN and others (Plaintiffs) v. DARBARI LAL and others April, 10. 

(Defendants) 

Mortgage — Mortgagee in possession Eyiiity of redemption— Adverse possession 
while period of redemption is running — Suit to redeem ly a person whose 
name is recorded in revenue papers. 

Held that a person could not acquire a title, by adverse possession, to 
land which was tlie subject of a usufructuary mortgage, and therefore in the 
possession of the mortgagees, merely .because he had managed to get his 
name recorded in the village papers for a series of years in respect of the 

• Second Appeal No. 1885 of 1914, from a decree of G. C. Badhwar, District 
Judge of Mainpuri, dated the loth of August, 1914, confirming a decree of 
Ladli Prasad, Subordinate Judge of Mainpuri, dated the 27th of September, 

1913. ' 
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mortgaged pi'oporiy. Lala Kanhoo Lal v. Musammat Mafiki Bill (l) J not fol- 
lowed. Oasborne v. Scarf e (2), distinguished. 

The facts of this case were as follows ; — 

By a mortgage-deed, dated the 17th of July, 1874, one Dulha 
Rai mortgaged his zamindari property with possession to one 
Girdhari Dal on condition that the mortgagee was to pay the 
Government Revenue, and Rs. 24 to the mortgagor as malikana 
every year, and take the rest of the profits in lieu of interest. 
The mortgagee entered into possession under the mortgage, but 
never paid malikana to the mortgagor or his heirs or any body 
else. The plaintiffs instituted the present suit for redemption 
on the allegation that their ancestor was the real mortgagor 
and Dulha Rai was a mere benaviidar, and that in any case 
they had been in adverse possession of the equity of redemption 
ever since the death of Dulha Rai to the exclusion of the true heirs 
of Dulha Rai, and were entitled to redeem. It was proved that 
on the death of Dulha Rai, the names of the plaintiffs were record^ 
ed in spite of the objections of the real heirs of Dulha Rai, in the 
Revenue papers as mortgagors in 1880, and were so recorded up 
to the date of the institution of the suit. The entry in the khewat 
was also attested by the mortgagee. The plaintiffs also alleged 
that they had been realizing (f sair ” and " sewai ” income and 
Nazrana had also been paid to them. Both the courts below 
held that Dulha Rai was the real mortgagor, and that under the 
circumstances the equity of redemption could not ’ be acquired 
by adverse possession, and dismissed the suit. The plaintiffs 
appealed. 

Babu Preo Nath Banerji (with him Dr. Surendra Nath 
Sen, and Babu Yatish Ohandra), fortbe appellants : — 

An equity of redemption can like Vnny other equitable . 
estate, be extinguished by the operation of the statute of 
limitation, and acquired by a stranger by adverse posses- 
sion. The fact that the mortgage was a usufructuary one 
makes no difference in principle ; Lala Kanhoo Lai v.'Musam- 
mat Manki Bibi, (1) and S. A. No. 362 of 1913, decided 
on the 11th of July, 1914. In the present case the plaintiffs had 
been successfully asserting their title to the equity of redemption, 

. (l) (1901) 6 0. W- N., 601. (2) (1737) 1 Atk.,:603. 
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to the exclusion of the rightful heirs, ever since 1880, and their 
title as mortgagors had been admitted by the defendant mort- 
gagee. The latter should not now be allowed to deny the plain- 
tiffs’ title and right to redeem The plaintiffs had exercised all 
rights of ownership of the equity of redemption which under the 
circumstances were open to them. He referred also to section 
28 of the Limitation Act. 

The Hon’ble Dr. Tej Bahadur Sapru, for the respondent, was 
not called upon to reply. 

Richards, C.J., and Banerji, J. : — This appeal arises out of a 
suit in which the plaintiffs sought to redeem a mortgage, dated 
the 17th of July, 1874. The mortgage was made by one Dulha 
Rai. The plaintiffs alleged that their ancestor (what ancestor 
they do not say) was the real owner and that it was only on 
account of private arrangements that Dulha Rai made the mort- 
gage instead of the ancestor. They then go on to claim that only 
a small sum is now due on the mortgage, but they are willing to 
pay whatever the court finds to be due and so redeem the pro- 
perty. The court of first instance, after calling . attention to the 
very vague way in which the plaintiffs alleged their right, 
held that theplaintiffs had not proved that they had any connec- 
tion with Dulha Rai, or that their ancestor was the owner of the 
property. The plaintiffs had alleged and produced some evidenoe 
to show that they had been in receipt of certain sewai income. 
They also proved, (which apparently is the fact), that sometime 
after tfte death of Dulha Rai they or their ancestor succeeded 
in having the name of the widow of Dulha Rai removed from the 
revenue papers and their own names recorded, also that they 
successfully resisted an attempt of the heirs of Dulha Rai to 
have this record changed in the year 1902. The plaintiffs’ 
witnesses went so far as to swear that the plaintiffs had been 
receiving Rs. 24 annually from the mortgagee. This allegation 
was quite contrary to the allegation in the third paragraph of the 
plaint in which the piaintiffs say that this sum of Rs. 24 a year 
had never been paid or realised. The first court found that the 
allegation of the plaintiffs that sewai income Rad been received 
was untrue. On appeal the plaintiffs contended that even on the as- 
sumption that they had failed to prove that Dulha Rai represented 
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their ancestor,. (hey had nevertheless ^(by the evidence they 
~ produced) proved that they had been in " adverse possession ” of 
the equity of redemption. They lmscd this contention on the 
proved fact that they ntid their ancestors bad succeeded in having 
their names entered in the manner we have stated and on the 
fun her allegation, (which is probably quite untrue), that they had 
received the ncwai income. In this connection we may mention 
that whother they received the sewai income or not, is of very 
small importance because under the terms of the mortgage 
(whether Duilm Hat was the real mortgagor or nob), the mortga- 
gor during the continuance of the mortgage was not entitled to 
the scioai income. The only reservation in fcho mortgage was 
Ks. 2 t Ymulikana allowance, which according to the plaintiffs’ own 
admission was never paid or realised. The lower appellate 
court held against the plaintiffs. The learned Judge says that 
there might have been, something in the plaintiffs’ contention 
had that been their original ease, but goes on to hold that it was 
no part of their original ease. The learned Judge dismissed the 
appeal. In Second Appeal to this Court it was contended that 
the plaintiffs did foreshadow, at least, in their plaint the case of 
adverso possession of the equity of redemption, that evidence was' 
on the record ancl tho defendants could not be said to have been 
taken by surprise, ami that accordingly tho court ought to have 
considered this contention aud lo-have decided in favour of the 
plaintiffs, if they wore so entitled. Accepting this stand point, 
tho question wo have to decide is whether or not the plaintiffs 
can bo said to have been in «' adverse possession ” of the equity 
of redemption. In other words, whether the right of Dulha Rai 
and liis heirs has by adverse possession vested in the plaintiffs. 
For the reasons already stated we may disregard altogether the 
allegation of the receipt of seivai income. There remains only 
tho fact that the plaintiffs succeeded in getting their names 
recorded in the way wo have mentioned. It seems to us that this 
fact could novor confer a title on the plaintiffs. We have gieab 
.. difficulty in seeing how a person could be said to be in 1 adverse 
possession ” of the right to redeem immovable property 
whore the right to possession and actual possession is all the 
time in the hands of the mortgagee. Article . 144 of. the 
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Limitation Act provides that a suit for possession of immovable 
property, or any interest therein, is to be brought within twelve “ 

years of the time, when possession of the defendant becomes v . 

adverse to the plaintiff. If we assume that Dulha Rai D ^ m 

and his heirs were all along entitled to possession of this 
property subject to the possessory mortgage of the defend- 
ants, it is quite clear that so long as„the mortgage subsisted, they 
could never have brought a suit for possession against the plain- _ 
tiffs. The mere fact that the plaintiffs had been asserting a title 
adverse to them would not have entitled the plaintiffs to bring 
a suit for possession. True it is that they might have brought 
a suit for a declaration of their title but they were not bound to 
do so. Aperson canuob be said to be in “ adverse possession v 
against the owner where the former is neither in actual possession 
nor in constructive possession by receipt of the rents and profits. 

Reliance is placed upon a judgement of the Calcutta High Court 
in the case of Lala Kanhoo Lai v. Musammat Manki Bibi (1). 

' This case no doubt is to some extent in favour of the plaintiffs. 

A number of authorities were referred to including the cose of 
Gasborne v. Scarfe (2), and the judgement of Lord Hardwicke 
is quoted. Lord Hardwicke, no doubt, pointed out in that case 
that an equitable estate might be barred by time just as much as 
a legal estate, and he there refers to and describes an equity of. 
redemption. It must be borne in mind, however, that the equity 
of redemption where the possession remains with the mortgagor 
is quite different from the equity of redemption where the posses- 
sion is with the mortgagee. There cau be no doubt that an 
equitable estate, as distinguished from a legal estate, can be 
barred by time ; but it seems to us impossible that any person 
can be in possession of the right to redeem a mortgage where, 
under the terms of the mortgage, the mortgagee is entitled to 
the actual possession, and is in fact in possession thereunder. We 
think that the view taken by the court below was correct and we 
accordingly dismiss the appeal with costs. 

Appeal dismissed , . 

(1) (1901) 6 C. W. N., 601. ( ) (1737) 1 Atk., 603. 
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Before Justice Sir Pramada Char an Banerji and Mr. Justice Piggolt. 

RAM OHARAN LAL (Plaintiff) v . RAHIM BAKSH (Defendant)*. 

Hindu Law — Mitakshara — Succession— Bandhu — Mother’s brother's son 

preferred to mother's sister’s son. 

Aocordiug to Hiudu law of the Mitakshara school, the mother’s brother’s 
son takos preoedonoe as an hoir over the mother’s sister’s son. Appandai v . 
V athiyar v. Bagubali Mudaliyar (1), dissented from. Buddha Singh v. 
Laltu Singh (2), roforrod to. , - 

This appeal arose out of a suit for the possession of a'9/20ths 
share in certain properties which originally belonged to one 
Hon Lai,, who died childless many years ago. He was succeeded 
by his mother, Musammat - Jhummun, who died about seven years 
ago. The plaintiff’s case was that on the death of Miisammat 
Jhummun, as there were no nearer relations alive, the estate 
was inherited by Kalyan Rai, Birbal, Maidai Lai, Mi than Lai 
and Jiwan/Sahai, who were the sons of. the maternal uncles 
(mother’s brothers) of Hori Lai ; that three of these persons viz. 
Maidai Lai, Mithan Lai and Jiwan Sahai subsequently sold to 
the plaintiff 3/4ths of their share in 9/20ths of the whole 
property and that the defendants were trespassers in posses- 
sion ; hence this suit for possession of the 9/20ths share and 
mesne profits. The defence, inter alia, was that after the death 
of Musammat Jhummun the estate was inherited by one Narain 
Das, the son of the sister of the mother of Hori La 1 ; that 
• under the Mitakshara a mother’s sister’s son is. a preferable 
heir to a mother’s brother’s son. Consequently the plaintiff’s 
vendor, not having any title, could not transfer any title to the 
plaintiffs. 

The court of first instance decreed the suit, holding that the 
mother’s brother’s son Vas a preferable heir to a mother’s sister’s 
son. 

The defendants thereupon preferred separate appeals which 
were heard together and the appellate court held that the mother s 
sister’s son was the preferable heir and following the decision in 
Appandai" Vathiyar v. Bagubali Mudaliyar (1), dismissed the 

suit. • ^ 

* Second Appeal No. 1386 of 1914, from a decree of V. N.~ Mehta, Distnot 
Judge of Bareilly, dated the 30th of July, 1914, reversing a decree of Baijuath 
Das, Subordinate Judge of Bareilly, dated the 16th of Deoember, 1913. 

(1) (1908) I- L. R., 33 Mad., 439. (2) (1915) I. L. R.» 37 All., 604. 
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Babu Sital Prasad Ghose, for the appellant : — 

Both the mother’s brother’s son and the mother’s sister’s son 
a tma bandhus. The Mitakshara only prescribes that the 
a bandhus would come before the pitri bandhus who in 
r turn come before the matri bandhus. Mitakshara, Chapter 
section 6, paragraph 102. The Mitakshara does not prescribe 
order of succession inter se between the different members of 
l of the different classes. The order given in the text is only 
the exigencies of the metre. If the mother’s brother’s son be 
ied next to the father’s sister’s son then there would be one 
er more in the first line and one letter les3 in the second 
l what the metre would require. The ruling in Appandai 
■hiyar v. Bagubali Mudaliyar (1), is based upon Smriti 
ndrika which is an authority in Southern India but not here, 
pas a case between Jains. In the case of a mother’s sister’s 
two females intervene, whereas in the case of a mother’s 
bher’s son only one female intervenes aud therefore the latter 

0 be preferred ; Tirumala Ghariyar v. Andal Ammal (2). 

1 rely upon. the observations of Banerji, J., in Suba Singh 
tarfaraz Kuer (3). The te3t imposed by the Privy Council 
3uddha Singh v . Laltu Singh (4j, is that when consangui- 
63 are equal, he who confers the greater spiritual benefit is 
)e preferred. Although the mother’s brother’s son offers only 
i full pindaa whereas the mother’s sister’s son offers three full 
das to the ancestors to whom the propositus was bound to 
r pindaa in his paternal line, which are of superior benefit, 
is to be preferred. Oa the ground of superior spiritual 
efit the Dayabhaga has preferred the mother’s brother’s son. 
reover, the mother’s brother’s son offers pinda lepas to three 
ler ancestors in his paternal line ; Ram Krishna’s Hindu Law, 
. II, p. 182. Further, by giving the property to the mother’s 
bher's son you perpetuate the offering of oblations in his son, 
ndson and so on. Not so in the case of the mother's sister’s 
as his sons, grandsons, etc., do not offer any pindas to the ances- 
i of the propositus. Reliance was placed upon Mayne's Hi ndu 
r, 8th edition, pages 713, (paragraph 512), 714 (footnote), 

.) (1908) I. L. R, 33 MAa., 439. (3) (1893) I. L. R„ 19 All,, 216 (230). 

!) ( 1905 ) I. R, L., -.80 Mil, 401 ( 4 ) ’(1915) I. L. R. 87 All., 604(318). 
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1910 810, 811 (chart,) and 812 ; Trevelyan's Hindu Law of Inheritance, 

Ram Chai’.an ^ ’ ftcirvdhicary’s Hindu Law of Inheritance, pages 698, 

Lac 700 and 701 j-Tirumala Ghariyar v. Andal Animal (1). 

Kauim II on’ bio Munshi Gokul Prasad (with him Munshi 

Bakbh. Uarnandan Prasad), for the respondents 

Tiie conferring of funeral oblations will bo one criterion. Now 
on that- basis Hori Lai himsolf cannot give pindas to any 'ances- 
tor beyond the grandfather of his own maternal grandfather. 
So we nro not to go beyond that ancestor. The mother’s sister’s 
son will oiler the same kind of full pindas to the same maternal 
ancestors ns the propositus would have done. They b&th offer 
three full pindas whereas the mother’s brother’s son will offer 
only two full pindas and a divided pinda to these ancestors. 
Divided oblations are of less benefit fciian fulff oblation ; Sarva- 
dhicanfs Hindu Law of Inheritance, pages 648 — 650; .Ram 
G.handcr MaH-xnd Waikar v. Vinayek Venkalesh Kothekar 
(2), Lepas offered to the ancestors beyond the grandfather of the 
maternal grandfather docs not confer any benefit on the proposi- 
tus ; J. C. Ghose's Hindu Law, page 182. As to. the capacity 
of the sons, grandsons, etc., of the mother’s brother’s son to offer 
pindas, one must look to the present state of affairs and 
not to a future possibility. Turning now to the text of the 
Mitatehara, we find that the same order is maintained in the 
case of j pitn bandhus and matri bandhus. This is not by mere 
accident and this is significant. If we put the maternal 
uncle’s son first and the two others afterwards then the metre 
would not be changed if we transpose the line. Balam Bhatta in 
his Subodhini says that the order is to be maintained. This is , 
also the order given in Vyavahara Mayukha, a commentary on 
Miiakshara ; Mandlilc’s Translation, page 82. Ordinarily under 
the Mitakshara , the succession opens out according to the enu- 
meration ; why should it not be in the case of bandhu ? The 
father’s sister s son offers three full cakes to three paternal 
ancestors of the propositus and hence comes first, then comes the 
mother’s sister’s son who offers three full cakes to the maternal 
ancestors of the deceased and the mother s brother s son who 
offers only two full cakes will come last. - Unless there is a rule 
(1) ,(1005) I. L. R., 80 Mad., 4QG, (2) (1915) I. R. L-, 42 Calc., 384, 406. 
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that the order should not be followed it should not be departed 
from ; Kishori Lai Sarcir' 8 Tagore Law Lectures , page 154. 
The mother’s brother is introduced by the Viramitrodaya. He will 
come after the mother’s sister’s son. The principle of the exclusion 
of the female line ought not to be followed in cognatic succession. 
If that be so several pitri bandhus would come before the atma 
bandhus. There is no warrant in the Hindu Law for the pro- 
position laid down in Tirumala Ghariyar v. Andal A mmal (1), 
Trevelyans Hindu Law, page 389. Propinquity being the same 
the mother’s sister’s son has gotpreference inasmuch as he confers 
greater spiritual benefit. 

Babu Sital Prasad Ghose , in reply ; — 

- The enumeration of bandhus given in the Mitakshara is not an 
exhaustive one as held by the Privy Council in 12 M. I. A., 418. 
Several persons who are admittedly bandhus do not-find places 
there, the maternal uncle is one of these. The order given in all the 
three classes viz. atm a bandhus, pitri bandhus and matri ban- 
dhus is similar for the sake of symmetry, euphony and also for the 
sake of metre. Further, this order is due to association of ideas 
and the father’s son is juxtaposed with the mother’s sister’s son. 
The transposition of the line will detract from the euphony. Hence 
there is no special virtue in the fact that the same order is main- 
tained in all the three classes. The governing principle of the 
Mitakshara is that the female line is excluded by the male 
line. On that principle the cognate in whose case two females 
intervene ought to be excluded by him in whose case only one 
female intervenes. As for the postponement of pitri bandhus 
who ought on this hypothesis alone to have come earlier than 
certain atma bandhus , is due to express wordings of the texts. 
Note the place where the word kram occurs in the text. As for 
the spiritual benefit : no doubt in parvana sradlhas as well as 
in Nandi mulch sradhas the mother’s sister’s son offers pindas 
to the maternal ancestors of the deceased to whom the deceased 
was bound to offer pinda 8, whereas the mother’s brother’s mi 
does only offer two full and a divided pinda to them, yet these 
are not the, only sradhas that the latter performs as irj dcod/L 
shta sradhas which are performed for the ancestors, in the 

( 1 ) (1305) I. L. 11., to m. 
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paternal line only ; the mother’s brother’s son will be offering 
the two full pindas to these very ancestors. Hence, although 
in individual cases he may be offering a less number of pindas , 
yet the occasions for him to offer pindas will be more numerous. 
Moreover, the offering of pindas will be perpetuated in his line 
as his sons, and so on will continue to offer pindas , whereas in 
the case of the - mother’s sister’s son the offering of pindas 
will cease with his death. The Hindu law does not o'verlook this 
perpetuation of pindas. Further,' in the tar pan the mother’s 
brother’s son will be offering a larger number of , libations of . 
water to his own paternal female ancestors who according to 
Hindu notions are incorporated with the names of their respec- 
tive husbands (the maternal ancestors of the propositus) than 
the mother’s sister’s son. All these must be kept in view in 
testing the amount of spiritual benefit. . . ' 

Banerji and Piggott, JJ. : — The question raised -in this, 
appeal is whether under the Benares School of the MitaJcshara 
law, by which the parties to this case are governed, the mother’s 
brother’s son succeeds as a bandhu in preference to the mother’s 
sister’s son. The question arises out of the following facts. 
One Hori Lai, who is said to have originally owned the property 
in dispute, died many years ago leaving him surviving his 
mother Musammat Jhumma, who succeeded him and remained 
in possession till her death, 7 or 8. years ago. Musammat Jhum- 
ma had two brothers, Kishun Das and Jhanjhan Kai,and two sisters, 
Musammats Lachminia and Behia. Narayan Das, son of Behia, is 
admittedly alive but is not a party to this suit. Three of the 
sons of Kishun Das sold three-fourths of what they alleged to be 
their interest in the property to the plaintiff appellant. - On the 
strength of the’ sale deed executed in his favour the plaintiff 
brought the present suit for partition of a 9/ 20th share,- for 
possession of that share and for other reliefs. The respondent 
to this appeal and the connected appeal No. -1387, contended 
that the vendors of the plaintiff did not succeed to the estate of 
Hori Lai in preference to Narayan Das, the son of Hori Lai s 
mother’s sister, and that the plaintiff has consequently acquired 
no title under his purchase and has no right to sue. -They thus set 
up; the jus tertii of Narayan Das. They put forward other pleas 
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also with which we are not concerned in this appeal. The court 
of first instance held that the mother’s brother’s son had 
precedence over the mother’s sister's son and over -ruling the 
other pleas raised by the defendants decreed the claim. This 
decision was reversed by the lower appellate court on the sole 
ground that in its opinion the mother’s sister’s son ‘was a prefer- 
ential heir. Jt has followed the recent ruling of the Madras 
High Court in Appandai Vathiyar v. Bagubali Madaliyar (1). . 
The question is by no means free from difficulty and except the 
ruling to which we have referred there is, as far as we are aware, 
no .case in which the point was directly raised and decided. 
And we have not been referred to any text, authoritative in the 
Benares School, in which the order of succession among bandhus 
of each class has been clearly laid down. According to the 
MitaJcshara, bandhus who succeed on failure of gentiles or 
gotrajas, are of three classes : (1) related to the person himself 
(2) to his father and (3) to his mother. The author then refers 
to the folio-wing text which is attributed to Satatapa or Bau- 
dhayana: — “ The sons of his own father’s sisters, .the sons of his 
own mother’s sister, and the sons of his own maternal uncle, 
must be considered as his own cognate kindred ” ( atma bandhus). 
The same relations of his father and mother are mentioned as 
his father’s bandhus (pitri bandhus) and his mother's ban- 
dhus ( matri bandhus) respectively ( Mitakshara chapter II, 
section 6, paragraph 1). In the following paragraph it is 
stated that “ by reason of mere affinity, the cognate kindred 
of the deceased himself are his successors in the first instance, 
on failure of them his father’s cognate kindred, or if there 
be none, his mother’s cognate kindred. This must be. under- 
stood to be the order of succession here intended.” The 
order of priority among cogaats bandhus of each of the three 
classes mentioned is thus clearly laid down; but not among* 
persons constituting cognate bandhus of ’each class. Had the 
enumeration of each class of bandhus been exhaustive it 
might with much force be contended that the son of the 
mother's sister having been mentioned before the maternal 
uncle’s son would take priority over the latter. " But it has been 
(1) (1908) I. 33,Mad., 439 
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1910 held' by their Lordrhips of the Privy Council in Girdkari Lai 

Bam Ok aram ^ cri 0 a ^ Government (1), that the enumeration oi bandhus 

, Lal in the Mitahshara is not exhaustive but only illustrative of the 
Kabim proposition that, there are only three classes of bandhus among 

Bakbb. whom one’s own bandhus must be exhausted before those of 

other classes cau come in. The enumeration nob being exhaust- 
ive it can not be said that the three persons named us one’s 
. own bandhus ( atma bandhus) take in the order in which they 

are named. In addition to the nine persons mentioned in the 
Mitahshara man y others have been held to be bandhus and 
their place in the order of succession has to be determined 
otherwise than by reference to the list in the Mitahshara itself. 
The order of succession is nob set forth in any of the commen- 
taries on the Mitalcsliara. The learned Judges of the Madras 
High Court, who decided the case mentioned in an earlier part ' 
of this judgement, relied on the Smriti Ckandrika and the 
Saraswati Vilas, which are of high authority in the Madras 
Presidency but not in these Provinces, and the Vyavahara 
Mayukha, which is a high authority in the Western Presidency ; 
but a reference to these authorities shows that in them also no 
order of succession was prescribed as between persons who came 
within each of the three categories of bandhus. AH that they 
declare is that as between each class of bandlwis one’s atma 
bandhus take precedence over jpitri bandhus and the latter over 
matri bandhus. In chapter XI, section 5, paragraph 13, of the 
Smriti Chandraka, what the learned author, Devananda Bhat, says, 
quoting Brihaspati, is that when there are many cognate kindred 
(Bandhewalc) “ whoever is nearest of kin takes the wealth of 
him who dies without male issue." Heathen gives the same 
description of the bandhavas as is contained m the Mitahshara ,* 
but does not lay down any order of precedence among bandhus 
of each class inter se. It is in the summary given at the end of 
the section that the' translator, T. Kristnasawmy Iyer, gives, 
among the nine bandhus mentioned in the Mitahshara lists, the 
mother’s sister’s son a higher place than the maternal uncle s son. 

” It may be pointed out that this translation was first published 
* in 1866, before their Lordships of the Privy Council decided the 

(1) (18G8) 12 Moo., I. A., 418. 
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case of Girdhari Lai Boy v. The Bengal Government (1) in 1868. 
The learned translator apparently considers the list to be exhaus- 
tive. As for the Saraswati Vilas the learned Judges themselves 
point out, as strange, that “ though in this treatise there is a 
discussion and a decision in placita 597 and 598 as to the pre- 
cedence of atma bandhus over pitri bandhus and of the latter 
over matri bandhus , there is none as to the order amongst 
the landhus of each class.” 

As regards the Vyavahara Mayukha the learned Judges of 
the Bombay High Court held in Mehudar v, Krishna Bai (2) 
that by the text in the Vyavahara Mayukha that " the order of 
succession is even the order of the text ” the author intended 
u no'more than is stated in the Mitalcshara (chapter II, section 
11, paragraph 2) viz:, that by reason of near affinity the cognate 
kindred of the deceased himself are his successors in the first 
instance, on failure of them his father’s cognate kindred ; or if 
. there be none, his* mother’s cognate kindred’.” It is thus manifest 
that none of the three • authorities relied upon by the learned 
Judges of the Madras High Court .supports their view that the 
order of succession among bandhus of each class should be that 
mentioned in the text of Satatapa quoted in the Mitalcshara. In 
the case of Girdhari Lai Roy v. The Bengal Government (1), the 
Judicial Committee of the Privy Council expressed the opinion 
that the Mitalcshara • only laid down’ the order- of precedence 
among the three classes of bandhus, and the enumeration of each 
class of bandhus being only illustrative, the maternal uncle, who 
was not mentioned by the Mitalcshara succeeded as a bandhu 
In the Bombay case referred to above the maternal uncle was 
held to take precedence over the mother’s sister’s son. The 
learned Yakil for the respondent referred to a passage in 
the Madanaparijat, which has been translated in Sarvadhieary’s 
Tagore Law Lectures and in Setlur’s Hindu law. The two 
translations differ from one another, but in any view the 
author of the Madanaparijat seems only to lay down, as the 
Mitalcshara does, the order o f priority among bandhus of each 
' fbree classes of atma bandhus, pitri bandhus, and matri 

bandhus. 


(l) (1868) 12 Moo, L A,, 448. (2) (1881) I, B. L., 5 Bom., 59V- 
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J Imre being thus nu absence of authority among Sanskrit 
t'-xt v, riteru and commentators an to the order in which bandhus 
of oafli cln.s’t should take precedence among themselves wo have 
t«» follow the text of Maim ** to the nearest mpinda the inheri- 
I tU'-e next belong?! ’ and determine the order of precedence with 
reference to that text. The Mitakahara itself assigns the reason 
for preference to he neat-mss of nfVmity (Chapter II, Section vi, 
.‘do!-:a 2). \\ e have therefore to see whether the maternal 

uncle's .‘.on is a nearer supinda than the mother’s sister's son. 
Mr. Mayno places the former before the latter oil the ground of 
nearness oj propirupiify in the chart on page 810 of the 8th 
Edition of his well-known work. He points out, as indeed the 
whole scheme of the Mil'ikshn ra shows, that the Mitalcshara 
gives preference to the male over the female line* (page 811) 
and following this preference he assigns the 9th place to the 
maternal uncle, the 10th to his son, and the 11th to the mother’s 
sister’s son. Professor Sarvadhionri, in the Togore Law Lectures 
on the Hindu Law of Inhorilnnue, gives preference to tiie mater- 
nal uncle and his son over the mother’s sister’s son (See page 
712), an l so does Blmltwharya in his Commentaries on Hindu 
Law (page 460). The Madras High Court in Triumala Glia- 
riyar v. Andul Animal (1) expressed the opinion that “ the 
general preference exhibited by the Mitakshara for the male 
over the female line . . . may legitimately bo extended so 

as to prefer, nil other considerations being equal, that claim- 
ant between whom, and the stem there intervenes only one 


fomalo link, to that claimant who is separated from the stem 
by two such links/’ In this viow the mother's brother’s son, who 
is separated by only one female link is to be preferred to the 
mothers sister’s son who is separated by two such links. The 
weight of authority, theroforo, scorns to be in favour of the 
proposition that the maternal unclo’s son is a preferential heir 
as compared with the mother's sister's son and we are unable to 
agree with the decision in Apjxindcii Yathiyav v. Bctguba % 
Mudaliyar (2). According to Mr. Golap Chandra Shastn 
(Hindu Law, page 295), these bandhus are of equal degree, ut we 

(1) (1905) I. L. R, 30 Mud., <K )G. 

(3) (190 9) I. L. R., 33 Mad., 439. 
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m „ ho agree with him. Even according to him iho 

see no reason to agree 

plaintiff’s vendors would not be totally exclude . . 

We were asked to consider the question of religion. - a 

and the recent ruling of the Privy Conned m * ^ 

Mu Singh ( 1 ), was referred to. As wc ho d that I 1 c m to ^ 
uncle's son is of nearer consanguinity than the mnvcni.il mm • 
son, the question of funeral oblations need not be considered. 
We may observe that the pica of superior efficacy of oblations 
was fully answered by the Madras High Court in the cave m 
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I. L. R., 3B Mad., 439. 

As the mother’s brother’s son is, for the reasons stated above, 
a preferential heir, as compared with the mother’s sl-ler's von, 
the court below was wrong in dismissing the claim, and its 
decree must be set aside and the ease remanded for trial of other 
questions which were not determined by that court. Wo, uccoid* 
ingly, allow the appeal, reverse the deoree of the court below 
and remand the case to that court under Order XLI, rule 23, of 
the Code of Civil Procedure, with directions to re-ndmit it under 
its original number and try the other questions which arise in the 
appeal. Costs here and hitherto will be costs in the oaust*. 

Appeal decreed and cause remanded . 


KEVISIONAL CIVIL. 


Before Justice Si r Pramada Charan Banerji, 

CHHOTEY LAL;(p£iAt stiff) v. LAKHMI 01 LAND MAG AN h AL (Dci'csitun)* 
Act No. IX of 18S7 (Provincial Small Cause Courts Ad), section 17—Ctrif Pro- 
cedure Code (1903), section 24 — Suit transferred from Subordinate Judge 
with Small Cause Court powers to Munsif- Ex parte decrer— Procedure. 
Held, that section 2 A, sub-clause 4, 0 f the Code of Civil Procedure con- 
templates a court vested, with tho powers of n Court of Small Causes and 

that when a suit is transferred from that court to another court, the court 

trying it is to bo deemed a Court of Small Causes and its procedure * to 
be governed by tho provisions of the Provincial Small Cause Courts Act 
Therefore when such a suit is transferred to a Muusif from tho court of 
a Subordinate Judge vested with Small Cause Court powers and the former 
passes an ex parts decree m the suit, an application to have tho ex parte decree 

‘ a “t .”‘" sl b8 “*■“*““« a doposi. onto amount, ottLacSn 

° f tte — »» - toM fr «tt.u IT 01 tb, 


* Civil Revision No. 23 of 1916. 
(1J (1915) I, B, C„ 87 All., 004. 
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Smnll Clausa Courts Act, the provisions of which are mandatory. Mangal Sen 

v. Rup Chanel (1), Japan Naih v. Chet Ram (2), referred to. Sarju Prasad v. 
mahadeo Panda (3), distinguished. 

A SUIT to recover Rs. 282 as damages on account of the breach 
of a contract for supply of goods was instituted as a Small Cause 
Court suit in the court of the Subordinate Judge of Muttra, who 
was vested with the jurisdicsion of a Court of Small Causes up to 
the pecuniary limit of Rs. 500. The suit was transferred by order 
of the District Judge to the court of the Munsif of Muttra, who 
had been invested with Small Cause Court jurisdiction up to the 
limit of Rs. 50 only. On the date fixed for hearing, the defendant 
did not appear and the suit was decreed ex parte. The decree was 
drawn up in the form in which decrees of a Court of Small Causes 
are drawn up. Within thirty days of the exparte decree the 
defendant applied to have it set aside, alleging that he had been 
prevented by illness from attending on the date fixed for hearing. 
At the time of presenting the application he neither deposited the 
decretal amount nor gave security for the performance of the 
decree as required by section 17 of the Provincial Small Cause 
Courts Act. Objection on this score was taken by the plaintiff, 
but the Munsif held that the section did not apply and 'granted 
the defendant’s application. The plaintiff' thereupon applied in 
revision to the the High Court. 

Munshi Gulzari Lai , for the applicant : — 

Section 24, clause (4), of the Code of Civil Procedure lays 
down that when a suit is transferred from a Court of Small Causes 
to another court the latter shall, for the purposes of such suit, 
be deemed to bo a Court of Small Causes Therefore the Munsif 
of Muttra was, to all intents and purposes, so far as this suit was 
concerned, a Court of Small Causes; so that all the incidents 
applicable to a suit tried by a Court of Small Causes apply to the 
present suit. The suit remained throughout a Small Cause Court 
suit and as a matter of fact the summary procedure, form of 
decree, etc., usual to Small Cause Court suits, were adopted 
by I he Munsif in disposing of the case. Reference was made to 
Mangal Sen v. Rup Ghand (1) and Sankararama Iyerv. JL 
Padmanabha Iyer (4). Section 17 of the Provincial Small 

(1) (1891) 13 All., 324. (3) (1915) bp-® 1 ’ 37 Ally 450. 

(2) (1906) I.L.B., 28 All., 470. 


(4) (1912) I.L.B.j 38 Mac!., 25. 
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Cause Courts Act, therefore, applied to the case and the defendant 
should with his application have either deposited the decretal 
amount or given security. He having tailed to do so, his appli- 
cation could not be heard, as the provisions of section 17 are 


19 1G 
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Chand- 


mandatory ; Jagan Nath v. Chet Ram (1). The Munsif has held MiQAN LA£ 


that section 17 is not applicable to the case, inasmuch as' section 
24, clause (4), of the Civil Procedure Code applies only to suits 
originally instituted in " purely ” Small Cause Courts; that is 
to say, courts constituted under the provisions of Act IX of 1887. 
This point was raised and negatived in -the case in I. L. R., 38 
Mad., 25. 

Mr. M. L. Agarwala, for the opposite party : — 

The words used in section 24, clause (4j, Civil Procedure Code, 
are “a Court of Small Causes ” and not “ a court invested with 
the jurisdiction of a Court of Small Causes.” A Civil Court upon 
which the powers of a Court of Small Causes have been conferred 
under section 25 of Act XII of 1887, is not necessarily “ a Court 
of Small Causes,” which words, strictly speaking, can be applied 
only to courts constituted under the Provincial Small Cause 
Courts Act. That Act itself recognizes the distinction between 
these two classes of courts ; vide, the language used in sections 
33, 34 and 35 of the Act. In section 35, the two classes of courts 
are mentioned in juxtaposition to each other ; if no difference had 
been intended or recognized it would be unnecessary to say, in 
section 35, “ a Court of Small Causes or a court invested with the 
jurisdiction of a Court of Small Causes.” The Munsif of Muttra 
was not invested with jurisdiction to try this suit as a Small Cause 
Court suit. When the ease came before him he could try it only as 
a suit of ordinary civil jurisdiction. The suit could not continue 
to be a Small Cause Court suit. The Judges who decided that 
case of Sarju Prasad v. Mahadeo Pande, (2) dissented from the 
case in I. L. R., 13 All,, cited by the applicant. Then, the merits 
having been found in favour of the defendant the order of the 
lower court which directs a re-trial of the suit should not be 
interfered with in revision. - 

Baker ji, J. — This is an application for revision under section 
25 of the Provincial Small Cause Courts Act, Thesuitoutof 
11) (1906) I.L.R., 28 All., 470. t 2) (1915) I.L.R., 37 All., 450. 
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which it arisen was instituted in the court of the Subordinate 
Judge of Muttra, who was vested with tile powers of a Judge of a 
Court of Small Causes. By an order of the District Judge the 
case was transferred to the court of the Munsif of Muttra. The 
learned Munsif passed an ex parte decree on the 29th of 
September, 191b, the defendant not having entered appearance. 
.1 ho defendant thereupon applied t o have the ex parte decree 
set aside on tin* allegation that he had been prevented by illness 
from attending the court on the date fixed for hearing. He did 
not deposit with his application the nmonnt of the decree, nor 
did ho furnish security in respect of that amount as required b^y 
section 17 of the Provincial Small Cause Courts Act. The plain- 
tiff objected to the hearing of the application on the ground that 
no deposit had been made or security furnished. The learned 
Munsif overruled the objection relying on the recent decision of 
this Court, in Sarju Prasad v. Mahadeo Pande (1). That case 
clearly had no bearing on the question before me. That was not 
a ease in which a suit had been transferred from a court vested 
with the powers of a Small Cause Court to the court of a 
Munsif. The real question in this case is whether section 17 of 
the Small Cause Courts Act applies to the present case. For the 
determination of this question it is to be seen whether the learned 
Munsif who made t he decree ex parte was to be deemed to be 
a Judge of a Court of Small. Causes and his procedure was to be 
governed by the procedure laid down in the Provincial Small Cause 
Courts Act. Section 24 of the Code of Civil Procedure provides in 
sub-section 4, that the court trying any suit transferred or with- 
drawn under the section from n Court of Smnll Causes shall, for 
the purposes of such suit, be deemed to be a Court of Small 
Causes. If the court from, which the suit was transferred to the 
learned Munsif was a Court of Small Causes within the meaning 
of the section, the court of the Munsif was, for the purposes of the 
suit, to bo deemed to be a Court of Small Causes and its proce- 
dure was to lie governed by the procedure laid down in the Pro- 
vincial Small Cause Courts Aet. If that procedure applied to the 
case before me it was incumbent on the defendant, who applied to 
have the ex parte decree set aside, to deposit with bis application 

(l)-(ini5) I.L. R , 37 All., 450. 
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the amount of. the decree or to furnish security in respect of 
that amount. It was held by this Court in J again Nath v. Chet 
Ram (1), that the provisions of section 17 of the Provincial Small 
Cause Courts Act, were mandatory and that unless the amount 
of the decree were deposited or security furnished, the application 
could not be entertained." Therefore if section 17 applied to the 
case the court below was wrong in entertaining the application, 
inasmuch as the defendant had not with his application deposited 
thd amount of the decree or furnished security. It has been 
contended that the Court of Small Causes, referred to in section 
24 of the Code of Civil. Proeedure, is a Court of Small Causes 
established under Act IX of 1887, and that the provisions of that 
section are not applicable to a court which was vested with the 
pow-ers of a Court of Small Causes. This contention is in my 
opinion untenable. Section 33 of the Small Cause Courts Act 
provides that a court invested with the jurisdiction of a Court 
of Small Causes shall, with respect to the exercise of that juris- 
diction, be deemed to be a different court from the same Court 
with respect to the exercise of its jurisdiction in suits of a nature 
not cognizable by a Court of Small Causes. This clearly shows 
that a court vested with the powers of a Court of Small Causes 
is to be deedmed, for all practical purposes, to be a Court of 
Small- Causes, and section 24 -of the Code of Civil Procedure 
empowers the district court to transfer a case pending in such 
court to any other court. When such a transfer ha3 been made 
the court trying the suit is to be deemed to be a court of Small 
Causes and all the provisions of the Small Cause Courts Act 
should regulate the procedure of that court in respect of the 
suit so transferred. In Mangal Sen v. Rup Cliand (2), this 
Court held that a suit transferred from the court of a Subordinate' 
.Judge vested with Small Cause Court powers was to be deemed 
to be a Small Cause Court suit when tried by a Munsif to whose 
court it was transferred, and no appeal lay from the decision of 
the Munsif. The opinion expressed in that case as to the appli- 
cability or otherwise of section 35 of the Small Cause Courts Act 
to such a suit was no doubt dissented from in the case of Sarju 
Prasad v. Mahadeo Pande (3), but in so far as the v Court held 
(1) (X90G) I.L.R.,28 All., 470. (2) (1891) I.L.R., 13 All., 324. 

(3) (1015) I.L.U., 37 All., 150. 
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that a suit transferred from the court of a Subordinate Judge 
vested with the powers of a Small Cause Court Judge to another 
court was to bo deemed to be a suit brought in, a Court of Small 
Causes, the ruling was not disapproved of. A similar view was 
held by the Madras High Court in the recent case of Sankarara- 
iTia Iyer v. JR. Padmanabha Iyer (1). I am of opinion that a court 
vested with the powers of a Court, of Small Causes is contemplated 
by section 24 of the Code of Civil Procedure, and that when- a 
suit is transferred from that court to another court, the court 
trying it is to be deemed to be a Court of Small Causes and its 
procedure is to be governed by the provisions of the Provincial 
Small Cause Courts Act. Therefore when such a suit is trans- 
ferred to a Munsif and he passes an ex parte decree in the suit an 
application to have the ex parte decree set aside must be accom- 
panied by a deposit of the amount of the; decree or a security in 
respect of that amount. No deposit having been made or security 
furnished at the time of the presentation of the application by the 
defendant in this case, that application ought to have been 
dismissed and the court below was wrong in entertaining it. I 
accordingly allow this application for revision, set aside the order 
of the court below and dismiss the application presented in that 
court by che defendants on the 11th of October, 1915. Having 
regard to the circumstances I make no order as to costs. 

Application allowed. 


APPELLATE CEIMINAL. 


Before Mr. Justice Piggott. 

EMPEROR v. JAWAHIR THAKUR * 

Act No. XLV of 1860 ( Indian Penal Code), sections 30 and 467'—“ Valuable 
security ” - Forgery— Incomplete documents bearing forged signature of executant 
Two documents were found in the possession of the accused each N 
bearing a signature which purported to he that of one Bindbayaohal, but 
which in iact was a forged signature. One document was intended to he -filled 
up as a promissory note, the other as a receipt, but the spaces for particulars 
of. the amount, the name of the person in whose favour., the document was, 
executed, the date and place of execu tion and .the rate of interest were 

* Criminal Appeal No. 244 of 1916, from an order of Soti Raghuvanra Lai, 
additioual Sessions Judge of Gorakhpur, dated the 28fch of February, 1 10. 

(1) (1913) I.L.R., 38 Mad., 25. 
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not filled in; a ona-auua shmip WAsl ftillsOiUo OiUjh but it VfsW UOt ttiUWtflluvt 
in any way. 

Held that fclxoso clooumonla, liovevlUoletiii, inii'potftotl to be Vftlliftbltt. WOUiMtiPl! 
within the moaning of the definition oontitlhtifi ill tiOoliiull HO fit title 
Indian Penal Oodo. Quoou fflinpi'dsa v lltt)iktsu)))i (i) ( I'llEcllM^'ft lux 

In this case one Jnwahir wim ooiiviotidfl of itti olfeuto jillllitilk 
able under sectiion 474 of liio Indian Poilttl Code, ill i'ofi jleoli 
of two documents, found in hiu pouaoeeion, Thu tluOiWWlitA Wdi'b 
a blank promissory note and a blank roocipk Both j'Mli'pOi'tfcd 
to have been signed by one BindhaynolmJ, At tlld top of ditoli 
was a one-anna adhesive stamp, but tho tiiglltihll‘6 WIW jJOt Wiitldil 
across the stamp, nor was the stamp cancelled iii fW(!0 I'll lit IdO 
with the provisions of section 12 of the Indian hi (Mr ip Act, 'flid 
papers were, in fact, printed forms with none of the particulars 
filled in. There was no specification of the person III v/hottfr invitin' 
either document purported to have been executed, hor of the 
date or place of execution nor of the amount of money involved, 
-From his conviction and sentence J&v/nhtr appealed to the 
High Court. 

MunsH Kanhaya Lai, for the appellant. 

The Government Pleader (Babtf JjjJM Moli/J/fo Ij/M&pji) for 
the Crown.. 


Eiggott. J. — The appellant Javeahir has been con vie ted of an 
cfeence punishable under section. 474 of the Indian Penal Code, in' 
respectrof a document,- or more strictly speaking, of two doehmeuts 
endorsed on separate halves- of a sheet of paper alleged to- have 
Been: found, m Bis possession.. The documents in question' are a 
Blank promissory note and g blank receipt. Both' purport' to- be 
signed by one- Bihdha-yadiaL At the top of each of theee papers 
there is" an adhesive suamp or one anna p bus the sigAatStr'e is not 
across: the stamp,, nor has' the stamp been cancelled i’m accordance 
with, the provisions of section f 2 of the Indian Stamp- Aej.f 'fo.. XX 
of id9&. The papers, in cues then are blank in- fehia* sense., that they 
are printed forms, with none of the particulars: filed id; There fa- 
ne specification of the person in whose favour' either, document 
purports. Pa he executed,, nor yet of the date or' place of eueeutiba 
nor yet- of the- amount of money involved.. The. document pun- 
ports on the face of if to be a receipt whereby" Biudhayncciai 

(i) (less) triad. 4k. 
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ackow lodges to have received an unspecified sum of money, on 
ati unspecified date from some person not specified. Similarly 
tlie other document purports to be a promissory note whereby 
Biudhaynclml binds himself to pay to, or to the, order of, an un- 
specified person, an unspecified sum of money, with interest 
and compound interest after six monthly rests, the rate of interest 
also remaining unspecified. What I have been asked to consider 
on appeal is whet hor all the requirements necessary to a conviction 
under section 474 of the Indian Penal Code, have been satisfied. 
The first question is whether these documents are forgeries. 

[His Lordship then discussed the evidence and found that 
they were forgeries, and that their possession by the accused was 
proved.] 

There remains however one point to he considered before the 
conviction can bo affirmed. The learned Sessions Judge has 
assumed that the documents in question, as they stand, are 
“ valuable securities ” within the meaning of the definition con- 
tained in section 30 of the Indian Penal Code, and falling within 
the scope of section 467 of the same Code. A very ingenious 
argument to the contrary has been pressed upon my notice on 
behalf of tho appellant. If the signature of the alleged Bindha- 
yachal upon these documents had been across the adhesive 
stamps, or those stamps bad been otherwise cancelled in accordance 
with section 12 of the Indian Stamp Act, No. II of 1899, there 
could be no possible question as to the provisions of section 20 of 
the Negotiable Instruments Act, No. XXVI of 1881, operating in 
respect of these documents. Even if it had to be conceded that 
the documents as they stood did not purport to be valuable 
securities, they would beyond all question purport to be documents 
giving authority to the holder of the same to make a valuable 
security. No doubt the holder of these documents had no inten- 
tion of propounding them or using them iu a court of law without 
•first cancelling the adhesive stamps ; but the documents as they 
stand cannot be said to be stamped in accordance with law. I am . 
of opinion, however, that these documents must be held ,to be, as 
they Bland, “ valuable securities ” within the meaning of section 
30 of tho Indian Penal Godo. There is an old case in volume VII 
oi the Madras High Court Beporbs, Appendix xxvi. in which the. 
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meaning of the words 0 purport to be ” was considered, and it was 
held that a document which had not been stamped, and was 
therefore not admissible in evidence, might nevertheless be a 
valuable security. The same point was again decided in the case 
of Queen Empress v. Ranasami (I). I am satisfied that the two 
papers in respect of which the appellant has been convicted do 
purport to be documents whereby a legal right is created within 
the meaning of section 30 of the Indian Penal Code. The appel- 
lant has therefore been rightly ‘convicted. - 

As regards the question of sentence, I must say that I should 
feel it more satisfactory if I were in a position to consider this 
question after having before me the result of the proceedings 
which I understand have been instituted in respect of the mort- 
gage deed propounded by Jawahir subsequently to the discovery of 
these two documents iu his possession. As the case now stands 
belore me, I am not prepared to say that the sentence passed is 
unduly severe. I dismiss this appeal. 

Appeal dismissed, 
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l.lio court, applied for permission to soil the house in suit to pay off 
cerf.um debts due by the minor. The District Judge, by his order 
dated the 10th of June, 3912, allowed Shahzada to sell the house to 
the highest bidder. It was put up for auction sale on the 23rd of 
June, 1912, and Jmami the appellant offered Rs. 1,300 for it. He 
was di rod ed by the District Judge to deposit the money in the 
bank which he did. The appellant then made out a draft sale- 
deed and it was put before the District Judge for his approval. 
That officer made certain amendments in the deed and on the 3rd 
of August 1912, ordered that the sale-deed be drawn up according 
to f ho amended draft. Imami the appellant was supplied with a 
copy of the amended draft and being under the misconception 
that the amendments had been made by Shahzada, refused to pur- 
chase the house until Shahzada and his brother, one Raja -Ram, 
also executed an indemnity bond. On the 3rd of February, 1913, 
one Gayadin applied to the District Judge to be allowed to pur- 
chase the house for Rs. 1.G00, on the terms of the amended sale- 
deed and Imami getting notico of this application, expressed his 
willingness to purchase the house for Rs. 1,300, according to the 
amended draft. The District Judge holding that the sale to 
Imami had been completed dismissed the application of Gayadin. 
Gayadin then offered Rs. 2,000 for the house and one.Haji Abdulla 
offered Rs. 2,200 for the house in suit The District Judge there- 
fore ordered the guardian. Shahzada to sell the house to the 
highest bidder. Imami thereupon instituted ‘this suit for specific 
performance of a contract of sale against the minor Musammat 
Kallo and for compulsory execution of the sale-deed. The 
Subordinate Judge, holding that a contract, detrimental to the 
minor’s interest could not he specifically enforced, dismissed 
the suit. The plaintiff appealed to the High Court. 

The Hon’ble Dr. Tej Bahadur Sapru, for the appellant 

When there was a contract and in pursuance of that contract 
the plaintiff had dene something, he is entitled to a decree for 
specific performance. Here the vendee appellant deposite 
Rs. 1,300 in the bank. The learned Subordinate Judge has 
clearly found that the contract for sale was complete. If so, 
am entitled to a decree. The appellant at first thought tiat 
the amendment had been made by the minor s guardian an 
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therefore he demanded an indemnity bond. As soon as he disco- 
vered ^lmt the amendments had been made by the District Judge 
he consented to purchase. A minor’s interest should certainly be 
protected, but not at the cost of others. The house according to 
the guardian’s own statement is worth Rs. . 900. The case of Mir 
Sarwarjan v. Fakhr-uddin (1) has been distinguished in a later 
case, viz; Babu Ram v. Said-un-nisa (2). In Mir Sarwarjan’s 
case the contract was made by a manager of- a minor’s estate. 
In the present case the contract was made by a certificated guardian 
and sanctioned by the court. Section 21, clause 2, of the Specific 
Relief Act, is no hardship to the minor. The value of the property 
is Rs. 900. If some person for some particular reason peculiar 
to himself is offering Rs. 2.200, that does not make any differ- 
ence to the intrinsic value of the property. A suit of this 
kind has been held to be maintainable in Krishnasami v. 
Sundarappayyar (3). A decree for specific performance of con- 
tract can be given against a minor when it is for the benefit of 
the minor -Khair-un-nissa v. Loke Rath (4). 

The sale will admittedly be for the benefit of the minor and 
that is the reason why it was allowed by the District Judge. The 
mere intervention of some extrinsic facts does not make this 
sale any the less beneficial. A sale for a larger amount will cei^ 
tainly be more beneficial but that does not prove that a sale to 
ns will not be beneficial. That the sale to my client is for the 
benefit of the minor is clear from the fact that it was sanctioned 
by the District Judge. Sections 28, 29 and 30 of the Guardian 
and Wards Act create a presumption in my favour. 

Dr. Surendra Rath Sen (Babu Anurup Chandra Muherji 
with him) for the respondent : — 

The case in 35 Allahabad is not in point as it was not a case 
for specific performance. Chittar Mai v. Jagannath (5) is entirely 
in my favour. The District Judge as the absolute guardian of 
every minor should always have a locus poenitentiae. When 
new facts came to the knowledge of the District Judge he was' 
certainly justified in recalling his previous order and directing 
a fresh auction sale. 

(1) (1912) I. L. R„ 39 Galo., 232. (3) (1895) 1. L. R., 18 Mad., 415. 

(2) (1913) I. L. R., 35 All., 499. (4) (1900) I. L. R.,’ 27 Calo., 276^- 

(5)(1907)I.L;R.,29 All., 213. 
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Hon bio Hr. Tej Bahadur Sapru, was heard in reply. 

iMAKr Baker ji and PiGGO rr,JJ . : — This appeal arises out of a suit for. 

Mdsammat s P c ci6c performance of an alleged contract of sale in respect of a 
Kalm. house. The plaintiff also asks for a declaration that he has become 
tbo absolute owner of the house. The facts are thess. The house in 
question belongs to the minor defendant Musammat Kallo. One 
Shahzada was appointed guardian of the minor under, the orders 
of the District Judge of Allahabad. The guardian Shahzada 
applied to the District Judge for permission to sell the house in 
question for the payment of debts due by the minor. The 
District Judge ordered the propert}' to be sold by auction to the 
highest bidder. The highest bid made was by the present plain- 
. tiff Imami, who offered to pay Rs. 1,300 for the property. On ' 
the Sthof July, 3012, the District Judge made an order to the 
oQcct that Shahzada, the guardian of the minor, was permitted 
to execute a sale-deed in favour of Imami, the draft being put 
Aip before the court for approval prior to the execution of the 
sale-deed. A draft was submitted and the District Judge made 
certain alterations in it. Imami, however, refused to purchase 
the property on the ground that the alterations in the draft 
which he believed had been made by or on behalf of the guardian 
did not meet with his approval. This is clear from the notice 
which he issued to the brother of the guardian in February, 1912, 
in which his pleader distinctly stated that he had refused to 
purchase the property. Subsequently it seems he consented to 
accept the purchase, but nothing was done for a long time. 
Meanwhile other persons had offered to purchase the property 
for a larger value and on the 25th of November, 1913, the lear- 
ned District Judge granted permission to the guardian to sell the 
property for Rs. 2,000 to another party. Thereupon the present 
suit was brought by the plaintiff on the 3rd of February, 1914. 

He stated in the plaint that he had by reason of the sanction 
given by the District Judge to sell the property to him, 
acquired the ownership of the property and that he was entitled 
to obtain a sale-deed of it from the guardian. As^ we have 
stated above, Shahzada was the guardian appointed by the District 
Judge, but Shahzada is no party to the present suit. When the 
suit was instituted he was named as the guardian of the minor. 
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but he refused to aot as guardian and thereupon another person, . 
namely Mata Ghulam, was appointed guardian ad litem, Shah- 
zada was not impleaded in his own person as a defendant. It 
would therefore be difficult, if the claim were allowed, to order 
Shahzada, who is no party to the suit, but who is the certificated 
guardian of the minor, to execute a sale-deed in the plaintiffs 
favour. The court below has dismissed the claim on the ground 
that the sale to the plaintiff would be detrimental to the interests 
of the minor. There can be no doubt that in a suit for specific 
performance it is in the discretion of theleourt to decree specific 
performance or not and in no case would; the court be justified in 
enforcing performance against a minor “ when such enforcement 
would be to his detriment. ” This was held by this Court in 
GhittarMal v. Jaganath Prasad (1). In the present case it is 
clear that there being a purchaser who has offered more than 
Ks. 2,000 for the property and for a sale to whom the learned 
District Judge has granted permission to the guardian, the sale 
to the plaintiff would surely not be to the benefit of the minor. 
On this ground alone the court would be justified in refusing to 
grant a decree to the plaintiff. Furthermore, there are in this 
case circumstances which would make it unreasonable to grant 
the plaintiff’s prayer. The original permission for the sale of 
the property was given so far back as July, 1912. In September 
of that year the court said that if the draft approved by 
the court was accepted, a sale-deed might be executed in the 
plaintiff’s favour. Apparently the plaintiff did not accept the 
draft, and as his own notice to which we have referred above 
shows, he refused to purchase the property. It was not until 
other purchasers offered larger sums of money for the property 
that the plaintiff expressed his willingness to accept the terms 
offered. Under these circumstances we think the plaintiff is not 
entitled to the decree asked for. It is clear that he has not 
■acquired any interest in the ownership of the property as he 
•asserted in his plaint. We dismiss the appeal with costs. 

Appeal dismissed. 
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(1) (1907) I. D. K.,29 All., 218. 
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Jltjorr JutUrt Sir Prnr-vuln Charan Bancrji and Mr. Justice Piggott,. 
RADIilKA PR A SAD I! A PUD I (Am.iCAKTj v. SECRETARY OP 
STATE I OR INDIA IN COUNOIIj (Opposite party)* 

Sr! .V«. 17 / 0 / li>W {Sucteiihn Certificate Act)— Certificate rcfuscd-Maiicrs 
(ole proved to entitle applicant 's> a certificate. 


A G ae.r.mciu prom;, r->ry note payable to one Madho Sahai wan assigned 
by rt r.-ghtord tlcnlby the K;at representative of Madho SahaUoono Radbika 
I’r.vid. Up-'it tho ftMsgnee applying I»r a certificate of succession in respect 
ofthiflr. itc.it w.v. refa-.cd on the ground that it v.ar, not established that the 


a tii.;.': h-.d himself n good nncf nubsh.ling title to tbonote. 

Jt<U. that whether the assignor of the applicant had n valid title or not, or 
whether tho a- tgnrni nt conveyed any title to the applicant, or whothor the debt 
,<i ret! red by the promissory note was recoverable or not, were not matters which 
the court h.vl to determine upon, nn application lor n certificate. Tho only 
quc’.tPn w-hieh tho court had to decide was whether the applicant was the 
repres utativo of the person to whom the debt war, alleged to have been due. 

This was nn appeal miking out of an order of the District 
Judge of Benares rejecting nn application for tho issue of a suc- 
cession certificate with reference to a promissory note which was 
issued in the year 1845, upon tho annexation of Tanjoreby the 
British Government. The note in quostion was one of a number 
of notes which were culled the Tanjore debt notes. One of these 
notes was issued to one Madho Salmi of Benares who died in 1862. 
In 1858, tiie Government of Madras issued a notification that it 


lmd reason to suspect that note number 307, issued to Madho 
Salmi, had nover come into his hands, and the Government .was 
prepared to consider tho claim of jrersons entitled to it, and upon 
proof of tho claim, the liability under the note was to be- 
dischargcd in September, 1S54-. Neither Madho Salmi uor his 
heirs put forward any claim. In 1S92, however, oue Jiban.Lal 
claimed payment of the money on the allegation that the note 
in question had been endorsed by Madho Sahai, tho original, 
holder, to Girdhari Lai tho prcdecossor-in-bitlo of the applicant. 
This claim did not find favour with the Madras Government which, 
held that tho title of the applicant was not proved. Two ,moie\ 
abortive applications were-mado by Jiban Lai in the years 1898, 
and 1900. la 1909, the promissory note was sold to the appellant 
under a registered instrument. It bore the endorsement pay 
to Girdhari Lai ’* which purported to have been signed by Mac Ho 

*First Appeal No. 9 of 191G, from nn order of B. J. Dalai, District Judge 
of Bonnrcs, dated tho 7tli of October, 191o. 
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Sahai. On the presentation of the application in court, the 
District Judge issued a notice to the Collector. A written state- 
ment was put in denying the applicant’s right to a succession 
certificate Under the assignment made to him and also a plea as to 
limitation was raised. The plea of limitation was repelled by the 
court below. It also held that the applicant was the assignee of 
Makund Lai, who was the legal representative of Madho Sahai, 
the original holder. But the application as regards the parti- 
cular note was refused on the ground that the note bore an endorse- 
ment of transfer to Girdhari Lai and consequently any assign- 
ment made by the legal' representative of Madho Sahai would 
confer no title upon the applicant. 

Dr. Surendra Nath Sen, for the appellant. 

Mr. A. E. Ryves, for the respondent. 

BANERJI and PlGQOTT, JJ. •: — The appellant filed an application 
in the court below for a succession certificate under Act No. VII 
of 1889, in respect of a Government promissory note described as 
a part of what is called the Tanjore debt. The promissory note 
was in favour of one Madho Sahai. He and his brother Beni Sahai 
are said to have formed a joint family. Madho Sahai died long 
ago and one of his daughters left two sons, one of , whom Madhuri 
Das, died in 1906, leaving a son Makund Lai. Makund Lai has 
assigned the note to the present applicant under a deed of assign- 
ment and the applicant as such assignee has applied for a succes- 
sion certificate. The court below refused to grant his application 
on the ground that it had not been established to the satisfaction 
of the court that the applicant’s assignor had a subsisting title at 
the date of the assignment. In our opinion this was not a question 
which the court ought to have gone into in the - present case. - 
Whether the assignor of the applicant had a valid title or not, 
or whether the assignment conveyed any title to the applicant, or 
whether the debt secured by the promissory note was recoverable 
or not, were not matters which the court had to determine upon 
an application for a certificate. . The only question which the 
court had to decide was whether the applicant was the represen- 
tative of the person to whom the debt was alleged to have been 
due. In this case the debt is alleged to have been due to Madho 
Sahai deceased and there is no doubt, according to the finding of 
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the court below that Makund Lai was the legal representative of 
. Madlio Sahai and the applicant is an assignee from him. There-' 
fore the representative tible.of the applicant was established and 
m fact the learned Judge granted him a certificate as such assignee 
m respect of another promissory note. Under these circum- 
stances the applicant was entitled to a certificate in respect of the 
promissory note No. 307. We allow the appeal and varyingthe 
order of the court below, direct that a certificate be issued under' 
the Succession Certificate Act in respect of the promissory note 
m question No. 307. Having regard to the circumstances we 
make no order as to costs. 

Appeal allowed. 


PRIVY COUNOIL. 


CHANDRIKA BAKHSH SINGH (Plaintiff) v. INDAR BIKRAM SINGH 

(Defendant). 

[On appeal from the Court of the Judicial Commissioner of Oadh.) 

Title, suit for declaration of— Transfer of estate made to plaintiff by widow of 
Oudh Taluydar in possession as hair of her husband'— Transfer made with 
consent of all the then existent next reversioners— Ref usal of Revenue 
authorities to record name of plaintiff as proprietor —Title set up by 
defendant under alleged will of deceased Taluydar which was found ■ by 
first court not to have be.en executed— Transfer found to be valid —Appeal 
by defendant and admission by him during hearing of appeal of hit soaiit 
of title — Practice— Failure to maintain appeal. 

This appeal arose out of a suit which related to'tlia transfer to the plaintiff 
of an impartible estate called Mahgawan by the widow oE an Oudh Taluqdar 
in possession of his. estate for a Hindu widow’s interest under the Mitakshara 
law. Tho transfer was made with the consent of the only next reversioners in 
existence at the date of the execution of the deed of transfer who both attested 
it. The defendant set up a title under an alleged will of the deceased Taluqdar, • 
In a suit brought for a declaration of the plaintiff’s title to the estate in 
consequence of the refusal of the Revenue authorities to have his name recorded 
as proprietor, the Subordinate Judge held that the defendant had no title as the 
deceased husband had never executed the alleged will, and that the transfer 
to the plaintiff was valid. On the hearing of an appeal to the Judicial 
Commissioner’s Go&rt by the defendant, he admitted the correctnesD of the 
first court’s decision as to his want of title. 

Held that' the Court of the Judicial Commissioner was wrong in then 
allowing the appeal and dismissing the suit on the ground that the widow had 

* Present Lord Atkinson, Lori Barker of Waddington, Sir John 

Edge and Mr. Ahe eb Am. . 
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no power to transfer the estate. The defendant having no title had no interest 
which enabled him to support the appeal which should have been dismissed 
on his admission. 

Appeal No. 53 of 1913 from a judgement and decree (25th May, 
1911) of the Court of the Judicial Commissioner of Oudh, which 
reversed a judgement and decree (3rd January, 1910) of the 
Subordinate Judge of Bara Banki. 

The facts shortly stated were as follows The estate in suit 
was an Oudh taluqa called Mahgawan, of which the second 
summary settlement was made with- one Pirthipal Singh to whom 
a sanad was granted, and on the passing of Act I of 1869 (the 
Oudh Estates Act), his name was entered in lists 1 and 2, pre- 
pared in accordance with section 8 of the Act. He died on the 
11th of March, 1877, and was succeeded by his son Jadunath Singh 
on whose death on the 25th of July, 1879, his widow Sheoraj 
Rani succeeded to the estate which at her decease on the 5th of 
May, 1897, passed to the mother of Jadunath Singh, Maharaj Rani. 

On the 13th of December, 1904, Maharaj Rani made an absolute 
transfer of the estate to Chandrika Bakhsh Singh, the appellant. At 
that date the only reversionary heirs were Mahabir Singh, the father 
of the appellant, and Bechu Singh. The deed of transfer was 
attested by both of them, and expressly recited that it was made 
with their consent. On the 9fch of November, 1908, further deeds 
affirming the transfer --were executed by them. An application 
made by Maharaj Rani after the transfer to the appellant to have 
his name recorded in the Revenue registers was opposed by the 
respondent Indar Bikram Singh, who alleged that Maharaj Rani 
had no power of transfer, and claimed title under an alleged will 
of Pirthipal Singh, dated the 25th of June, 1866. Mutation of 
names was refused by an order of the Commissioner of Fyzabad 
on the 5th of December, 1905, which was confirmed by the Board 
of Revenue on the 9th of March, 1908. 

In consequence of that refusal and in order to have his title to 
the estate determined Chandrika Bakhsh Singh on the 11th of 
December, 1908, brought the present suit for a declaration that 
he was the absolute proprietor of the estate, making Indar Bikram 
Singh, Maharaj Rani, Mahabir Singh, and Bechu Singh, defendants, 
of which the three last named admitted the plaintiff’s title. Indar 
Bikram Singh denied the title of the plaintiff, set up a title in 
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himself under the will of 18GG,and contested the suit on various 
oilier grounds, which appears in the judgement of the Judicial 
Committee. 

The Subordinate Judge held that Mnharaj Rani had executed 
the deed of transfer and had given the plaintiff possession of the 
estate I that Mahahir Singh and Bechu Singli were the next 
reversioners and lwd expressly consented to the transfer ; and that 
Pirfhipal Singh had not executed the alleged will under which 
alone Indar J5ilc ram Singh had .set up title to the estate. The 
Subordinate Judge was, however, of opinion that Maharaj Rani 
was not an absolute owner of the estate under the provisions of 
Act I of 1SG0, but that notwithstanding that the transfer was 
valid as having been made by the consent of the next reversioners. 

The Subordinate Judge made a decree in favour of the plaintiff. 
Indar Bikratn Singh appealed from that decision to the Court of 
the Judicial Commissioner, making Chaudrika Balchsh and 
Muhuruj Rani respondents. The latter died pending the appeal, 
and subsequently Mahahir Singh and Bechu Singh were made 
respondents. 

At the hearing of the appeal Indar Bikram Singh abandoned 
the only title under which he could claim, namely, that under- the 
alleged will of Pirthipal Singh, and, as in the absence of the 
transfer, the estate, on the death of Mahnraj Rani, had in fact 
vested in Mahahir Singh or in him and Bechu Singh, both of 
whom still satisfied and affirmed the transfer, it was argued that 
the appeal ought to abate. 

That contention was however overruled. The Court of the 
Judicial Commissioner (Mr. L. G. Evans, Judicial Commissioner, 
and Mr. B. Lindsay, Additional Judicial Commissioner) on the 
question of law came to the conclusion that the consent of the 
next reversioners could not make valid a transfer made without 
consideration \ and that the transfer in suit was consequently 
invalid. 

The decree of the Subordinate Judge was accordingly reversed 
and the suit dismissed with costs. 

On this appeal — 

Be Gruyther, K. 0., and 0. O'Gorman, for the appellant. 

A- M. Dunne and B< Dube, for the respondent. 
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-• After hearing counsel for both parties and without calling on jg-^g 
the appellant to reply their Lordships said the appeal would be 
allowed, and that reasons would be given later. 

1916 June , 28nd The reasons for the report of their 
Lordships were delivered by Sir John Edge : — 

" This is an appeal from a decree, dated the 25th of May, 1911, 
of the Court of the Judicial Commissioner of Oudh, which 
reversed a decree, dated the 3rd of January, 1910, of the Subordi- 
nate Judge of Bara Banki and dismissed the suit with costs. 

The facts necessary for the decision of this appeal may be 
briefly stated.' The dispute relates to the appellant’s title to 
an Oudh taluqa, known as Mahgawan, which was an impartible 
estate. The parties are Hindus, subject to the law of the Mitak- 
shara. On the i3th of December, 1904, Babuain Maharaj Rani, 
who held Mahgawan for a Hindu widow’s interest, made, by a 
deed of gift, an absolute transfer of Mahgawan to the appellant, 
and he obtained possession. To that transfer Mahabir Singh 
and his younger brother, Bechu Singh, were consenting parties. 

At the time of the transfer Mahabir Singh was the heir to 
Mahgawan expectant on the death of Babuain Maharaj Rani, and 
the appellant is his only son. Upon the transfer to] him the 
appellant applied to the Revenue authorities for mutation of 
names in his favour. On the 9th of January 1905, the respondent, 
who was not a member of the family which had held Mahgawan/ 
tiled objections, to mutation of names being made in the appellant’s 
favour, alleging that Babuain Maharaj Rani had no power to 
transfer the estate, and claiming title to it in himself under an 
alleged will of 1866, of Babu Pirthipal Singh, who had been the 
husband of Babuain Maharaj Rani. In consequence of the 
respondent’s objection, the Revenue authorities on appeal rejected 
the appellant’s application for mutation of names, and the appel- 
' lant, in order to clear his title and obtain mutation of names, was 
compelled to bring his suit. He brought this suit on the 11th 
of December, 1908, in the Court of the Subordinate Judge of 
Bara Banki, for a declaration of his title as proprietor of Mahga- 
wan. 

To the suit the respondent, and Babuain Maharaj Rani, 

Mahabir Singh, and Bechu Singh were made ' defendants. By 
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their written statements Babuain Maharaj Rani, Mahabir Singh, 
and Bechu Singh admitted the appellant’s title, and -Mahabir 
Singh and Bechu Singh expressly alleged that it was with their 
consent that Babuain Maharaj Rani had executed the deed of 
gift of the 13th of December, 1904, and that they had on the 9th 
of November, 1908, executed deeds of relinquishment in favour of 
the appellant, who was in proprietary possession of the taluqa. 

The respondent in his written statement denied the appel- 
lant’s title, did not admit that Babuain Maharaj Rani had 
executed the deed of gift of 1904 ; denied that she had any power 
to transfer the estate to the appellant ; did not admit that the 
appellant was in proprietary possession; alleged that Mahabir J 
Singh and Bechu Singh • were not legitimate; alleged that the. 
nearest reversioners were persons whom he described as Girdhara 
-Singh and Kalka Singh"; and asserted title in himself through .. 
the alleged will of 1866 of Babu Pirthipal Singh. 

The Subordinate Judge of Bara Banlci found that Babuain 
Maharaj Rani had executed the deed of gift of 1904, in favour 
of the appellant with the consent of Mahabir Singh and Bechu 
Singh, who were, he found, legitimate ; that the taluqa passed 
under that deed of gift to the appellant ; that the appellant 
was then and had been since the date of the deed of gift ia 
proprietary possession of the taluqa ; that Girdhara Singh and 
Kalka Singh were fictitious persons ; and that Babu Pirthipal 
Singh had not made the alleged will of 1866 ; and gave to the 
appellant a declaration that he was the absolute proprietor of 
the properties detailed in Schedules A, B, and G to the plaint, 
and would continue to ' be such proprietor after the death of 
Babuain Maharaj Rani. 

From that decree the respondent, on the 31st of March, 1910, 
appealed to the Court of the Judicial Commissioner of Oudh, 
making the appellant and Babuain Maharaj Rani respondents 
to his appeal. In June, 1910, Babuain Maharaj Rani died On 
the 9 th of February, 1911, Mahabir Singh, and Bechu Singh 
respectively filed petitions and affidavits in the appeal in the 
Court of the Judicial Commissioner, in which they asserted 
that the deed of gift of the 13th of December, 1904, had been 
executed by Babuain 'Maharaj Rani, by their advice and with 
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their consent; that the deed was valid, and that Baku C.innlnm 
Bakhsh Singh had been put in proprietary possession of the 
taluqa at the time of the execution of the deed, an 1 they prayed 
to be added as respondents to the appeal. On the 2-th oi March, 
1911, hlahabir Singh and Bechu Singh were by order of the 


Court of the Judicial Commissioner added ns respondent? to that 
appeal. 

When the appeal came on for hearing in the Court of the 
Judicial Commissioner, R ija Indar Bikram Singh, through his 
counsel, informed the Court that he did not contest the decision 
of the Subordinate Judge as to the alleged will of 1SG6, or as to 
the non-existence of the alleged reversioners, Girdhara Singh and 
Kalka Singh, or as to the execution of the deed of gift of the 
13th of December, 1901, and his counsel confined his contention 
in opposition to the decree of the Subordinate Judge to an 
argument that the deed of gift did not represent any genuine 
transaction, and that Bahuaiu Maharaj llani had remained in 
possession, and had no power to confer any valid title upon 
Babu Chandrika Bakhsh Singh. 

The suit was not a suit for the ejectment of a defendant 
who was in possession, in which the plaintiff would have to 
prove a better title in himself to the possession of the property 
than the title of the defendant. On the contrary, it is a suit for 
a declaration of title by a plaintiff who was and is in possession, 
The Subordinate Judge had found that Raja Indar Bikram 
Singh had no title, and when the correctness of that finding 
was not disputed in the Court o f the Judicial Commissioner of 
Oudh, it should have been apparent to the Judges of that Court, 
who were hearing the appeal, that as Ilaja Indar Bikram Miugh 
had failed to prove that he was, even remotely, concerned in 
the title to Mahgav/an* and in the right to the propnetaiy 
possession of that taluqa, ho had no title to protect and no 
interest which could give him n, right to eonte-.t the /he !».»« fjnn 


of title which JU h\i Char, -Ink a Cmgb fi.vj opined, „,t,l 
that the appeal to that Court nbouid ho di urn ;:=■ oh fg.ja Indar 
Bikram Singe vac a more imp >/r,»no,V, inVr/ono? In another 
person’s affair. Too Judge; who bo,//; >, ;.ppoJ, however, 

.. instead of disw^-dog h. i/go a Sony /.„0 under '.ha 
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circumstances, a purely academic discussion as to the powers of 
a Hindu widow to dispose of property, and finally allowed the 
appeal and dismissed the suit with costs. 

Their Lordships, at the conclusion of the argument, humbly 
advised His Majesty that this appeal should be allowed ; that 
the decree of the Court of the Judicial Commissioner of Oudh 
should be set aside with costs ; and the decree of the Subordinate 
Judge of Bara Banki restored. 

The respondent was ordered to pay the costs of the appeal. • 

Appeal allowed. 

Solicitors for the appellant : T. L. Wilson & Go. 

Solicitors for the respondent : Barrow, Rogers & Nevill. 

J. V. W. 


P.O.* 
1916 
June, 23, 


FATEH OHAND (1st Defendant) v. RUP OHAND (Pdaintiff). 

AND ANOTHER AFFEAD. 

Two appeals consolidated. - v 

[On appeal from the High Court of Judicature at Allahabad,] 

Hindu law — Will— Construction of will — Will of Hindu widow in possession 
of her husband’s estate— Bequest of whole estate to one person on conditions— 
Condition containing exception to conveyance of entire estate— Beguost of portion 
of estate to a different legatee — Owner in possession— filalik-o-qabiz— .d&sofMfc 
or limited estate. 

A Hindu widow in'possession of her husband’s estate disposod of it by will 
as follows: — “ Under the will of my husband I am tho'solo 'owner in possession’ 
of his entire estate and possess all the proprietary powers ... I boqueatli 
the entire estate of my husband to Fateh Chand . . . subjeot to the following 
conditions . . . (1) So long as I live I Ehall continue to bo tho ‘ ownor in 
possession’ of the entire estate , . . and possess all tho powors such as making 

sales, mortgages, gift, etc. (2) After my death tho said person (the legateo) 
shall become the 1 ownor in possession ’ of the entire estate 4 of my husband, 
and he, too, shall possess al 1 the powers of alienation like myself, (4) I kavo 
bequeathed mauza Kkudda with all the property to Musammat Gomi . . • 

After my death she shall be the ‘owner in possession ’ of the ontiro property 
in mauza Khudda aforesaid.” 

Held (affirming the decision of tho High Court) that on tho construction 
of the will the words "owner in possession” (malig-o-qabis) ib clause 4, 
conferred on Musammat Gomi an absolute estate, and that completeness of tho 
ownership and possession was not altered by any other oppressions in the 
viill.Surajmani v. Babi Nath Ojha (1) followed. 

Taking all the clauses of the will together there was no ropugnnnej in 
such a construction, for, though the entire estate was convoyed in the first place 

* Present : — Lord Shaw, Lord Parsiooh and Mr. Ameeb Ali. 

(1) (1907) I. L. R. 30 All., 84 ; L- R-, 35 I.A., 17. 
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to Fateh Chand, it was subject to conditions, one of which (clause 4) bequeathed 
mauza Khudda as an exception to the conveyance of the entire estate. • 

Consolidated Appeals No. 135 of 1915 from two judgements - 
and decrees (5th February, 1913) of the High Court at Allahabad, 
which partly affirmed and partly reversed a judgement and de'cree 
(11th March, 1911) of the Court of the Subordinate Judge of 
Saharanpur. 

These two consolidated appeals arose out of a suit brought 
by the respondent for possession of a village named Khudda, which 
the plaintiff alleged belonged to Musammat Gomti Kunwar, 
widow of Lala Sri Kishau Das ; that by her will, dated the 18th 
of September, 1901, she bequeathed -the village to Musammat 
Gomi, daughter of Shibba, and wife of Suraj Mai ; and that 
Musammat Gomi on the 26th of November, 1908, executed a deed 
of gift in his favour of part of the village, and on the 3rd of 
December, 1908, executed a deed of sale to him of the remaining 
part. The suit was brought against Fateh Chand, the present 
appellant, and Musammat Gomi was made a pro/orma defendant. 
Fateh Chand, who alone contested the suit, admitted that Musam- 
mat Gomti made the will, dated the 18th of September, 1901, and 
that she thereby made a bequest of the village Khudda in favour 
of one Musammat Gomi, but he alleged that Musammat Gomi, the 
legatee under the will,- was not the daughter of Shibba and wife 
of Suraj Mai; but another person of the same name ; and further 
that even assuming that Musammat Gomi, the daughter of 
Shibba and wife of Suraj Mai, was the legatee, the will of 
Musammat Gomti was subsequently revoked, and her entire 
property bequeathed to" himself, Fateh Chand. 

- The will of Musammat Gomti Kunwar, who died on the 11th 
of January, 1903, was, so far as it is material, 'as follows : — 

“ Under the will of my husband I am the sole owner in 'possession of his 
entire estate and possess all the proprietary powers. I have no male or female 
issue, and life is uncertain and not everlasting. Henoe, through foresight and 
with a view to avoid future troubles and disputes, T, in a sound state of body 
and mind, bequeath the entire estate of my husband to Fateh Chand, son of 
Lala Sri Ram Das, who is related to me as the son of my * jeth ’ (husband's 
elder brother) subject to the following conditions, I covenant in writing that 
I shall abide by the following conditions 

“1. So long as Ilive, I shall continue to be the owner in possession of 
the entire estate, the subject of the will, and possess all the powers, such as 
(those of) making sales, mortgages, gifts, etc. 
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" 2 - A!tor m y flcatb . tbo sa i3 Person (tbo legatee) shall become the owner 
in possession of fcho ontivo estate of my husband and ho, too, shall possess all 
powers of.nlionation like mysolf. 

" 4 - 1 ha vo bcquonthocl mauza Khudda, with all .the properly, to Musam- 
mat Gomi, tho daughtor of my priest, p prohit ’) whoso marriago was celebrated 
by my fathor-in-Iaw and whom I have brought up as my own daughter. After 
my death, sheishall bo tho ownor in possession of tho ontiro proporty in mauza 
Khudda aforesaid.’' 

On tho 13 tli of November, 1902, Musammat Gomti made a 
deposition in the presence of a Deputy Magistrate of Saharanpur, 
and stated ( inter alia ) as follows : — 

“ Fateh Ohand should perform.my obsequies, and he is tho, owner on my 
bohalf . . . ho is tho ownor of my proporty, goods, and chattels . . 

Tile main questions argued in the Lower Courts were — - 

(1) Whether Musammat Gomi, wife of Suraj Mai, and the 
plaintiff’s vendor, was the real legatee under the will or some other 
woman of that name ? As to that it was found by both Courts in 
India concurrently on the evidence that the plaintiff’s vendor was 
tho real legatee. That question therefore was finally decided. 
Both Courts also held with regard to question (3) as to the alleged 
revocation of the will that it was not revoked by the deposition ' 
made by the testatrix on the 13th of November, 1902. That, 
though a question of law was also considered settled ; and 
practically the only question for determination on these appeals 
was — 

(2) Whether oh the true construction of the will Musammat 

Gomi was entitled to an absolute estate or only to an estate for 
life ? * v 

The Subordinate Judge answered that question • by hold- 
ing that the legatee took only a life interest in the village 
Khudda. From the decree of the Subordinate Judge both 
parties appealed to the High Court, the plaintiff on the . ground 
that he was entitled to an absolute interest, and the defendant 
contending that the plaintiff took no interest whatever in the 
village. 

The High Court. (Sir H. Richards, C. J., and Sir P. C. 
BaneRJI, J.) set aside so much of the Subordinate Judges 
decree as in any way limited the estate of the plaintiff m the 
.property in dispute, and held him entitled to an absolute estate 
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in Khudda. The material portion of the judgement was as 
follows : — ■ „ 

“ The learned Subordinate Judge has, for reasons which he has given in his 
judgement, held that on the true construction of the will as a whole, Musammat 
Gomi only took an estate for her life. He lays a good deal of stress upon the 
words in clause (2) giving all powers of alienation to Fateh Ghand and to the 
omission of words of the same nature in clause (4). He then goes on to say 
that by reading clause (4) 1 as conferring merely a life estate, he oan reconcile 
both olauses of the will.’ We cannot agree with this view. Having regard to 
the recent ruling of their Lordships of the Privy Oouncil (1) if clause (4) stood 
alone, we certainly would have to hold that Musammat Gomi took an absolute 
interest, and not merely a life-interest. 

“ We have then to see whether there isjanything else in the will to lead us 
to believe that merely a life-interest was intended. The case cannot be put 
more forcibly than it was put by the learned Subordinate Judge. We,- how- 
ever, thiuk that his reasoning is not quite complete, because by interpreting 
clause (4) as giving merely a life-estate, would not reconcile the two clauses or 
give effect to clause (2). Clause (2) provides that, after the death of the 
testatrix, Fateh Chand should at once become the absolute owner in possession 
of the entire estate. It is impassible to reconcile this clause with clause (4), 
which undoubtedly gives at least a life-estate to Musammat Gomi. We are 
bound to consider each clause by itself, and we must hold that under clause (4) 

- an absolute estata is conferred upon Musammat Gomi. There are no words 
in clause (4), or in any other part of the will save, as already mentioned, which 
could in any way limit the estata conferred upon Musammat Gomi to a mere 
life-estate.” 

The appeal of the plaintiff was consequently allowed and that 
of the defendant was dismissed. 

The defendant appealed from both decrees to His -Majesty 
in Council. . 

On these appeals — 

He pruyther, E. G and J. M. Parikh, for the appellant, 

. contended that on the construction of the will the decision of 
the Subordinate Judge was right, and that the legacy on which the 
claim was based conferred only an estate for life on Musammat 
Gomi. The language employed by the testatrix in describing 
her own absolute interest and the absolute interest she intended 
Fateh Chand to have was different from the terms used by her 
in conferring the interest she intended to give to Musammat 
Gomi, from which the presumption was that the latter’s -interest 
was meant to be of a limited nature. The word “ malik ” only 
(1) (1907) Surajmmi v. Bail Walh Ojha, I. L.R., 30 All, 84 ; L.R., 35 1, A., 17. 
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conveyed an absolute interest where the terms used did not 
indicate a more limited estate. ^Reference was made to Lalit 
Mohan Singh Roy v . Ghuhliun Lai Roy ( 1 ) 5 Surjamctni v. 
Rabi N ath Ojha (2) ; and Punohoo Money Dossee y. J’royluJeho 
Mohiney Dossee (3). Express words , of inheritance, it was 
submitted, were necessary to' convey a larger estate than a 
woman ordinarily held. A life-interest in mauza Khudda 
therefore was all that Musammat Gomti conveyed to Fateh 
Chand. 

Sir W. Garth and B. Dube , for the respondent, were not 
called on. 


. 1916, June 83rd : — The judgement of their Lordships was 
delivered by Lord Shaw : — 

In these consolidated appeals it has been admitted in the 
argument submitted to the Board by the counsel for the appellant 
that substantially only one question falls now to be determined. 
That question has reference to the construction of a will, dated 
the 18th of September, 1901, of one Musammat' Gomti Kunwar. 
In that document there is a description of the title of the 
testatrix given in the following words : “ I am the sole owner 
in possession of his -‘[her husband’s] ’ entire estate and possess 
all the proprietary powers.” Their Lordships note' that through- 
out this will the term thus translated “ sole owner in possession ” 
or “ owner in possession ” is malik-o-qabiz. ' ' 

Having thus described the property she proceeds to bequeath 
“ the entire estate of my husband to Fateh Ohand.” There is, 


however, appended to this bequest of the entire estate the subject- 
ion of the whole of the estate “ to the following conditions,” 
and a covenant in writing by herself that she would abide by those 
conditions. One of those conditions is in the following terms:-— 
(4) “ I have bequeathed mauza Khudda, with all the property to 
Musammat Gomi, the daughter of my priest (prohit), whose 
marriage was celebrated by my father-in-law, and whom I have 
brought up as my own daughter. After my death, she shall be the 
owner in possession of the 'entire property in mauza Khudda 

aforesaid.” „ 

a) (1897) I. L. Hi, 24 Gale., 834 ; L, E., (2) (1907) I. L. R; 30 AIL, 84 ; L. R., 

24 1. A., 76. 35 1. A., 17. 

(3) (1884) I. L. R., 10 Calo., 842 (347). 
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Their Lordships hold that there can be but little doubt that 
under the first sentence of condition 4, there would have been a 
competent bequest of the village Khudda, with the totality of 
rights falling under the designation “ jumla-i-hakiat .” 

Under the second part of condition 4, which says that the 
village is to be owned in possession, their Lordships cannot hold 
that there has been any abatement of the force of the words 
employed. Those words are malig-o-qabiz. Translated “ owner 
in possession ” they truly are “ owner and possessor of.” There 
can, according to their Lordships’ view of this will, if condi- 
tion 4 were alone under construction, be therefore no doubt, 
under either branch of it, that that village now belongs under 
this will, to Musammat Gomi. 

The argument presented, to the Board, however, was that 
while that same form of expression was used in earlier portions 
of the will, there were appended to it certain conditions or 
elaborations of which a sample may be given from condition — I. 
c< I shall continue,” says that portion of the will, “ to be the 
owner in possession of the entire estate the subject of the will,” 
and then there are added these words ** and possess all the 
powers such as (those of) making sales, mortgages, gifts,” etc. 

In their Lordships’ opinion these expressions do not abate 
from the completeness of the ownership and possession, nor do 
/ they fortify it in any way whatever. Accordingly condition 4, 
omitting the words which are thus surplusage, has to be given 
effect to, and it must be given effect to in the full sense recog- 
nised by law. 

Their Lordships are of opinion that with regard to that- 
sense there is now in the Indian law no doubt whatever. The 
judgement of Lord Collins in Surajmani v. Babi Nath Ojha 
(1), attaches to the word malik-o~qabiz unquestionably a signi- 
fication of a full ownership in property. Such an ownership in 
property in their Lordships’ view was thus conveyed in this 
village to Musammat Gomi, and their Lordships will only 
- conclude these observations by saying that in their view there is 
no repugnancy in such a construction. It is perfectly true that 
_ the entire estate was conveyed in the ’first place to Fateh CHand, 
(1) (1907) I. L. R., 30 All,, 84 ; L. R., 35 I, A., 17. 
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but it was subject to conditions. On a perusal of those condi tions, 
No. 4, occurs to the effect that as an exception from the convey-' 
anee of the entire estate this village is conveyed. This is not 
a repugnancy in the proper sense of the term, and taking the 
clauses of the will together it simply means that Fateh Chand 
takes the entire estate, with the exception of this • village, while . 
it, in proper conveyancing terms, is disposed of in favour of 
Musamm&t Gomi. 

Their Lordships are accordingly of opinion that there is no 
ground for the argument which would upset the judgement of 
the learned Judges of the High Court. Their. Lordships agree 
with tliatljudgement, and they also agree with the observations 
made as to the judgement of the Subordinate Judge who, with 
much care had arrived at a different conclusion. The "views of 
the High Court are shared by this Board, and accordingly they 
will humbly advise His Majesty that these appeals he dimissed . 
with costs, including the costs of the petition, for special leave 

to appeal. 

Appeals dismissed. 

Solicitors for the appellant : T. L. Wilson & Go. 

Solicitors for the respondent : Barrow, Rogers &- Rev ill. 

W J.V. W. 


APPELLATE civil. 


B0for6 - 4 8ir Henry Richards, Knight, Chief Justice, and Mr Justice 

Muhammad Rafig. 

•RENT PRASAD andIanotheb (Defendants). v. LAJJA^RAM (Plaintiff).* 
m- _ Guardian-Suit to set aside a decree against a" minor- Minor properly 
MUM in such suit -Fraud or collusion of guardian, . 

A deoree obtained^against an infant properly made a [party And properly 
represented in the ease cannot >.«* aaide. by, means.of «| separate amt eacept 
upon proof of fraud or collusion on the part of the guardum. 

The facte of this case are fully set forth rn the judgement. , of 
ihe Court. 


- ££Z 

•Hdge ofAgra, dated the 7th of November, 1914, rcversmga *«**,*& 

*ath Banerji, Subordinate Judge of Agra, -dated the 16th V , 
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1 

Mr. J. M. Banerji (with him Balm Lalii Mohan Boinerji), 
for the appellants. 

Munsbi Narain Prasad Asthana, for the respondent. 

- Richards, 0. J., and Muhammad Rafiq, J.— This appeal 
arises out of a suit in which the plaintiff, in effect, sought 
to set aside a decree which had been obtained by one Beni 
Prasad. Beni Prasad’s suit was based on the following allega- 
tions. He said that Lajja Ram owed a debt to one Ram Singh, 
that a creditor of Ram Singh had attached this debt and sold 
it in execution of a- decree ' obtained against Ram Singh and 
that he (Beni Prasad) was the auction-purchaser of the debt. 
At the time "that Beni Prasad brought his suit Lajja Ram 
was “ technically ” a minor. His mother had been appointed 
his guardian . under the Guardians and Wards Act. On this 
account the attainment of majority by Lajja Ram was post- 
poned from the period of eighteen years (according to Hindu 
law), -to the special period of twenty-cne years prescribed by the 
Guardians and Wards Act. Beni Prasad accordingly sued Lajja 
Ram through his certificated guardian who, at the time of the 
institution of the suit,, was the defendant No. 2, one Tikait 
Narain. The allegation in the plaint in the present suit is that 
Tikait Narain colluded with Beni Prasad and did not plead 
limitation, that if limitation had been pleaded, it would have 
been found that the alleged debt due by Lajja Ram to Ram 
Singh would have been barred by limitation, that the result of 
not pleading limitation was that Beni Prasad got a decree. It is 
this decree which the plaintiff seeks to set aside having now 
come of age. The court of first instance dismissed the plaintiff’s 
suit. The lower appellate court remanded the case for a finding 
on certain issues. The first issue was whether the plea of 
limitation could have been raised. The second issue was 
whether there 'had been collusion between Beni Prasad and the 
minor’s guardian. The court found that the plea of limitation 
might have been raised but that there was no collusion or ' fraud. 
On the return of the findings the District Judge granted the 
- plaintiff a decree. He does not in any way find fault with the 
facts found by the Subordinate Judge upon the issues remanded, 
but he was of opinion that where it was shown that the plea oi 
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limitation might have been raised, the mere fact that it was not 
raised, entitled the plaintiff to have the decree . set aside. No 
doubt it is possible for a minor, where his guardian has conducted 
his ease with gross negligence, to- come to the court and seek 
relief by way of review of judgement. No doubt also a minor is 
entitled by a separate suit to set aside a decree that has been 

obtained against him by fraud. The present proceeding is a 

separate suit and we entirely agree with the remarks of Field, 
J. in the case of Raghubar Dayal Sahu v. Bhikya Lai (1). At 

page 76 the learned Judge says If it be sought to set 

aside a decree obtained against an infant properly made a party 
and properly represented in the case and if it be sought to do 
this by a separate suit, I apprehend that the plaintiff in such a 
suit can only succeed upon proof of fraud or collusion..” Bet us 
consider for a moment the facts of the present case. Tikait 
Narain was the certificated guardian of the minor, that is to 
say, he was the guardian appointed by the District Judge previous 
to the institution of the suit and probably on the application of 
the minor’s mother or the minor himself. Lajja Ram was a 
minor technically only. Had it not been for the fact that a 
guardian had been appointed by the court, he would have reached 
his full age a 'considerable time before the institution of the 
suit. Lajja Ram had property and there was no reason why he 
himself should not have put forward and instructed the pleader 


to put forward every plea and every circumstance which would 
have enabled him successfully to defend the suit brought by Beni 
Prasad. The allegation against the guardian is that he neglected 
to plead limitation. There is no evidence of any kind- to connect 
Beni Prasad with the omission of the guardian to plead limita- 
tion. Further more the plea of limitation is one to which effect 
can be given even though not pleaded. The court is bound to 
give effect to the provisions of the Limitation Act, of its own 
motion. Therefore, notwithstanding the omission to plead limita- 
tion the facts and circumstances could have been given at the 
trial. In our opinion there was no evidence from which the 
court could infer collusion on behalf of Beni Prasad. If the 
•view taken by Field, J. in the case to which we have referred is 


(i) (1885) I. L.R., IS Calc,, 09 . 
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correct, this in itself is sufficient ground for dismissing the plain- 
tiff’s suit. Even if we were to hold that a minor o an avoid a 
deoree by a separate suit solely on the ground of the gross neg- 
ligence of his guardian, we do not think under the circumstances 
of this case any such negligence has been established, bearing in 
mind, in particular, the fact of the age of Lajja Ram, who the 
learned Subordinate Judge says was a very intelligent young 
man. We think the view taken by the Subordinate Judge was 
correct and that his decree should bej^restored. We accordingly 
allow the appeal, set aside the decree of the learned District 
Judge and restore the decree of the court of first instance ' with 
costs.. 

Appeal allowed} 
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Before Justioo]Sir Pramoda Oharan Banorji. 

EMPEROR v. GH AMMAN AND othbrb » 

Act (Local) No. X of 1900 (N.-W- P. and Oudh Municipalities Act), section 182 
—■Breach of rule made under clause ( e ) of section ISO.— Notice. 

Id order to ronder a person liable to punishment! for breach of a rule 
made under olause (a) of seotion 130 of the Municipalities Aot (Local I of 1900), 
by reason of the continuance of salo or exposure for sale of oortain specified 
artioles upon any premises whioh wore at the time of the making of suoh rule 
used for suoh purpose, it is necessary that six months* notico in writing 
should have been served upon him in the manner provided by law ; and oon- 
viotion in the absence of suoh notioe is bad in. law. 

The facts of this case are fully set forth in the judgement of 
the Court. 

The Assistant Government Advocate, (Mr, R. Maloomson), for 
the Crown. 

The opposite parties were not represented. 

Banerji, J .—-This case has ■ been referred by the learned 
Sessions Judge of Budaun with the recommendation that the 
conviction of the twenty-three accused persons in this case under 
section 132 of the Municipalities Act, should be set aside 
and the fines imposed on them refunded. It appears that the 
Municipal Board of Ujhani made a rule under section 130 of the 
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Aot), prohibiting the exposure for sale or sale of fruits [and vege- 
tables outside the limits of the Municipal market unless the persons 
so selling, or exposing for sale, obtained and held a licence.. The 
rule was sanctioned by Government and was publicly proclaimed 
on the spot. , The accused persons not having obeyed the- rule 
were prosecuted and convicted and sentenced to different amounts 
of fine. The learned Sessions Judge is of opinion that they were - 
protected by the proviso to section 130 of the Act, which is to 
the effect that “ no person shall be punishable for breach 'of any 
rule made under clause (a), or clause (e), by reason of the continu- 
ance of such manufacture, preparation or exposure for sale or 
sale,- upon any premises which are at the time of the making of 
suclj rule used. for such purpose, until' he has received from' the 
Board six months’ notice in writing to discontinue such manu- 
facture, preparation or exposure for sale, or such sale in such 
premises.” Section 143 prescribes the mode in which notice is to 
be served. It is admitted in the present case that notice was not 
served on each of the twenty-three accused in the manner laid 
clown In section 143. It was not proved that the accused were 
doing anything beyond continuing the exposure of their goods for 
sale or the sale of fruits and vegetables at a . place called the 
Gandanala. That was the place according to the Secretary’s 
evidence, where fruits and vegetables were exposed for sale and 
sold, and the accused apparently were exposing their goods and 
selling them at that particular place. This "was clearly a case 

in which the accused continued the act which they were pro- 
hibited from doing by the new rule promulgated by the Muni- 1 
cipality. In order to render them liable to punishment for 
co mmi tting such breach, it was necessary that notice should have 
been served on them in the manner provided bylaw. As this 
was not done they were not liable to punishment -and are pro- 
tected by the proviso to section 130. I agree with the view 
taken by the learned Sessions Judge and accepting his recom- 
mendation, I set aside the convictions and sentences and direct 
that the fines, if paid, be refunded. 

Conviction set aside. 
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Before Mr. Justice Biggotl and Mr. Justice Walsh. 

EMPEROR v. BEOEAN PANDE akd othebs. * 

Joinder of case— Offences of the same kind committed in respect of different 
persons— Legality of joint trial— Criminal Procedure Code , sections 234, 239— 

Practice. 

The words “ ofienoes of the same kind ” used in section 234 of the Code 
of Criminal Procedure, and asjdefined by sub-clause (2) of the said seotion, do 
not imply that the offences should necessarily have been committed against 
the same person. Where therefore there were six persons aooused of having 
been jointly concerned in carrying on a systematic swindle, and three joint 
charges were framed against all the accused, held that there was nothing 
illegal in the procedure. 

In this case six parsons were jointly tried. The prosecution 
alleged that the six accused had joined together in working a scheme 
for swindling the public by means of false advertisements. They 
published advertisements in a newspaper, styling themselves as 
a Trading Company of Benares City, offering to supply the 
public with silk and watches on certain terms. Several indivi- 
duals were induced by the advertisement to send money to 
them, and instead of the silk and watches advertised they received 
parcels containing Indian corn cobs. The men were caught and 
tried together at the same trial. Three such instances of cheating, 
occurring within one year, were selected, the three individuals 
oheated being residents of different places ; and a charge of cheat- 
ing under section 420, Indian Penal Code, was framed against each 
of the accused in respect of each of these three counts. There 
was no charge of criminal conspiracy. The trying Magistrate 
found each count proved against each accused and sentenced 
them to various terms of imprisonment. On appeal the Sessions 
Judge, relying principally on Empress v. Murari (1) and 
Queen Empress v. Jwala Prasad (2) held that the trial was 
vitiated by an illegal joinder of charges ; and without entering 
into the merits of the case set aside the convictions and 
sentences and directed a re-trial according to law. Ag a i n8 t’ 
this order the Local Government applied in revision to the 
High Court. 

• Criminal Revision No. 196 of 1916, by the Local Government, from an order 
oi E. M. Nanavufcty, Sessions Judge of Benares, dated the 1st of February, 
1916. « 

(1) (1881) t L. R-, 4 All., 147, (2) (1884) I. L. R„ 7 All., 174. 
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Eeohan 

Pande. 


the inPian law reports, [vol. xixvm . 

The Government Advocate (Mi. A. K Ryves), for the Crown. 

. Seetion 234 of tlie Code of Criminal 'Procedure sanctions a joint 
trial for offences of the. same kind in cases like the present. 
That section does not lay down that the offences of the same 
kind must have been committed against the same individual. The 
ruling in I. L. R., 4 All., 147, was under the old Code of 1872, 
and is a mere ipse dixit. Mr, Justice Straight was probably 
thinking of the English Act. But the Indian Legislature has left 
out the words “ committed against the same person.”. The case 
of Suhedar Ahir v. Emperor , (1) lays down the correct law and 
reviews all the cases on the point. He also referred to Cr. R. 
*No. 195 of 1916. 


^Judgement in Cr. R. No. 195 of 1916. 


Piggoet, J.— In this case ons Jagardeo was tried at one trial in respect of 
two acts of theft committed in the course of the same night. It was alleged 
that he stole bajra from one man's field and rice from the field of another. 
He appealed to the court of Session, and there the learned Sessions Judge, 
holding that the trial was illegal, . has directed him to he retried. The oaso 
has been brought to our notice and we have -taken np the matter in the 
exeroise of our revisional jurisdiction. It is said that there is authority of this 
Gourt in favour of the view taken fay the learned Sessions Judge. The case 
of Empress v. Murari, (2) was decided on a differently worded section of the 
Criminal Procedure Code of 1872. If it is necessary to say so, we are quite 
prepared to say that that decision should no longer be regarded as laying down 
the law as it stands under the Criminal Procedure Code at present- in foroo. 
The learned Sessions Judge seems to have appreciated this point, but to havo 
been of opinion that the decision in Empress v. Murari (2) was re-affirmod in 
the case of Queen-Empress v. Jwala Prasad (3). 

It was remarked at the close of that, judgement that tbo decision in 
Empress v. Murari (2) was under a different statute and would not he afiooted 
by the deoision then being pronounced. It seems to us that, so far from the 
learned Judge’s desiring to lay it down that the deoiBion in Empress v. Murari 


(2) was a correot exposition of the law as it stood underthe Criminal Procedure 
Code of 1882, they suggested the contrary. At any rate nothing was decided 
in the Fall Bench case of Queen-Empress v. Jwala Prasad {3) with regard to tho 
meaning or efieot of the expression " offences. of the same kind” as used in 
section 234 of the Criminal Procedure Code, and at defined by suh-clauso (2) of 
the said'seotion. Taking these words into our consideration it scorns clear o 
us that the “ offences of the same kind ” referred to in,that seotion need no 
necessarily have been committed against .the same person. This P^' n ° P 
has recently been affirmed by the Calcutta High Court in Sube ar t , 
Emperor ( 1) after an exhaustive review of previous authorities. 

(1) (1915) I. L. R., 43 Calc., 13. (2) (1881) I. L. R., 4 All., 147. 

(3) (1884) I, L. R-, 7 AIL, 174. 
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Balm Satya Ghandra Mulcerji, for the accused. 

The joint trial-for three distinct offences committed against 
three different individuals was illegal ; 'Empress v. Murari (1). 

That ruling was considered in the Full Bench case of Queen- 
Empress v. Jwala Prasad (2) ; and it was expressly stated there- 
in that the decision in the former case “ will be unaffected ” by 
that in the latter. In the Full Bench case a post master was 
charged with, and tried at one trial for embezzlement of three 
separate sums of money handed over to him by different indivi- 
duals for remittance by Postal Money Order. But it was held 
that as soon as .the amounts were paid in at the Post Office they 
ceased to belong to the persons who paid them and became 
Government property, and so the offences were really against the 
same person. If the Full Bench had meant to lay down generally 
that section 234 of the Code of Criminal Procedure, then in force 
(which is identical with the present section 234) was not limited 
to the case of offences committed against the same person they 
would not have expressed the reservation in favour of the decision 
in I. L. R., 4 All., 147. The Full Bench ruling in effect left the 
earlier case intact in cases where the circumstance that the 
offences were really against the same individual did not exist. The 
difference between the language of the present section 234, and the 
corresponding'section of the Code of 1872, is not such as to warrant, 
of itself, the abrogation of the ruling in I. L. R., 4 All., 147. 

Then, in the present case, six p'ersons have been jointly tried, 
each for three distinct offences. Such a joint trial is improper 
and the accused are likely to be prejudiced thereby. 

Piggott and Walsh, JJ. : — In this case six men were’ placed on 
their trial before a Magistrate of the first class at Benares, the 
allegations against them being that they had been jointly concerned 

Walsh, J. — I agree Empress v. Murari (1) was decided directly in face of the 
clear definition and exposition contained in the section itself. It must be 
regarded as no longer law. The point which is now. before us and which is the 
only point reported in the head-note was not the point on whioh the oase 
came up. The opinion of Mr. Justice Straight was merely an obiter dictum' 
apparently without examination of the section with whioh he was dealing. It 
was a statement of the English Law. In that particular oase the coart enhanc- 
. ed the sentence against the, man with regard to whom it was suggested that 
there was irregularity, so that the report has no weight as an authority. 

(1) (1881) I. L. B., 4 All., 147. (2) (1884) I. L. B., 7 AIL, 174. 
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in carrying on a systematic swindle in the course of which 
they had committed sundry offences punishable under section 420 
of the Indian Penal Code.* Three of these offences committed in 
the course of a single year (as a matter of fact in the course of a 
much narrowor interval) were selected, and the prosecution was 
limited (to these.' The Joint Magistrate framed three charges 
each against the entire body of accused, and he proceeded to try 
all of them at one and the same trial in respect of all these offen- 
ces, found all the accused guilty, and passed what he considered 
appropriate sentences. Four of the persons convicted appealed to 
the Sessions Judge, who has held the trial in the Magistrate’s 
court to be bad in law. Ho has accordingly ordered a re-trial of 
the whole body of accused separately on each of the three charges, . 
and he has done this without entering into the merits of the case 
at all and without recording, or apparently forming, any opinion 
that the accused had been prejudiced, or that the interests of 
justice had suffered by the course adopted in the Magistrate’s 
Court. On the question of law involved we have expressed our 
opinion in a case which has just come before us in which the 
question as to the operation of section 234 of the Code of Criminal 
Procedure, was raised in a singularly crude and simple form (1). 
In the present case it is suggested that the question is compli- 
cated by the fact that six persons in all were involved in each of 
the three charges. The provisions of section 233, and the following 
sections of the Criminal Procedure Code require to be considered 
together. They occur in a sub-division of the Code headed 
“joinder of charges. The general principle that there shall be 
a separate charge and a separate trial for every distinct offence 
of which any person is accused is first laid down in section 
233 of the Code. . Then follow a number of sections speci- 
fying possible exceptions. In these sections, where a court is 
empowered to try offences jointly or accused persons jointly 
the word “ may ” is used in each case, and not the word “ shall ; 
as used in section 233, where the general principle is laid down. 
These are therefore empowering sections,. which require to 
be used with due discretion and in suitable cases. In the 
present case the prosecution set out to prove that the six accused 
(1) Or. R. No. 195 of 1916 (Supra). 
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persons, acting together, had committed each of the three .offences 
specified in the several charges. On the wording of the section 
there was nothing illegal in the framing of the three joint charges 
against all the accused, or in the trial of these three charges at 
one and the same trial. If the learned Sessions Judge, on 
examining the record, comes to the conclusion that the accused 
persons, ‘or any of them, were prejudiced, or that the interests of 
justice have suffered by the procedure adopted in the Magistrate’s 
Court, it will still be open to 'him to order such new trial or trials 
as he may consider that the interests of justice require. We think 
he was wrong in holding himself bound by the view he took of 
certain older decisions of this Court to quash the whole of the 
convictions and direct the re-trial of all the accused on all the 
charges, on the one ground taken by him, namely, that the trial 
as held in the Magistrate’s Court was absolutely illegal. We 
therefore set aside the order passed by the Sessions Judge in this 
matter and direct him to re-admit the appeals of Bechan Pande, 
Sat Narain Pande, Anrudh Prasad, and Ram Shankar on to hia 
file of pending appeals and dispose of the same according to law 
with regard to the remarks thab have been made above. 

Order set aside. 
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APPELLATE CIVIL. 


Before Mr. Justice Walsh and Mr. Justice Sundar Lai. 
x PAR AM HANS and others (Defendants) v. RANDHIR SINGH (Plain- 
tiff) and SAHODRA (Defendant) • 

Act No. IV of 1882 ( Transfer of Property Act), section 69 —Attestation — 
Document attested by one witness only—Mortgage — Charge. 

. A document purporting to be a deed of mortgage bore the signature of 
one attesting witnesB ; and the name of another person was written on the 
margin by the soribe, but there was no signature or mark made by this second 
person. In a suit brought upon the document after - hiB death it was held 
that Ahe document was not duly attested by two witnesses within the mean- 
ing of sootion 59 of the Transfer of Property Aot, inasmuoh as there was 
nothing to show that the person whose name appeared on the document as 
an attesting witness had authorised the scribe to sign it for him and there- 
fore it could neither operate as a mortgage nor oreate a charge on immove- 
able property. 

• First Appeal No. 176 of 1916, from an order of Abdul All, Judge of 
the Court of Small Gauges, exercising the powers of a Subordinate Judge, of 
Agra, dated the 23rd of September, 1915, 

m ' 
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1916 The facts of this case "were as follows . 

pTium hans Defendant No. -1 Musammat Subhadra executed- the .mort- 

RANDHm deed m Suit in 1908 ‘ Subse( l ueiltl y she transferred the 

Singh. equity of redemption to one Parana Hans and defendants Nos. 2 
and 3. . - . 

In a suit for sale instituted by the mortgagees, Musammat 
Subhadra admitted execution and receipt of consideration. The 
appellants transferees contested the suit. It appeared that there 
were only two marginal witnesses, Bansi and Gopal, the former of 
whom had neither signed the deed nor made his mark or thumb 
impression. His name was written on his behalf by the scribe 
of the-daed. The Munsif held that this was not sufficient attesta- 
tion and dismissed the suit. 

The lower appellate court reversed the decree and re- 
manded the' case under Order XLI, rule 23, Civil Procedure 
Code. - ; : 

The transferees-defendants appealed to the High' Court from 
his order of remand. 

Balm Narain Prasad Aslhana, for the .appellants, contended 
that the deed was not properly attested, as there was nothing 
to show that the scribe had' been authorised by Bansi to put 
his signature, and Bansi himself had made no mark or put 
his thumb impression. The requirements of the law were not 
satisfied. 

[He was stopped.] 

Mr. J. M. Banerji (Babu Lalit Mohan Banerji with -him), 
for the respondent. - * 

The execution of the mortgage deed is admitted by the 
predecessor-in-title of the appellant, namely, the, executant 
herself. The appellants purchased the equity of redemption 
with full knowledge of the mortgage and it would be iniquitous 
to allow them to go behind the admission of their predeces- 

sor-in-title. ' 

, [Walsh, J. — If she had admitted the execution before-the 

transfer it might have been binding on the tranferee3, but her 
a dmi ssion after she has lost all interest in the property does 

* r 

not bind them.] 

The appellants do not allege} fraud or collusion. 
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The execution of the mortgage deed has been proved 
and the attestation is proper inasmuch as out of two marginal 
witnesses one is dead and the’ other swears that the Musammat 
affixed her mark to the document in the presence of both the 
witnesses. 


1916 


Pabah Hans 
«. . 
Randhir 


[Sundar Lal, J. — Bansi neither signed the deed nor affixed 
his mark or thumb impression to it and you have not proved 
that he, in any way, authorised the scribe to sign on his 
behalf.] 

I submit that his authority should be presumed. 

[Sundar Lal, J. — Referred to Ram Bahadur v. Ajodhia 
Singh (Patna High Court) (1).] 

In any case the mortgagee is entitled to a simple money 
decree against the executant herself. 

Babu Narain Prasad Asthana, for the appellant, was not 
heard in reply. 

Sundar Lal, J.— This is a suit upon a deed which pur- 
ports to be a deed of mortgage, dated the 17th of July, 
1908. The document bears the signature and mark of Mus- 
ammat Subhadra the executant. It bears the signature of 
one Gopal, an atiestiug witness, and the only other witness 
whose name is written by the scribe is Bansi. In the margin 
of the deed is given the name of another witness or a person 
who was expected to be an attesting witness, who is des- 
cribed as Bansi “ son of Randhir, caste Gola purab, resident 
of Saujan, by acknowledgement of the executant.” This is 
written in the hand-writing of the scribe. There is no sig- 
nature or mark of this witness Bansi on the deed. He is 
dead, and there is nothing to show that he authorized the 
scribe to sign his name for him. He has not himself put his 
signature or mark. The question is whether he is an attesting 
witness within the meaning of section 59 of the Transfer of 
Property Act. In a' recent case which came before the Patna 
High Court, Ram Bahadur v. Ajodhia Singh (1), Chief Justice 
Chamier and Mr. Justice JwALa. Prasad came to the conclusion 
that to be an. attesting witness within the meaning of section 59 
’ (1) (1914) 20 0. W- N„ 699. 
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of the Transfer of Property Act, the witness must not only have 
seen the execution of the document but. should have also subscri- 
be! as a witness, that is, he must have put his own mark or 
signature to it. It may be that in the present case the scribe 
wrote up what he found in the draft o'f the deed with the inten- 
tion oi subsequently obtaining. the signature or mirk of Bansi 
on the acknowledgement of the executant, as before the Privy 
Council ruling in Skai/iu Patter v. Abdul Kadir Ravuthan (1), 
witnessing a document on the mere acknowledgement of the 
executant was regarded as sufficient by this Court. In our 
opinion in the absence of proof that the scribe was authorised 
by Bansi to sign for him as an attesting witness or to put his 
mark or signature to the document on his behalf as a witness*, 
the document has not been duly attested by at least two witness- 
es and is not a valid mortgage according to the aforesaid Privy 
Council ruling. We think that the document cannot operate 
as a mo.rtgige as against the transferee of the property ._ It 
creates no charge as has been recently ruled by a Full Bench 
of this Court in The Golleo'or cf Mirzapur v. Bkagwan 
Prasad (2). Tao suit for sale of the property therefore fails. 
It is, however, a suit upon a registered document and has 
been brought within six years from the date of the cause 
of action. The plaintiff i3 entitled to a money decree against 
Musammit Subhadra. Wo therefore vary the decree of the 
court below by dismissing the suit for sale and making a 
money decree for the claim against 'Musammat Subhadra with 


costs. 


. Walstt, J.— It is as well to add a caution against treating 
an important question like this, namely, as to whether an 
alleged attestation or execution is genuine or not, in the. way 
in which it has been treated by the court below. That court has 
assumed in favour of the document that a witness who was 
actually callel before the court must have seen the alleged 
.executant touch the pen of the scribe as an authority to sign 
- for him although' there is not a scintilla of evidence on the 
point. 

(1) (1912) I. h. R., 35 Ma6.,_607.-' (2) (1913) !• L- R., 35 AH., 164. 
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By the Court.— We allow the appeal of the' transferee with 
costs.-but amend the decree of the court below by making a decree 
for money against Musammat Subhaira with costs. 

AjJjjeal allowed. 


MISCELLANEOUS CIVIL. 


Before. Mr. Justice Walsh and Mr. J istice Sundar Lai. 

GANGA PRASAD (Petitioner) u. HAR NAR V1N v Opposite party.)® 

Act{Lccai ) No. II of 19 >1 {Aj r a Tenancy Act), sections 58 and 177 (e) — 
Suit for ejectment— Question of pioprieta’-y title— App eal - Jurisdiction. 

In a suit forejeefcmentfunder section 58 of the Tenancy Act, the defendant 
denied the plaintiff's title and set up another man as his landlord. The 
'court of first instance decreed the claim. 

Beld, that an appeal from this decision lay to the District Judge under 
Beotion 177 (e) of the Ac h , inasmuch as the question of the plaintiff’s proprie- 
tary titb was put in issue in the court of first sinstance and was a matter in 
issue in the appeal. 

The facts of this case are fully set forth in the judgement of 
the Court. 

- The petitioner was not represented. 

Munshi Lalcshmi Narain, for the opposite party. 

- Sundar lal, J.— This is a reference under section 195 of Act 
II of 1901 (Uaited Provinces), male by the District Judge of 
Budaunrundemtbe following circumstances : — 

The plaintiff Har Narain avers that he is the zamindar and 
owner of two plots of land Nos. | 7 and in patti Muham- 
mad Ali in mahal Altaf Husain of mauza Ganaur of which the 
defendant Ini erman is a non-occupaney tenant under the plaintiff. 
He sues for the ejectment of the said defendant under section 58 
of Act II of 1901 (United Provinces). The second defendant to 
the suit is one Ganga Prasad alias Qangola, who, according to 
the plaint, is colluding with defealant No. 1 and has been put in 
possession of the said land by the ddfeidant No. 1. Under 
section 64 of the Agra Tenancy Act (II of 1901), in all suits 
for ejectment any person in- possession claiming through the 
.tenant may be joined as apart/ to the suit. , Gangi-Prnsad alias 
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Gnngola was therefore properly made a party to the suit on the 
allegations made in the plaint. 

' ladci man filod a written statement disclaiming all interest 
as a tenant in t he land in suit. The second defendant Ganga 
Prasad, alias Gangolu, has defended the suit on the ground that 
he is in possession of plot No. as a tonant of one Sheo Prasad 
(who is alleged to be- the real zatnindar and owner of the land), 
under a registered lease, dated the 27th of April,' 1914;'granted by 
Shno Prasad aforesaid for a term of nine years. As to the otherplot 
(No. V), the defendant alleges that it is- in the possession of Sheo 
Prasad aforesaid. It is not clear what exact interest Sheo Prasad 
had in the land, hut it appears that in 1914, the plaintiff Har 
Narain had sued Inderman and Sheo Prasad for the recovery 
of rent due to him from the defendant Inderman. That suit 
was decreed in appeal hy tho Collector by a judgement, dated 
the 24th of July, 1914. Sheo Prasad's pretensions to the land seem 
to have been disregarded hy tho Collector. It was during the 
pendency of that suit that the lease relied upon by the defendant' 
was grant ed by Sheo Prasad. Tho court of first instance in this 
case has held that the plaintiff was the real owner of the land 
in suit and that Inderman was a tenant of the plaintiff. It has 
decreed tho claim. 

The defendant Ganga Prasad, alias Gangol a, preferred an appeal 
against the said decree in so far as it relates to plot no. ~. The 
appeal was in the first instance filed by him in the court of the 
Commissioner. That officer, however, returned the memorandum 
of appeal for presentation to the proper court on the ground 
that no appeal lay to him. The defendant then filed the memo- 
randum of appeal in the court of the District Judge, whoisol 
opinion that the appeal really lay to the Commissioner and not 
to him, but in view of the fact that the Commissioner has already 
refused to entertain the appeal for want of jurisdiction t e 
learned Judge lias mad# this reference to this Court for fc e 
determination of the question to which court ■ the appea 


The suit is really one under section 58 of the Agra Te °ancy 
Act, and falls in Group “ 0 ” of the Fourth Schedule to that 
Act. Under section 179 of the said Act, an appea 
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Commissioner from the decree of the Assistant Collector unless 
by some other section of the Act an appeal is given in any case 
to another court. Section 177 of the Act give3 an appeal to the 
court of the District Judge “ ia all suits in which («) a question 
of proprietary title has been at issue in the court of first instance 
and is a matter in issue in the appeal.” The defence of Qanga 
Prasad, alia,* Gangola, in the suit is that the plaintiff is not the 
owner of the land in suit, but one Sheo Prasad under whom 
the defendants claim. The question of plaintiff's proprietary 
title to the land was thus put in issue in the court of first instance 
and is a matter in issue in the appeal. In the case of the 
Maharaja of Benares v, Baldeo Prasad (1), the tenant in a 
suit for the assessment of rent denied the title of the plaintiff 
to the land in suit in that case and urged that the Maharaja 
of Benares was the real owner of the land. The Maharaja was 
added as a defendant to the suit. The court of first instance 
decided in favour of the plaintiff. The Maharaja appealed 
against the sai 1 decree to the court of the District Ju Ige, who 
allowed the appeal. On appeal to this Court Mr. Justice 
Griffin held that no appeal lay to the District Judge. On 
appeal under the Letters Patent, the learned Chief Justice Sir 
John Stanley and Mr. Justice Banerji held that under section 
177(e) of the Agra Tenancy Act. the appeal to the District 
Judge was rightly preferred by the Maharaja. The point refer- 
red to us is concluded by the decision in this case. There is 
another case reported at page 1198 of the seventh volume of the 
Allahabad Law Journal, which takes the same view and points 
out that section 198 of Act II of 1901, does not apply to the 
- circumstances of this case, but the learned Judge has distinguish- 
ed that case on the ground that the person whose title was set 
up by the defendant was made a party to the suit, and it there- 
fore became possible to adjudicate upon the question of proprie- 
tary title against the said person. In this case Sheo Prasad is 
certainly not made party to the suit, and any adjudication made 
in this case on the question of the proprietary, title to the land 
in suit would not be binding upon him. It would, however, all 
the same be binding upon the second defendant who has raised 

(1) (1911) 8 A. L, J., 86. 


1916 

Gang a 
Prasad 
__ v. 

Hah Naraw. 



THE INDIAN LAW . REPORTS, [VOL. XXXVIII. 

jnin ^ e . < ? nest i° n and a final decision as against him can be made 
Ganqa ln thl3 case ; The second defendant, who was not the tenant 

Pbasad of ' the, plaintiff was competent in law to deny the plain- 

HakNakain- ^ S the court was bound to adjudicate upon the ques- 

tion thus raised by him. The ruling of the Board of Revenue 
m the case of Adya Saran Singh v. Thakur (1), in our opinion 
correctly lays down the law upon this point. .Our reply to the 
reference is that an appeal lies to the court of the District Judge ; 
who is directed to entertain the appeal and proceed to hear 
and dispose of the same according to law. The costs of the 
reference will be costs in the cause.. 

Walsh, J. — I agree. 


REVISIONAL CRIMINAL. 


Before Mr. Justice Walsh. 

EMPEROR u.'SHAMBHU NaTH and othebb.* 

Security for beeping the peace -Criminal Piocedure Code, section 107 — Nature 
and quantum of evidence necessary before passing order for security. 

Thero must be definite evidence in the ease of any and every person 
charged under section 107 of the^ Code of Criminal Procedure, that there is 
danger of a breaoh of the peace by him. It is dearly insufficient against a 
oollectivo body of persons to suggest that they are indulging in feelings of 
hostility towards another body of persons. Queen-Empress v. Abdul Eadir (2) 
referred to. 

Mr. Nchal Ghand and Babu Baleshri Prasad, for the applicants. 

Assistant Government Advocate (Mr. R. Malcomson), for the 
Crown. 

The facts of this case are fully set forth in the judgement of 
the Court. 

Walsh, J.— In this case I am content to rest my judge- 
ment on the decision in Queen- Empress r. Abdul Kadir 
(2). There must ' be definite evidence in the case of-any 
and every person charged under this section that - there is 
a danger of a breach of the peace by him. It is clearly 
insufficient against a co llective body of persons to suggest that 

ft Criminal Revision No. 217 of 191G, from an order oL Austin Kendall, 
Sessions Judge of Cawnpore, dated the iSth of December, 1915. 

(1) 31 L C., 853. (2) (1885) I. L. R., 9 All., 452. 



• ALLAHABAD SERIES. 


4G9 


YOB. XXE.VIII.3 t ji„ 

. , , in feelings of hostility towards another hoJ 5 

they are mdulgmg m fe^ ^ ^ ^ ^ to **»,» 

of persons. Man is a g g , ot ki atr else to do. to 

himself with friends, and, when e S ^ jy lom ] 3 . 

bufc , hey d t ° T 

entitle a Magistrate:* make orders wholesale 


APPELLATE CIVIL. 


* Bust Appeal No. 88 of 191 0 7 ~ „ 

■ 

Of JannaetT inir “ .uuou, 


-v.ajJjJBai.NO. gg 


l?lG 


Eitrnvcn 

v, 

SltAMHlO 

jSaIII- 


Before Mr. Justice Piggott and Mr. Justice Lindsay . 

GANGA DAHAL RvI and anothee (Defendants) t>. MU3AMMAT GAURA 

(Plaintiff).* 

' Oivil Procedure Code (1903), Order XXXIII , rules 10 anl\ll—-Slatnp duty o*t 0 
•ganger's plaint -^Decree for less than the amount claimed, 
la a suit btoughb ill forma pauperis, the pkinttft succeeded only in p.vcl 
and failed as to the rest of the claim; the lower court otdeted the defendant 
to pay the entire oosts incurred by the plaintiff including tho amount ol court* 
fees which would hava been payable on the plaint. Hdi, that the court.focs 
payable on the plaint should be apportioned under the provisions of rules Id » 
and 11 of Order XXXIII of the Code of Civil Procedure, Chandraka v. Secretary 
of State fo, 'India (1) followed. 

Tue facts of this case were as follows : — 

Tho plaintiff, a Hiadu widow, brought a suit in forma 
j»«p«ns for enforcement of her right of maintenance nail for 
recovery of certain gold ornaments. She chimed maintenance 

at & IT af 40 meaSem ^ 5he ,alueJ the ornaments 
t &.3J0. The court-fee which, would be payable oa the claim 
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30 :n directed that the Collector should realise from the defendants the 

~ "'J ~ sum 264-8*0, on account of court-fees payable on the claim. 

Dajial Hai The defendants appealed bo the High Court., 

Must mm at Dr - Surcndrci Nath Sen (with him Munshi Zakshmi 
Gaoiu. Narain), for the appellants. 

. The order of the lower court directing the defendants 
to bear the whole costs of the claim is improper, especially 
that portion of the order which renders* the defendants liable 
for the payment of Rs. 264-8-0 as court-fees. By far the 
greater portion of the plaifitiff’s claim has failed, she has 
succeeded to the extent of only a very small fraction of her 
claim which was greatly exaggerated. Under these circumstances 
the court should have passed, in respect of the court-fees, an 
order under Order XXXIII, rule 11, of the Civil Procedure Code. 
At all events the court should not have burdened the defendants 
with any greater share of the court-fees than what is proportionate 
to the extent of the plaintiffs success. 

Reference was made to Chandralca v. Secretary of State, (1), 

Otherwise, there would be no check to a pauper grossly and 
recklessly exaggerating his claim and thereby penalising the 
defendants with the payment of the whole of the couvfrfees 
payable on such inflated claim. The only equitable rule is to 
apportion the court-fees among the parties in proportion^ their 
success and failure. 

Mr. Jawaharlal Nehru, for the respondent. 

There can be no hard and fast . rule as to the. apportionment of 
the costs between the parties. It is a matter which is within the dis- 
cretion of the court. The • plaintiff having succeeded, although, 
partially, in the suit, Order XXIII, rule 10, applies to the 
case. That rule says that the court-fees shall be recoverable 
from any party ordered by the decree to pay the same. It 
impliedly if not expressly, leaves it to the discretion of the court 
1o order which of the parties is to pay the court-fees Where 
the pauper entirely fails in the suit, rule 11 leaves no option 
or room for discretion; it directs that the^court-fees must be 
■paid by the plaintiff. In the present case, .in view of, the fact 
- that the defendants denied .even the existence of any relationship 

- (1) (1890) -I. L. R., 14 ; Mad., 168 . 
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and thus cast a slur upon the character of the lady, the court 
rightly exercised the discretion allowed it under Order XXXIII, 
rule 10, in burdening the defendants with the whole of the 
court-fees. In the present case it cannot be said that there was 
any reckless or mala fide exaggeration of the claim, for the 
plaintiff was not in a position to he able to correctly judge the 
financial position of the family. 

The ruling in I. L, R., 14 Mad., 163, does not say that in all 
cases of partial success of a pauper suit the court-fees must 
necessarily be apportioned according to success and failure of the 
parties. The circumstances of that case were peculiar. 

Further, it would be very hard upon the plaintiff, who has got 
a decree for a monthly allowance of Rs. 5' only, to be burdened 
with the payment of Rs. 219-8-0 for court-fees. 

Dr. Surendra Nath Sen, replied. 

Riggott and Lindsay, JJ. : — The plaintiff in the suit out of 
which this appeal arises was a Hindu widow seeking to enforce 
her right of maintenance against the surviving members of the 
joint family to which her late husband had belonged. She claimed 
at the rate of Rs. 40 per mensem, and she added a further claim 
in respect of gold ornaments valued at Rs. 300, said to be her 
property in the hands of the defendants. She was met by a 
denial of the relationship on which her claim was based. In the 
opinion of the learned Subordinate Judge, she succeeded in 
proving that relationship. She failed to support her claim in 
respect of the gold ornaments by any reliable evidence, and with 
regard to the amount of the maintenance claimed by her, the court 
below held, that her claim was altogether excessive in view of the 
evidence as to the means possessed by the defendants. In the 
result the learned Subordinate Judge gave the plaintiff a decree 
for maintenance at the rate of- Rs. 5 per mensem and dismissed 
the rest of her claim. The appeal before us is by the defendants. 
The first two paragraphs of the memorandum of appeal challenge 
the findings of fact on which the decree in favour of the plaintiff 
is -based. It has been frankly conceded before us in argument 
that, in view of the evidence led in the courb below, and accepted 
as true by the learned Subordinate Judge, these pleas cannot 
be pressed. A third plea in the memorandum of appeal before 

66 ; *\ 
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us assails the order of the court below on the question of costs, 
and this deserves consideration. It is . apparent from the facts 
already stated' that on. a mere paper estimate of the value of the 
claim as brought and the amount of the claim decreed the 
plaintiff has succeeded only to a comparatively small extent. 
Nevertheless she has succeeded in proving her case against the 
defendants on tlie principal issue of fact involved. The learned 
Subordinate Judge was therefore of opinion that this was a case 
in which costs could hot be apportioned strictly in accordance 
with the result oflhe litigation. He has, however, carried this 
principle very far hrfavour of the plaintiff by laying the entire 
costs of the suit on the defendants. It is to be noticed further 
that this is not a case which merely raises the question of the 
■'discretion of a court in the matter of apportionment of costs. 
The fact is that the plaintiff sued as a pauper under the provisions 
of Order XXXIII of the Code of Civil Procedure, and the costs of 
the court-fee stamp which would have been payable on the plaint 
require "to be apportioned under the provisions of rules 10 and 
11 of the aforesaid order. The learned Subordinate Jrnlge has 
directed the defendants to bear the eosts actually incurred y 
plaintiff in the litigation, and he has added a direction P ' U f 
l he made under Older XXXIII, rule 11, of the “e °f 0 v. 
Procedure to the effect that a sum of Ks 264 - 8-0 b g 

amount of the court-fee which 

challenged in the : present a PP^L 0oda „f Civil Procedure, 

Under rule 10 of Orde XXXIII of th who 

the Legislature deals f \ Z ease of a pauper 

succeeds in the suit and under ^ for 
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’a case like the P 1 ® 8 ”*’ “ - W p fe3uma bly the court is intended 
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former Civil -Procedure Code (Act XIV of 1882), that it was 
illegal to lay upon the defendant in such a suit a larger propor- 
tion of the court-fee leviable from the plaintiff than would have 
been payable by the said plaintiff if the claim had been limited 
originally to that portion which was successful. On this principle 
the correct order in the present case would be that a sum of 
Rs, 45 on account of the court-fee stamp will be realisable from the 
defendants in the manner directed by the court below, and that 
the balance of Rs. 219-8-0 is recoverable from the plaintiff 
under the provisions of Order XXXIII, rule 10. The question of 
the discretion of the court in dealing with a matter of this sort, i.e., 
with a case in which a pauper plaintiff has partially succeeded 
and partially failed, is perhaps one which deserves to be dealt 
with by a special rule. But certainly, on the provisions of Order 
XXXIII, rules 10 and 11, of the Code of Civil Procedure as- they 
stand, it is difficult to arrive at any conclusion other than that 
laid down by the Madras High Court, without some apparent 
straining of the language of the rules. 

With regard to the equities of the case there is this much to 
be said: — In an ordinary litigation the defendant has some pro- 
tection against any extravagant exaggeration of his claim on the 
part of a plaintiff who knows that he has a good case for some 
relief, in the fact that the plaintiff is bound to pay out of his 
own pocket in the first instance the whole of the court-fee leviable 
on the plaint as drafted. It is otherwise in the case of a suit 
brought by a pauper plaintiff, and it would not be equitable to 
permit such a plaintiff to penalise the defendant by exaggerating 
his claim. The present case illustrates this principle to a certain 
extent, and it would be still more obvious if the plaintiff had 
claimed maintenance at the rate of, say Rs. 400, instead of Rs. 40 
per' mensem. The injustice in such case of laying the entire 
burden of the court-fee on the defendant would be apparent. We 
think therefore that the proper way to deal with the present case 
is to follow the principle laid down by the Madras High' Court 
in the case already quoted. We accordingly modify the order of 
the court below on the question of ' court-fees. We direct that a 
sum of Rs. 45 be recoverable from the defendants as directed by 
the court below, and with regard to the balance of Rs. 219-8-0, we 
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con only deal with the same in the manner laid down by Order 
XXXIII, rule 10, of the Code of Civil Procedure, that is to say, we 
must make a formal order that this sum is recoverable by the Gov- 
ernment from the plaintiff, and is the first charge on the subject 
matter of the suit, that is to say, on the annuity which has been 
decreed in favour- of the plaintiff. We must leave it to the 
proper authorities to consider whether the interests of Govern- 
ment require that it should stand on its extreme rights in a 
matter of this sort. After all no actual loss has been suffered 
by Government by reason of the plaintiff’s over-estimate of her 
claim and it will no doubt receive due consideration in the proper 
quarter whether it is equitable to insist upon realising this sum 
nut of the small pittance decreed in favour of the plaintiff. We 
accordingly allow this appeal to the "extent stated and otherwise 
dismiss it/ We leave the parties to bear their own costs in this 
Courb. 

Decree modified. 


Before Mr. Justice Walsh and Mr. Justioe Simdar Lai. 

GOSWAMI SRI RAMAN JjALJI AND akotheb (J udghment-Debtobs) v. 

HARI DAB ( Deobek-homdbb) *. 

Act No. VII of 1889 {Succession Certificate AetJ, seotion 4—. Letters of 
administration— Assignment of debt by holder of letters of administration of 
debt covered by the certificate — Bights of assignee. 

A decree for possession ofjoertain property and for mesne profits was passed 
in favour of A and his wife. The wife died after the date of the decree. A 
obtained letters of administration in respect of the estate of his wife, and then 
transferred ;his own rights under the deoree, as also those of his wife to JB. B. 
applied for execution off he deoree. The judgement-debtors objected, inter alia, 
that the' deoree oould not be exeouted without letters of administration or a 
subdession oertifioate being obtained by the transferee. 

Sold [that H could exeoute the decree without taking out fresh letters of 

administration. 

Per WiMH, J,— Ajperson claiming as an assignee of a debt whioh was 
due to the J estate of a deceased person is not olaiming "the efieotB of the 
deceased." From the date of assignment, the debt due to the deceased oeaseB 
to be part of the deceased’s effects. 

The claim contemplated by sub-section 1 of section 4 of the Succession 
Certificate Act is a olaim made by a person in the capacity of, and as a personal 
representative of a deceased person. 

♦First Appeal No. 182 of 1915, from a deoree of B. 0. Forbes, Subordinate 
Judge of Muttra, dated the 30th of April, 1915. 
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Per SukdAb Lab, J. — An inquiry as to tbo validity of transfers mado by a 
certifioate-bolder is foreign to the scope and object of Aot Y1I of 1889. 

The facts of this appeal are as follows : — 

A decree for possession and mesne profits was passed in favour 
of Seth Amar Chand and his wife, Gulab Bai. The latter died 
and the former transferred his rights, as also the rights of Gulab 
Bai, under the decree, to the respondent Hari Das. Subsequent 
to the transfer, Amar Chand obtained letters of administration 
to the estate of Gulab Bai from the High Court at Bombay. 
Hari Das applied for execution of the decree and the appellant 
judgement-debtor pleaded, inter alia, that he was not entitled 
to execute the decree unless he produced a grant of letters of 
administration or a succession certificate to him. The court 
below held that as Amar Chand had.no objection, Hari Das could 
execute the decree. 

The judgement-debtor appealed. 

Babu Piari Lai Banerji (with whom Babu Durga Qharan 
Banerji), for the appellant. 

Under section 4 of the Succession Certificate Act, no court 
shall pass an order for execution of a decree in favour of a person 
claiming to be entitled to the interest of a deceased decree-holder, 
unless the person claiming produces a grant of letters of adminis- 
tration to him, or a . succession certificate. The words to him 
were significant and showed that a grant of letters of administra- 
tion to any other person will not do. The' letters of administra- 
■ tion granted to Amar Chand would entitle hirn tojapply to execute 
the decree in favour of Gulab Bai, but it would not entitle bin 
transferee to rely upon the same grant. The right of Gx.tah \W\ 
might have been transferred legally by Amar Char y, Dae, 
but before the latter could apply for exer;:mr. ' 
produce a grant to himself of letters of ad''.'-.; 
sion certificate. Amar Chand ooTd \r-. 
him which was personal. 

This point was expressly dexeed 
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1916 a debt * ^ * s not denied that Amar Chand could transfer the 

Goswami '- decree > bufc the P omti is that his transferee ' could not obtain 
Sei Raman execution unless he produced the grant required by thelSuccession 
. , Certificate Act; 

Hai« das. [SundariLal, J. — The decree .. was one for damages— could 
damages be called a debt ?] • ’ 

- A claim to recover unliquidated damages may not be a claim 
to, enforce . a • debt, but when the damages are ascertained and a 
decree is passed, it becomes a judgement-debt. After a decree is' 
passed, any sum of money recoverable under it, is a debt and it is 
not necessary to enquire into the character of the claim which 
resulted, in the decree. - '•<••• 


Munshi Jang Bahadur Lai, for the respondent. ; • 

The case in I. L. R., 35 All., relied upon was wrongly decided 
and it was not followed in the later case of 'LL. R., 36 All. 

Amar Chand could transfer the decree and even if Hari Das 


be considered , as. the transferee from the decree-holder, he could 
apply for execution of the whole decree. 

The grant of letters of administration to - Amar Chand con- 
clusively, established his title and any payment to his transferee 
would be a good payment and would completely protect the' 
debtor. it . . . ; ‘ 

Babu Piari Lai Banerji, was heard in reply. 

WALSH, J.— In this case, the facts appear in the judgement of 
my brother Mr. Justice, SundarLal.. There is only one point of ; 
law involved in the appeal. But.it is. an important question of 
principle, the determination of which must necessarily involve 
the rights and interests of a considerable number of persons. I 
am deciding this case upon the hypothesis, which! adopt as correct, 
that, this is a case of debt, and that if the authority of Allah Bad 
Khan v. Sant, Ram (1), relied upon by Mr, Peary Lai Banerji 
was rightly decided, Mr. Banerji is entitled to succeed. On the 
other hand if it was not rightly decided this appeal must fail. On 
a consideration of that, case, a subsequent authority to which I 
will refer in one moment, and the language of the section itself, 

I entertain no doubt whatever that the. ’decision- relied upon by 
Mr, Banerji cannot be regarded as sound law. The contention 
(1) (1912) I. D. R., 35 All.., 79. 
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is that an assignee of a debt due to the estate of a deceased person 
cannot recover the debt without producing a succession certificate. 
That argument is based upon the language of section 4, s.ub- 
. section 1, of the Succession Certificate Act (VII of 1889), which< 
begins with these words, “ no court Shall pass a decree against a 
debtor of a deceased person for payment of his debt to a person 
claiming to be : entitled to the effects of the deceased person, or 
to any part thereof except on production of amongst other things, 
;(1) probate, (2) a certificate.” Now, to my mind a person claim- 
ing as an assignee of a debt which was due to the estate of a 
deceased person is not claiming “ the effects of the deceased.” 
From the date of assignment, 'the debt due to the deceased ceases 
to be part of the deceased’s effects. The consideration for the 
; assignment is substituted for the debt due to the estate and it is 
the consideration for the assignment, which frormthe date of the 
assignment, takes the place of the debt as part of the effects of 
the deceased person. Further it is important to bear in mind 
the scope and ambit of the Succession Certificate Act itself. All 
that it purports to do is to facilitate the collection of debts, to 
regulate the administration of succession and to protect persons 
who deal with the alleged representatives of deceased persons- 
•against the difficulty which may occur when disputes arise as 
to whether a claimant is or is not entitled -as such personal 
representative, and the language used in sub-section 1 of section 
4, is the language which is not merely appropriate, but is the 
language which is invariably adopted, to describe in legal termi- 
nology the position and claim of a person claiming as a personal 
representative of a deceased person. My view of the language 
used in that sub-section is that it was specially adopted in order 
to keep clear those narrow limits and this is borne out, by the 
words which follow on the word “production ” viz., “ by the person 
so claiming.” I think that clearly indicates that the claim con- 
templated. by this section is a claim made by a person in' the 
capacity of a personal representative of a deceased person; It is 
quite clear that in Rang Lai v. Annu Lai (1), two learned 
- Judges of this Court were confronted with a concrete example 
involving consequences, possibly unforeseen, of the decision in 
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(1) (1913) I. L. R., 36 All., 21. 
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I. L. R., 35 All,, 74(1), to which I have referred and which they 
felt a difficulty about following. It is clear that they did not adopt 

the reasoning upon which the earlier' case had proceeded. Ibis 

equally clear that, ns they point out in their judgement, the ratio 
decidendi of the earlier case turned upon the construction of 
section 16 of the same Act. Looking at the report it would 
appear that the mind of the Court which decided the case in 35 
All. (1) was really diverted from the real point by the argument 
"’Inch was addressed to them based upon the difference in the 
language employed with reference to the production of probate 
and that employed with reference to the production of the certi- 
ficate. The result was that the difficulty, which I feel is the real 
difficulty, in the way of adopting the view which they took, viz., 
the words " effects of the deceased,” was not brought clearly to 
the notice of the court. If it had been, I cannob but think that 
they would have taken a different view. I have no hesitation 
in holding that the decision in Allah Dad Khan v. Sant Ram (1) 
is no longer law. 

SunDAR Lad, J. — I have arrived at the same conclusion. I 
may shortly state the circumstances of the case in dealing with 
the two contentions which have been urged by Mr. Peary Lai 
Banerji in support of the appeal. The facts broadly appear to 
be this. Oa the 31st of March, 1907, Goswami Sri Raman Lalji 
Malmraj and ' Brijpal Lalji sold certain property to one Seth 
Kishan Das by a deed of sale. They undertook to give posses- 
sion to the purchaser of certain items of the property which were 
in the hands of a prior mortgagee. On the death of Seth Kishan 
Das, the property passed on by the law of survivorship to his son 
Seth Amar-Ohand, Seth Amar Ohand and his wife Musammat 
Gulab Bai brought a suit in the court of the Subordinate Judge 
for possession of certain items of property which had been sold 
to them -and in the alternative for damages to the extent of 
Rs. 8,000. On the 24th of November, 1909, the Subordinate Judge 
of Agra made a decree directing the defendants to deliver posses- 
sion over the property in dispute and pay future mesne profits 
up to the date of possession with costs. From the original decree 
itself it is not very clear whether- the learned Subordinate Judge 

(1) (1912) I. Ii- R., 35 All., 74. 
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intended to give a decree for Rs. 2,625 in the event of possession 
not being delivered though the judgement of the court might 
possibly give them that relief as well. We are not however 
construing the decree in this particular case at this stage of the 
case. This decree was appealed against to this Court and 
affirmed on the 9bh of May, 1911. In the meantime Musammat 
Gulab Bai had died on the 28th of November, 1910. Under the 
Hindu law, Seth Amar Chand, the husband of Gulab Bai, was her 
sole heir, and he succeeded to her estate. On February 1st, 1914, 
Amar Chand sold his interest in the decree, namely, that which 
he had as one of the original decree-holders as also as^the heir to 
his wife, to Hari Das, the respondent in this appeal. It also 
appears that on February 25th, 1915, Amar Chand obtained letters 
of administration to the estate of his wife Musammat Gulab Bai 
from the Bombay High Court, under Act V of 1881. Hari Das 
as such purchaser has applied for the execution of the decree and 
the question before the court is, is he competent to do so ? The 
first point urged by Mr. Peary Lai Banerji is that the grant of 
letters of administration on the 25th of February, 1915,; did not 
operate to validate the sale of February, 1914, and Hari Das 
must obtain a further sale deed from Amar Chand to entitle him 
to execute the decree. The grant of letters of administration 
to the estate of the deceased person' takes effect and operates 
from the date on which the deceased died, and under section 14 
of the Probate and Letters of Administration Act,' Amar Chand's 
sale deed would be an operative sale deed in the same way as if 
he had obtained letters of administration prior to February -1st, 
1914. , Apart from this fact, under the Hindu law the property of 
Musammat Gulab Bai vested in Amar Chand and it is not disputed 
that under the Hindu law he was entitled to sell the property 
so inherited by him. The provisions of section 191 of the Indian 
Succession Act do not apply to Hindus and Muhammadans in 
these provinces. The estate of the deceased persons in such cases 
vests at once in the heir who is competent to dispose of the same. 
The first point therefore taken by him fails. The second point 
raised in the appeal is that under section 4 of the Succession 
Certificate Act, although letters of administration had been 
granted to Seth Amar Chand, it was necessary in law for Hari 
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v.rv, m favour of i oth An, nr Cimiul mid Gulab Jhi. Anmr 
Uuno nloii- nn n tl sm-holdur «an ontifH to execute the decree. 
Ad t.mi t lie court ban to Jo an Mich n cms*« k to an ft. -guard the 
ID, 'hr.-, ot tlm other d.-cree-holder, under ride 15 of Order XXI of 

l l l " A> ‘ w w>nfKf! l‘i»« lie win also entitled to cxecuto 

t'od.-n^intheiume way ns Ids vendor Atimr Chund. Unri 
1,1,1 fh. r. fore n-. trail -force of Seth Anmr Gimml and in his cnp.n- 
i-ity ft.M»ud» i ; entitled to execute thodwree and the application 
for o.\.‘--utio:i raniiot fher.-fon» bo defeated on that ground. He 
i-. entitled t<> proceed with the r*\e rut ion of such a decree under 
the rule already qunteil. It is however urged that- lie has also 
pun-lire id the rights of Mtisaintnat Gulah Bni which by inheritance 
had \r.ia\ in Seth A mar ('hand, so mtu-h of the decree as was in 


favour of Uulrtb Bni could not be executed in this instance unless 
bo obtained letters of administration or a certificate to collect 
the debt.*; of Gutab Bai. In the first placo the decree was a joint 
and several decro * and as purchaser of Anmr CJmnd's rights he 
was entitled to execute the wh-.lo decree, and ns Amur Chnnd 
himself vas the heir of the other decree-holder the court could 
have easily safe-guarded his rights as such by a suitable order. 
But the execution of the decree could not le defeated. Again 
Mi. I Vary Bn! Bnnerji has relied upon a ruling of this Court in 
Allah Dad Khan v. Sant Ham, (1) and urged that the purchaser 
could not execute the decree without obtaining a certificate or 
a fin.fih letters of administration in respect of so much of the decreo 
ns represents Iter interest therein. In my opinion Act YII of 1889 
was, ns the preamble itself states, intended to facilitate the collec- 
tion of debts on succession, and offers protection to parties paying 
debts to the representatives of deceased persons. The Act was 
intended to oiler protection to debtors and to assure them that the 
certificate-holder was the person entitled ns successor to the effects 
of the deceased person to receive payment of the debt. It was 
not intended to guarantee that the successor who had so obtained 
a certificate bad also validly transferred his rights to a third 
party. An inquiry as to the validity oi transfers made by a 

(1) (1012) J. Ii It., 85 AH, 74. 
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certificate-holder is, I think, foreign to the’ scope and object of 
Act VII of 1889. If that were so, the result might be that where 
an heir obtained a certificate to collect ten items of debts and 
subsequently transferred each item of the debt to different trans- 
ferees, the ten transferees would have each to obtain ten certifi- 
cates to collect the debts transferred to them, and to apply for the 
revocation of the certificate granted to their vendor. I do not 
think'that it was ever intended by the Legislature that this should 
be so. . I entirely agree with the observation made by another 
Bench of this Court in Rang Lai v. Annu Lai, (1) on this point. 
If it tyere necessary to decide this point in this particular case I 
would have been inclined to come to the conclusion that the case in 
35 All., 74, was not correctly decided, and that it has in fact been 
overruled by the later ruling in 36 All., 21. But for the reasons 
given by me it is not necessary to decide this point. I think as a 
representative of Amar Chand alone Hari Das was entitled to 
take out execution and this application could not be defeated. I 
would dismiss the appeal with costs, but in doing so I may observe 
that the other points of objection raised by the judgement-debtors 
have not been disposed of by the court below, and nothing that 
we say now would prevent the court below from disposing of 
the said points. 

By the Court. — The order of the Court is that the appeal 
is dismissed with costs. 

Appeal dismissed. 

v 

Before Mr. Justice Walsh and Mi . Justice Sundar Lai. 

FAZAL AHMAD (Judgemest-debtos) v. WESAL-UD-DIN and another 

(Decree-holders).* 

Civil Procedure Code (1908), Order XXI, rule 66 — Execution of decree— Ancestral 
property — General ncles of practice for Civil Courts, chapter IV, rule 6. 

Property to winch, title is made out by gift is not property inherited 
within the meaning of rule 4, chapter IV, of the General Rules of Practice 
for the Givil Courts and such property is consequently not ancestral . 

The facts of this case briefly stated were as follows : — 

The respondents decree-holders obtained a decree against 
the applicants judgement-debtors for a large amount on certain 

* First Appeal No. 407 of 1915, from a decree of Rama Das, Subordinate 
Judge of Pilibhit, dated the 4th of October, 1915. 

(1) (1913) I. L.R., 36 AH., 21. 
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hypothecation bonds. In execution of-the 'decree they applied 
for sale of the mortgaged property and the court fixed a date 
for, the sale thereof. The judgement-debtors objected on the 
ground- that the property was ancestral and could not he sold 
except by the Collector as ancestral property. The court 
below over-ruled the objection and directed that the property 
was to be sold. 

The judgement-debtor appealed to the High Court. ' 

Mr. J. M. Banerji (Babu Preonath Banerji with, him), for 
the respondents, took a preliminary objection that the order of 
the court below was under Order XXI, rule 66, of the Code of 
Civil Procedure and as such it was merely an interlocutory order 
and consequently not appealable. 

Deolci Nandan Singh v. Bansi Singh ( 1), Sivagami v. 
Subrahmania Ayyar, (2). 

The objection was over-ruled. 

Dr. S. M Sulaiman, for the appellants. 

The property sought to be sold by auction was • purchased 
by the grandfather of the appellants over 7 0 years ago, i.e. before ' 
1846. It was inherited by their father who ultimately made a 
gift of the property to his sons, i.e. the present appellants. 
So far as the present appellants are concerned the property 
sought to be sold is certainly ancestral property. 

The property sought to be sold comes within-the words in the 
notification “ All land being mahals or shares in or portions of 
mahals which have been owned by the proprietor or by persons 
from whom jhe has inherited such lands 4 from the 1st of January, 

1884. ” 

[Sundar Lal, J. — Your clients did not inherit the property]. 
Though the appellants got it from their father as a, gift. But in 

reality it was indirect inheritance. 

The appellants were the only heirs of their father. If the 
father accelerated the succession by means of a deed of gift it 
makes no difference in the nature of the property. It remains 
ancestral all the same. 

Mr. J. M. Banerji , for the respondents, was not called 


upon. 

(1) (1911) 14 0. L. J., 35, S.O. 10 I.C., 371. 


(2) (1904) I. L. R. ? 27 Mad., 259. 
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Before Mr. Justice Piggott and Mr. Justice Lindsay. 

MUHAMMAD ABDUL' JALIL (Plaintiff) v. BAM DAYA-L and others ’ 

' (Defendants).-* ) . 

_ Copyright - Preparation by a member of the Board of the Studies, Allahabad 
University, a list of graduated selection from different authors for certain 
-examinations— Publication by the Syndicate of a syllabus containing amongst 
other items the selection already referred —Publication of same in book form 
by a booJc-sellcr — Inf ■ ingement of copyright. 


A, a member of the Board of Studies of the Allahabad University, prepared 
at the request of the convener a list of graduated selections from standard Persian 
authors for the use of candidates for certain examinations' of the University. 
In preparing these lists he spent considerable labour, learning and skill. The 
Board of Studies after due consideration adopted with slight modifications the' 
selections shown in the list as the subject for those examinations ■ in Persian 
and published the lists for the information of the public generally and of 
the candidates concerned specially. Subsequently to this B. a firm o 
publishers compiled books from the original authors according to these 
lists : — Held that A had no copyright in the lists as by laying the result’ of 
his labours before the Board of Studies he placed the lists unreservedly at 
the disposal of the University authorities. 


THE-facfcs of this case are fully set forth in the judgement of 
the Court. _ 

4 

Mr. Abdul Raoof, Dr. & M. Sulaiman and Munshi Jang 
Bahadur Lai, for the appellant. 

Mr. M. L. Agarwala and The Hon’ble Dr. Tej Bahadur 
Sapru, for the respondents. 

PlGGoTTand LiNDSAY,JJ. This is an appeal by the plaintiff in 
a suit claiming a perpetual injunction in respect of an alleged 
breach of copyright with substantial damages, from the defendant 
who are a firm of publishers in Allahabad. The books which 
are alleged to have infringed '■ the plaintiff’s copy-right are 
three volumes of graduated sele tions from standard Persian 
authors, the said selections having been prescribed at the end 
of the year 1911, by the Allahabad University for the subject 
matter of its examinations, in the Matriculation, Intermediate 
and 33. A. courses respectively, to be held -in the year 1914. 
The plaintiff Maulvi Muhammad Abaui Jalil Shams-ulma is a 
professor of the Queen’s College, Benares, and a member of the 
Board of Studies of the Allahabad University. In the early 
part of the y ear 1911, the question of the courses to bo prescribe _ 

* First Appeal No. 28 of”l9l3r-from a decree of s71Tr*niels, District 
Judge of Allahabad, dated the 21st of May, 1914. 
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for the examinations in the Persian language in the year 1914, 
began to be discussed by the - Board of Studies. A project for 
a book of selections suitablo to the B. A. courso had boon 
prepared by Mr. Arnjad AH, this was submitted to the convener 
of the Board of Studies and by him reform! to tho plaintiff 
for opinion. The plaintiff eriticisod this book adversely and it 
was suggested to him by the convonor of tho Board that ho 
might himself propose suitablo coursos of study for onoh of tho 
three examinations. Tho correspond once which followed in on 
the record of the case and has boon laid boforo us in detail, It 
would seem from the plaintiff’s own ovidonco that the idoa of 
preparing graduated extracts from standard Persian mi thorn, 
suitable for students preparing for each of the .throe exiuninntiomi, 
had been previously present to the plaintiil’n mind. At any 
rate he now offered not merely to prepare lints of solcotions for 
the approval of the Board of Studies, but to prepare books or 
readers embodying the result of his selections. Ho wan warned 
by the convener that what was immediately required by tbo 
Board of Studies was merely lists of selections suggested as sujV 
able, and eventually the plaintiff laid such lists before the Board 
of Studies of which, as already remarked, he was himself a 
member. The lists prepared by him for tho Matriculation and 
Intermediate examinations were approyed as they stood and 
the list prepared for the B. A. examinations was passed with 


slight alterations. Towards the end of D ecernber, 1911, the Syndi- 
cate of the Allahabad University published a syllabus including, 
amongst other items, the selections already 7 referred to, prescribed 
for students presenting themselves for the three examinations in, 
question in the year 1914. In the meantime, and thereafter 
correspondence continued between the plaintin, the Dean of the 
Jacoby of Arts, and the Kegistrar of the University, on the sub- 
ject of remuneration claimed by the plaintiff on account of the 
labour undertaken by him. The plaintiff in fact desired that 
the boots which he was preparing on the basis of the lists 
approved by the Board of Studies should be prescribed by the 
University as the Persian readers recommended for the use of 
students preparing for the 1914 examinations and that Ids rigU 
as the compiler of these three books should be -J . 
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w “pyngi't- Ho made an alternative suggeetioa that the 
' Muhammad Umvcmty should remunerate him for the labour which he had 
Am expended and he named a sum of Rs. 4,029, as the remuneration 
Ram Datau. which he considered himself entitled. 

This is not a suit for damages against the authorities of the 
Allahabad University and it is not necessary forms to enter 
into a discussion of the position as between the plaintiff and 
the University authorities, except in so far as we find it 
necessary to do so in order to throw light on the present litiga- 
tion, The University of Allahabad was quite aware that, by 
prescribing any particular edition of selections from standard 
Persian authors for the use of students preparing for its examina- 
tion it would add considerably to the market value of any edition 
so prescribed. It is dear also that the Allahabad University 
had no intention of thus enhancing the market value of any 
edition prepared under the supervision of its own Board of 
Studies, or by a member of the said Board. The defendants 
obtained access, as any member of the public was entitled to do, 
and as an enterprising firm of publishers was practically certain to 
do, to the syllabus printed under the authority of the University at 
the end of the year 1914. Their case is that the three books which 
form the subject matter of the present litigation owe nothing 
to the plaintiff personally. The defendants obtained the informa- 
tion they wanted from the syllabus of studies published by the 
University authorities. On the basis of the information so obtain - 
. ed they sought out the original texts and so prepared their 
edition of extracts in book form for each of the three examina- 
, tions. The plaintiff contends that he has copyright in the results 
of his own labours as embodied in the lists published in the 
syllabus of the University. It may be conceded that a consider- 
able amount of learning, experience and labour was applied by 
the plaintiff to the preparation of the lists which he submitted 
to the Board of Studies. It may also be that it was never the 
plaintiff’s personal intention that this service on his part should 
*■. be rendered gratuitously. He undoubtedly desired to prepare 
readers on the basis of the suggestions .laid by him before the 
Board of Studies, and to obtain' remuneration for himself by the 
sale of the readers so prepared, As a matter of fact the plaintiff 
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has himself prepared readers for each of the three standards on 
the basis of his own selections, and has published the same ; 
’but in each case the publication by the plaintiff took place- 
subsequently to the publication by the defendants. We think 
that when the plaintiff as a member of the Board of Studies 
laid the results of his skill and experience before the Board, 
and then joined with the other members of the Board in preparing 
the syllabus for the examinations to be conducted in the Persian 
language in the year 1914, he placed the results of his labours 
unreservedly at the disposal of the University authorities. 
He may have desired that those authorities should either remuner- 
ate him for his labours, or take suitable measures to protect 
the copyright in the selections themselves. But 'when the 
University authorities published their syllabus they surrendered 
any copyright which may or may not have existed owing to the 
skill, learning, experience and labour expended on the prepara- 
tion of these lists of passages from standard authors, unreservedly 
into the hands of the general public. The avowed intention of 
the University authorities was that any' enterprising firm of 
publishers which considered it a remunerative speculation 
should bring out the passages in question in book form. They 
were of opinion that the interests of the public, and of the 
general body of students, would best be served by allowing free 
competition in this matter. We think these facts need only be 
set forth in order to make it clear that the plaintiff retains no 
copyright in the selections as such. 

In the court below a strenuous effort was made on the part of 
the plaintiff to put his case upon another, or an alternative basis. 
It was suggested on his behalf that the defendants had saved 
themselves the labour of referring to the original Persian authors 
by getting hold, in some way or other, of the plaintiffs own 
manuscripts as they were passing through the press. This ques- 
tion has been very fully dealt with by the learned District Judge. 
The suggestion put forward on the part of the plaintiff admittedly 
rested upon no direct evidence. It was sought to base it merely 
on a comparison of the two editions, that is to say, of the edition 
first published by the defendants and the edition subsequently 
published by the plaintiff. The learned District Judge has, 
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sufficiently shown that there is no basis in fact for the plaintiffs 
Mohammad - P‘ ea on point, and that such coincidences as were relied upon 
Abdod Jadid • by him have been sufficiently explained in the evidence given by 
Ram Davao, the defendants. 

For the reasons stated we find no force whatsoever in this 
; appeal. We dismiss it accordingly with costs. 

‘ - Appeal dismissed. 
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RADHA KUNWAR (Defendant) v. REOTI SINGH (Plaintiff.) 

“ [On appeal from the High Court of Judicature at Allahabad.*,] 

Appeal to Privy Council-Valuation of appeal— Civil Procedure Code (1908), 
section 110— Appealabl amount subject-matter of appeal — Suit to enforce 
mortgage— Per son made defendant as having adverse claim on the mort- 
gaged property— Appeal on rejection of her claim by High Court. 

In a suit to. enforce a mortgage for Rs. 2,000, the amount due upon which 
was Rs. 88,000 the mortgagee (respondent) asked for payment or for a sale of 
the mortgaged. property. Besides the parties who claimed under the mortgagor 
the appellant who set upjan adverse claim to a portion of the mortgaged 
property and the person through whom she claimed were made defendants 
and' they alone defended the suit. The Subordinate Judge allowed a moiety 
of her claim, but on appeal the High Court held that she had no title to 
any of the property. The High Court granted her leave to appeal to His 
Majesty Jin Council under section 110 of the Civil -Procedure Code, 1908, 
on the ground that as the mortgage decree imposed on the' property a 
liability for Rs. 38,000 the subjeot-matter of the appeal was a sum exceeding 
Rs. 10,000. 

Bold by the Judicial Committee (on a -preliminary' objection that the 
appeal was not maintainable as the subjeot-matter of it was below the appeal- 
able value), that as between the respondent seeking to enforce his mortgage 
and the appellant it was quite immaterial what the amount of the 
mortgage was, and that the. subject-matter in dispute was not the Rs. 88,000 
hut simply the value o£ the property the appellant claimed, which was not 
shown to be of the amount prescribed by section 110 of the Civil Procedure 

^Appeal No. 46 of 1915 from judgement and decree(12th March, 
.1912) of the High Court at Allahabad, which varied » la- 
ment and decree (8th June, 1910) of the Subordinate Judge of 
Aligarh. — — 

. Prvmlr The Loan Chamceixos (Lora BnenuBMI tod Aihimok »n 
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The suit out of which this appeal arose was brought by ' the 1910 
respondent on the 20fch of November, 1909, to recover Rs: 38,495 rTdha > 
due* on a mortgage bond, dated the 7th of July, 1884, executed by Kunwab 
one Mahtab Kunwar in favour of Sobha Kunwar (since deceased), Singh. 

the mother of the present respondent, , whereby a 10-biswa' share 
in mauza Mobrakpur was hypothecated for Rs. 2,000. 

The appellant was made a party defendant to the suit as 
claiming to be owner of a 4 odd biswa share through one Hukum . 

Singh, who, she alleged, had' executed a mortgage bond for that 
portion of the property in suit in her favour. That bond the 
plaintiff alleged to be fictitious and made without consideration. 

Hukum Singh and Ra’dha Kunwar alone defended the suit the 
other defendants, Mahtab Kunwar (che mortgagor), Bhup Kunwar 
(her transferee) and three grandsons of the original mortgagee 
(Sobha Kunwar) not appearing. 

The interest of the appellant in the suit depended therefore 
entirely on whether Hukum Singh, through whom she claimed, 
was the owner of any portion of the mortgaged property. On 
that question the Subordinate Judge held that a 2 odd biswa 
share belonged to Hukum Singh, and accordingly, m giving the 
respondent a mortgage decree, he excepted the 2 odd biswa 
share from sale under the mortgage as being the share to which 
the appellant was entitled under her claim. 

From that decision both Radha Kunwar and Reoli Singh 
appealed to the High Court (Sir H. D. Griffin and Chamier, 

JJ.) who held that none of the mortgaged property belonged 
to Hukum Singh and that the plaintiff was entitled to sell all 
of it under the mortgage decree. Consequently the appeal of 
Reoti Singh was allowed and that of Radha Kunwar dismissed. 

On the application of Radha Kunwar for leave to appeal to 
. His Majesty in Council Sir Henry Richards, C.J., and Sir P. C. 

BANERJi, J., in granting leave after hearing argument on either 
side said : — 

“ This is an application for leave to appeal to His Majesty 
in Council. The value of the subject-matter of the suit in. the 
court below exceeds Rs. 10,000. This Court reversed the- 
decision of the lower court ; and therefore if the value, of the 
subject-matter of the proposed appeal exceeds Rs. 10,000, the 
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case is one which fulfils the requirements of section 110 of the 
Code of Civil Procedure. It is, however, urged that ' the value 
of the subject-matter of the proposed appeal to His Majesty does 
not exceed Rs. 10,000, and this contention is based on the 
following facts. The suit was one to .recover Rs. 38,000 and 
odd by enforcement of a mortgage. A part of the property 
comprised in the mortgage was exempted : from , liability under 
the mortgage by the court below. An appeal was preferred 
to this Court, audit was held that the whole, of the mortgaged 
property was liable to sale in enforcement of the mortgage. It 
is in respect of this part of the decree of. this Court that the 
applicant seeks to appeal to His Majesty in Council. It is 
alleged that the value of property, which by the proposed appeal 
is sought to be exempted from liability under the mortgage 
and decree passed on it is Rs. 2,000 odd, and this amount must 
be regarded as the value of the subject-matter of the appeal to 
His Majesty. We do not agree with this contention. The decree 
imposes on the property a liability for Rs. 38,000 and odd. 
Therefore the value .of the subject-matter of the appeal to His 
Majesty is a sum exceeding Rs. 10,000, and the case fulfils the 
requirements of section 110, and we so certify. ” 

On this appeal- 
er W. Garth for the appellant. 

De Gruyther, KG., and B. Dube, for the respondent. 

A preliminary objection was taken that the appeal was not 
maintainable, inasmuch as the value of the subject-matter of the 
appeal was less than Its. 10,000. For the respondent it was con- 
tended the appeal related only to the value of the 2 odd biswa 
claimed by the appellant : that was the only subject-matter in 
dispute in this appeal. There was no question of law, and therefore 
no reason for the exercise of the discretion of the High Court to 
certify the case as “ otherwise ” fit for appeal. Reference vas 
made to section 100 of the Civil Procedure Code, 1908, and Pan- 
arsi Prasad v. Kashi Krishna Karain (1), vbich ' sas ' 
decided under the Civil Procedure Code, 1882, sections 590, G00- 
For the appellant it was contended that the H<gi r ^ Ir 
had rightly granted the certificate of leave to nppc.i . 

(j) (1900) 1. 1>. 23 All., 227. 
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appeal related to the whole subject-matter of the suit. It ■> 1916 

could not he said that the mortgage debt did not equally affect Radha 

every portion of the property mortgaged. The 2 odd biswas Kunwae 

might if the appeal failed be sold by the mortgagee for the whole Reoti Singh. 
of the mortgage debt. The value of the 2 odd biswas claimed 
by the appellant had not been certified, and the case should 
therefore be remanded for the determination of the value of the 
appellant’s claim to make it certain whether its amount would 
maintain the appeal or not. 

1916, June 26th ; — The judgement of their Lordship was 
delivered by the Lord Chancellor 

It is always to be regretted when an appeal is disposed of on 
a preliminary point, and the parties are compelled, after having 
- incurred considerable expense to leave this Board without a 
determination of the real merits of their dispute. But in this 
case their Lordships feel that they have no choice in the 
matter, and that they are bound to advise His Majesty that 
the preliminary point raised must prevail. 

The facts of this case are these : In 1884 a mortgage was 
executed , of certain property for a sum of Rs. 2,000, with 
interest at 12 per cent. On the 20th of November, 1909, the 
persons who were entitled to the benefit of that mortgage took 
proceedings in order to have it enforced. They claimed that 
the amount due upon the mortgage was Rs. 38,494, and they 
asked for an order for payment of that sum against the defendant 
and a sale of the property. They made, as parties to that suit, 
not merely the people who claimed under the mortgagors but 
also certain people who bad set up adverse claims to the 
mortgaged property, among whom the appellant was one. Their 
Lordships think that this joinder of these parties was irregular, 
and that it could only tend to confusion. 

What followed was this : The present appellant, who claimed 
through a person named Hukum Singh, said that she was entitled 
to 4 biswas of the property. That dispute, was entirely 
independent of the mortgage transaction of 1884. Whatever 
the amount of that mortgage might be, in no eir xrvWvio.eee 
could the appellant have been made responsible for It, Jf it 
had been held that her claim was good, the roorit^tree world 
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We completely failed,' so far as her share of the estate was 
concerned : if it had been held that her claim was bad, she could 
have had no right whatever . to redeem the mortgage. The 
cause, however, proceeded without any objection being taken, 
and, m the end, on the 8th of June, 1910, a decree was made by the 
Subordinate Judge in which he declared that the appellant was 
entitled to one-half of the 4. biswas which had been set up as 
her original claim. From that decree an appeal was taken to the 
High Court, and on the 14th of November, 1910, the High Court 
decided -that the appellant had no title at all. The result was 
that as to one-half there were concurrent Gndings both of the 
Subordinate Judge and of the High Court that the appellant 
had- no claim and as to one-half there were differing judgements. 
The appellant accordingly sought to obtain leave to appeal to 
His Majesty in Council from the judgement of the High .Court, 
and for that purpose it was essential that she should satisfy the 
condition of section 110 of the Civil Procedure Code of 1908. 
That section provides that an appeal can only be allowed in certain 
cases where the amount .or value of the subject matter of the 
suit in the Court of First Instance was Rs. 10,000, or upwards “and 
the amount or value of the subject-matter in dispute on appeal 
to His Majesty in Council must be the same sum or upwards. ” 

Upon the appellant’s application for a certificate that the 
value of. the subject-matter exceeded the Rs. 10,000 there 
appears to have been argument before the High .Court and 
a certificate has been given in her favour. But it is objected 
thatiRat certificate, on the face of it, proceeds upon a wrong 
principle, and that this Board ought not to regard it as 
conclusive of the appellant's right to appeal . 

Their Lordships think that the respondent’s contention in this 
respect is correct. The certidcate is prefaced by an order in which 
the High Court state what the reasons .were that led them to t. e 
conclusion that the subject-matter was above the prescribed tat, 
and it is quite plain, on an examination of that order, that they 
were deciding as between two. rival contentions. The one a 
was put forward on behalf of the respondent was t a ™ P 
fact the appeal related only to the value of the 

while the appellant asserted that it related to the whole subject- 
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matter of the suit which was Es. 88.009. This IttttoV urgu* 
ment was enforced by suggesting that if tho appellants ease 
failed the mortgage would operate over tho whole of tho property 
and there would be a right loft in tho mortgagee to Soil and 
dispose of this piece of the estate for tho total value of tho 
mortgage debt ; that as the mortgage debt affected equally 
every part of the property subject to the original mortgage, it 
affected the whole of those 2 biswas, and tho subjoet-iuuttor 
of the disputes therefore was Es. 38,000. This contention 
prevailed before the High Court, and they state in tonus that) 
the decree which was the subject of appeal had imposed on tho 
property a liability for Es. 38,000 and that in consequence the 
yalue of the subject-matter of the appeal exceeded, the necessary 

prescribed sum. 

Their Lordships think that this was an entire mistake. As 
between the respondent, who was seeking to enforce his 
mortgage, and the appellant the subject-matter of the suit was 
not Es. 38,000. The subject-matter of the dispute was simply 
the value of the property which the appellant claimed, and 
it was quite immaterial for that purpose what the value of 
the mortgage might be. As has already been pointed out, the ' 
appellant could under no circumstances have been made respon- 
sible for the amount of the mortgage nor could its extent in any 
way whatever have in the least degree varied her rights. In 
truth the confusion has arisen because the cause of action against 
the appellant, that is to say, the right to obtain, a declaration 
of title against her adverse claims, has been joined with another 
which was quite distinct, the enforcement of rights under a 
mortgage. 

Their Lordships think that the subject matter of this anneal 
is nothing but the 2 biswas to which the Subordinate Jzdsa 
found that the appellant was entitled. 

Then Sir William Garth urges that in these ekrcunissances 
as this question of the value has never been determined ~ the 
High Court, the matter ought to go down :or zee. u moose of 
seeing whether those 2 biswas would sunoert ike value of 
Es. 10,000 and thus enable an appeal to be mazzwiinr-d. 
considering all the arguments upon this zc inn iheir 
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no such ( lu'eciion\ug]i™^ Bndt t ^ mSelves ’ 

iOao 2 biswas exceoded the R<? mnnn 
porfeotiy simplo and straightforward fchiug to do-all this 
d ffioulty as h ohre on the valno of the .tatf and the value o" 

possi^fr i' f 'i° uld r 6 oneo iia ' ,e vanishcd ' but * im. 

Umt fbV lhe J“ d S^nt of the High Court without seeing 
that l ero wore two contentions, and only two, before them 

2rJ T? 7*T n ll ‘° app0lkat ' vm,d bare M«Vand 

that was that the subject-matter of the suit related to the 2 
biswas, and on the other contention she wouid have succeeded, and 

t .at was that the subject-matter of the suit was affected by the 

" 10, ' t ' S '' ,ge dobts ' 14 "' as ‘hi latter contention which 
tho High Coiirfc^wrongly adopted. .. 

Their Lordships will therefore humbly advise His Majesty 

that this objection must succeed, and that this appeal should be 
dismissed with costs. 

0 . . , „ Ajjpccil dismissed. 

Solicitor for the appellant : Douglas Grant. 

Solicitors for the respondent : Barrow, Rogers and \ Nevill . 

J. V. W. 


AHMAD KAZA and others (Defendants) v. AB1D HUSAIN and others 

(Plaintiffs). __ 

[On appoal from tho High Court of Judicature at Allahabad.] 
Evidence-Secondary cvidencc-Cerlificd copy of petition of compromise made in 
I8b7- Record of proceedings destroyed in the 'Mutiny— Evidence to establish 
mortgage in suit for redemption of mortgage not made in writing-Stamp— 
Bengal Regulation, X of 1829 — Objection that certified copy is insufficiently 
stamped— Petition treated as document creating mortgage.- 
In a suit for the redemption of a usufruotuary mortgage alleged to have 
boon oreatod in 1857, tho documont on which the plaintiffs relied to establish 
tho mortgage was a certified oopy of a petition of compromise filedin Court on 1st 
of April, 1857. Tho reoord of the proceedings was admittedly destroyed in the 
mutiny of that year. Tho document, whioh was admitted in evidence by the 
Subordinate Judge, reoitod the terms on which the dispute was settled amongst 
thorn being tbo agreement relating to the mortgage, and an endorsement on 
it, after reoi ting that “ the pleaders for the parties filed the compromise in 
the presence of their respective clients, and verified and admitted all the 

# Present,— Lord Shaw, Lord Pabmoor and Mr, AweeR Adi. 
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condition? laid down therein,” ordered that “ the compromise be placed on the 
record, and the oase he put up to-morrow for final disposal.” Then followed the 
date and the signature of the Zillah Judge in English. The certified copy was cn 
the 28th of April, 1857, issued to the pleader acting for the predecessors of the 
plaintiffs. It bore a stamp of one rupee. The defence was that the contract 
was not enforceable as the document was not properly stamped. Tho Subordi- 
nate Judge overruled the objection and decreed the suit. The District Judge 
held that the copy was required by article 20 of Regulation X of 1829, to bear a 
stamp of the same value as the original compromise ; that the original bore 
a stamp of one rupee only, but required a stamp of ten rupees, and as it was 
insufficiently stamped its copy was not admissible in evidence. He reversed the 
decision of the first court and dismissed the suit. The High Court on appeal 
restored the decision of the Subordinate Judge. 

Held by the Judicial Committee (affirming that decision) that the mort- 
gage was made verbally and was valid according to the law then in force, and 
it was notified to the court as part of the settlement. The present suit was not 
based on any agreement contained in the petition, but on a contract made 
outside and recited in it to enable the court to make a decree in accordance with 
the settlement. If the Judge did so, the defendants’ objection fell to the 
ground, and, whether he did or not, the suit based on the agreement madc- 
independently of and before the petition was filed in Court was clearly main- 
tainable. 
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If, however, the petition was treated as the’ document creating the mcrrc-Kt 
it might rightly be presumed that the officer before whom it was rrKsrw.: 
satisfied himself that it was properly stamped. Ho inference >- s 

drawn from the fact that the copy bore a one rupee stamr. ±r hr- -f 
the proper stamp for issuing a copy of the proceeding in the T~z~- J.-rr. :-sr~ 
as a copy of the petition and the order thereon it bore the ' --- 

stamp of one rupee. The District Judge fell into an h ~~ 
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The appellants denied the execution of the mortgage, and in 
the course of the hearing the respondents tendered as evidence of 
the mortgage a certified copy of a sulehnama , or petition of 
compromise, filed in a partition suit between the ancestors of the 
parties respectively, and dated the 1st of April, 1857. ' The petition 
recorded a compromise come to between the parties which contain- 
ed the terms of the 'mortgage now sued upon, and was signed by 
the pleaders of both parties, and bore the following endorsement 
by the District Judge : — 

“ To-day the pleaders for the parties filed this compromise in the presence 
of tbeir respective clients, and verified and admitted all the- conditions laid 
down therein. It is, therefore, ordered that the compromise be placed on the 
reoord and the case be put up to-morrow in the forenoon for final disposal.” ■ 

(Signature of the District Judge in English.) 

The copy was stamped with an engraved one rupee stamp. 

The records of the suit were, with many others, destroyed in 
the mutiny, and the copy was therefore the only available evidence 
of tbe terms of the compromise. 

The document was objected to on the ground that it was not 
properly stamped, but the Subordinate Judge held that the stamp 
was sufficient, and admitted it in evidence. In -giving his judge- 
ment he held as to the document that though it was only stamped 
as a petition, it was admissible in evidence as there was nothing 
to show that the agreement recited in it was ever reduced to 
writing, and he decreed the suit in favour of the respondents on 
the basis of the mortgage with costs. 

The District Judge oh appeal held that though an oral mort- 
gage would have been valid according to the law then in force, 
yet, having regard to tbe way in which tbe case was presented in 
the present suit it must be taken that the document was not relied 
on as evidence of an oral agreement, but as being the mortgage 
itself; and that having regard to article 20 of Regulation X of 
1829, it must be taken that the original petition was stamped in 
the same way as the copy, whereas according to the law then in 
force the original should have borne a stamp of Rs- , e 

District Judge accordingly held that the document was not. 

' sible in evidence as being improperly stamped, and there emg 
other evidence of the mortgage in suit, he dismissed t e sui w 

costs of both courts. 
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The respondents appealed to the High Court (Sir H. D. 
Griffin and A. E. Rives, JJ.), who held that under section 36 of 
the Stamp Act (II of 1899), the document, having been admitted 
as properly stamped by the court of first instance, could not be 
objected to on this ground in appeal ; that even if article 20 of the 
Regulation relied upon was applicable to a certified, copy given 
by the Court, it did not follow that the originarmust have been 
stamped in the same way as the copy ; and that in the absence of 
any evidence to the contrary, it must be presumed that the court 
acted according to law, and was satisfied under section 3 of the 
Regulation that the document was duly stamped before it was 
placed on the record. The High Court accordingly allowed the 
appeal, and restored the judgement and^decree of the court of first 
instance with costs throughout. 

The material portion of the judgement was as follows : — 

“ Relying on this copy tho first court decreed the suit. On appeal it waB 
argued, inter alia, that ovon if tho copy were gonuino it is not admissible in 
evidence becauso tho original -was not properly stamped. Tho learned Judge 
upheld this contention and camo to the conclusion that * tho original compro- • 
mise hora a stamp of one rupeo only, that the document required a stamp of 
Rs. 10, and that as tho document was insufficiently stamped its copy was not 
admissible in evidence.’ He goes on to say, ‘ When that document is removed 
there is no evidence to prove the mortgage alleged by the plaintiff.’ In the 
r esult he allowed the appeal and dismissed tho suit. 

" Beforo us tho only question i s whether tho loarncd Judge was right in 
discarding tho copy. In my opinion ho was not. The oopy itself was admitted 
in evidence by the first court, and although there is no distinct finding by that 
court, in so many words, that the document was properly stamped, yet such a 
finding must bo inferred from the fact that the oourt relied on the case of Ram- 
dyal v. Dhoobey Jhaunnaii Lai (1) and another case as its authority for holding 
that tho document was admissible in evidence. Tho head-note in JRamdyal v. 
Dhoobey Jhaunnan Lai runs as follows * A dooument in the shape of a petition 
to a court setting forth an arrangement oome to between the parties in a suit, 
may be received in evidence in auppor t of a fresh suit founded upon the agree* 
ment recited in such petition, although only stamped as a petition, it not 
appearing that the agreement recited was made in writing.’ 

As the dooument was admitted in evidence no further question can arise 
under section 36 of the Stamp Act of 1899, as to its admissibility on the ground 
that it was not duly stamped. If, however, it could be shown that the original 
document of which it. was a oopy was not duly stamped, it would not be 
available as secondary evidenoe of the original. But there is no evidence what* 
soever.as to what stamp, if any, was affixed to the original. The learned Judge 
(1) (1871) 3 N. W. P., H. 0. Rep., 14. 
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however, admissible in evidence relative to the facts recited there- 
Ahmad raza anc * was admitted by the Subordinate Judge. The 

AbidHobaik. ^ U6Stion . for . ^termination in this appeal is, however, whether if 
the petition is to be treated as creating the mortgage, it was 
properly stamped in accordance with the Indian Statute then in 
force to entitle the plaintiffs to sue upon it. 

The facts, which led to its being filed in court are simple. A 
suit had been brought /by the plaintiffs’ ancestors against the 
predecessors of the defendants for a decree for possession <c by 
partition ” of the 12-anna share in mauza Malgaon to which 
they claimed to be entitled. Their claim appears to have been 
dismissed by the first court. The appeal from this dismissal of 
their suit, preferred by the plaintiffs, was pending before the 
Zillah Judge. The parties, however, came to a compromise, and, 
as stated already, onthe 1st of April, 1857, filed before that officer 
' the petition in question, signed by the pleaders of the parties. 

In this petition' they notified to the court the terms of the settle- 
ment, and prayed that the case might be decided according to the 
conditions set forth above. These “ conditions ” are stated in' the 
body of the petition in the following terms : — 

“ Now the parties have come to a settlement in this - way, that we, the 
respondents, admit the ownership of the appellants, and that the claim has 
been brought within time ; that the respondents shall remain' in possession of 
the aforesaid property fora period of twelve years in lieu of the mortgage money; 
that the appellants shall redeem the aforesaid property after twelve years, on 
payment of the mortgage money out of their own pocket.” 

The order endorsed on- the document is as follows : — 

« To-day the pleaders for the parties filed this compromise in the presenoe 
of their respective olients, and verified and admitted all the conditions laid 
down therein. It is, therefore, ordered that the compromise be placed on the 
record, and the case be put up to-morrow in the forenoon for final disposal.” 

And then follows the date (1st April, 1857) and the Judge’s 


signature in English. 

Onthe 28th of April, 1857, the certified copy now filed was 
issued to the pleader acting for the predecessors of the plaintiffs. 

The present suit is based on the recital in the petition relating 
to the mortgage. The defendants, among other pleas, raised the 
objection that the contract was not enforceable, inasmuch as. the 
document was not properly stamped. The Subordinate u go 
overruled this objection, and holding in favour of the plaintiffs on 
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the other points, decreed their claim. The District Judge on the 
appeal of the defendants came to a different conclusion. He was 
of opinion that “ the original deed of compromise ” bore only a 
stamp of one rupee, and he went on to say : — 

“ If the original had borne a stamp of ten rupees, the Btamp on the copy 
would alsohavo been one of ton rupees, ns required by article 20 of Sohedulo 
(A) of the Regulation. I bold that the original compromise boro a stamp of one 
rupee only ; that the docament required a stamp of ten rupees, and that as the 
document was insuffioiontly stamped its copy is not admissible in evidence.” 

He accordingly reversed the decision of the Subordinate Judge 
and dismissed the suit. The plaintiffs thereupon appealed to the 
High Court of Allahabad, which set aside the decree of the District 
Judge and restored that of the first court. 

The defendants have appealed to His Majesty in Council, and 
their main contentions against the judgement and decree of the 
High Court are the same that found acceptance before the District 
Judge. 

In their Lordships’ opinion there are two short answers to the 
defendants’ objections. It is not disputed that before the Indian 
Transfer of Property Act (IV of 1882) came into force, such 
mortgages could be created without any writing, outside the 
Presidency towns, by simple delivery of possession. The petition 
by which the compromise was notified to the court recites ^ the 
terms on whioh the dispute was settled, among them being the 
agreement relating to the usufructuary mortgage. The mortgage 
was made verbally, and was valid according to the law then in 
force ; it was notified to the court as a part of the settlement. 
The present suit is not based on any agreement contained in the 
petition ; it is based on a contract made outside and recited in it 
to enable the court to make a decree in accordance with the 
settlement. If the Zillah Judge passed a formal order, as he 
proposed to do, embodying in his decree tke terms of the settle- 
ment, and there is no reason to suppose that he did not, the 
present objection must necessarily fall to the ground. But 
whether he did or did not, the present suit, based on the agree- 
ment made independently of and before the petition was filed in 
court, would be clearly maintainable. 

Again, if the petition is to be treated as the document creat- 
ing the mortgage, it may be rightly 'presumed that the officer 
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lv stobed” N ™7 reSenled hbrnU-m it was proper- 

y StS . mped - ho Inference can be derired from the fact that the 
copy bears a one rupee stamp. Under the Courf Fees Act (TO of 

,n Ihe' n in Pr ? er 1 amp f ° r isSuiD S a °°Py of the proceeding 
“ b Zillah Court ;.and as a copy of the petition and the orde! 

thereon, it bears the right court fee stamp of one rupee. ' The 
Dietuct Judge dearly fell into an error in taking the stamp on the 
certified copy as an indication of the stamp on the petition itself. 

Their Lordships concur generally with the reasons given by 
the learned Judges of the High Court for overruling the "decision 
of. the District Judge, and they are of opinion that this- appeal 
should be dismissed with costs. 

And they will humbly advise His Majesty accordingly. 

Appeal dismissed.; 

Solicitors for the appellants :—T. L. Wilson ,<£ Co. 

Solicitors for the respondents '.—Watkins & Hunter. 

J. V. W. 


APPELLATE CIVIL. 


Before Sir Henry Richards, Knight, Chief Justice, and Mr. Justice 
May, 23. . Muhammad Rafig. 

UDIT NARAIN MISIR and others (Defendants)-?). ASBARFI LAL 
(Peak mi?#) and AKHRAJ LAL and others (Dependants). * 
Mortgage — Subrogation— Partial discharge of prior incumbrance— Purchaser 
of cguity of redemption entitled to stand in the shoes of prior incumbrancer 
to' the extent that incumbrance has been discharged. 

A purchaser of the equity of redemption is entitled to stand in the shoes 
of a prior incumbrancer where the purchaser has, with the consent of that 
incumbrancer, partially discharged the liability, 

Qurdeo Singh v. ChandHltah Singh (1) dissented from. Chetwgnd v. Allen 
(2) followed. .Bareness Wenlock v. The Rivet' Dee- Company (3) referred to. 

- The facts of the case are as follows : — 

The plaintiff Askarfi Lai instituted the present suit t< 
enforce a mortgage, dated the 29fch of June, 1904, execute; 

* Second Appeal Nor 140 of 1915, from a decree of Lai Gopal Mukorji, 
Subordinate Judge of Gorakhpur, dated the 22nd of September, 1914, modi ymg 
a deorea of Oharu Deb Banerji, Munsif of Bansi, dated the 10th of Decern 

1912, . - - orQ 

(1). (1907) I. L. R., 36 Calc., 193. (2) [18993 1 Ob. D-, 853. 

(3) (1887) L, B, 19Q. B. D., lte. 
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20U, of Juno, 1904. The point f or deoi8ion in the ' 

■■■ ( , P! ’ C '' 1 "™ es undor 11,0 following stated facts. In the year 1907 
. ft PP®"" nta (wl>o arc defendants to the suit) purchased a 10- 
p.o share of mum Bakhorn. It has been found by the court 
below that Bs. 309 wont to discharge a prior mortgage of 1899. 
Uio defendants had contended that all that was due upon this 
Previous mortgage was Rs. 309, which they paid. The court 
below 1ms found that the appellants did in fact pay Rs. 309, 
hut that they did not discharge the entire amount due on foot 
of the mortgage of 1899. No claim, however, seems ever to have 
been made on foot of this mortgage of 1 899, and it seems long to 
lmvo been barred by limitation. We must, however, for the 
purpose of Uio present appeal assume that the court below rightly 
decided that the appellant had only discharged the prior mortgage 
in part. The question is whether, having not entirely discharged 
tho mortgage, they are entitled to be substituted for the prior in- 
cumbrancer even to the extent ofRs. 309, which they admittedly 
paid. Tho court below has held that the appellants were not 
entitled to claim priority in rospeotof this sum against plaintiff. It 
6eems to us that this decision was wrong. If a purchaser of the 
equity of redemption discharges a prior incumbrance he is under 
ordinary circumstances admittedly entitled to hold up that prior 
incumbrance as a shield against the puisne incumbrancer By 
payment of tho prior incumbrance the purchaser of the equity of 
redemption enhances tho scourity of the puisne incumbrancer and 
ho has relieved him of obligation to discharge the prior incum- 
brance or to be obliged to sell tho property subject thereto. 


The contention is that this right of the purchaser is limited to 
eases in which he has discharged the prior incumbrance in its 
entirety. ' It is difficult to see'upon wbat principle this distinction 
proceeds. No doubt the prior incumbrancer is entitled to 
refuse a part payment of his mortgage debt. If, however, he 
accepts the part payment and allows the liability upon the 
property to be discharged in part, the puisne incumbrancer 
benefits in exactly the same way as he would if the entire e t 
had been discharged, though not the same extent. His security 
is enhanced to the extent that the debt has been discharge . 
There seems to be no reason why the purchaser of the equity o 
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redemption should not be entitled to stand m the shoes of the 
prior incumbrancer where he has with the consent of that incum- 
brancer partially discharged the liability. In support, however, of 
the contention (which found favour in the court below) the learned 
advocate for the respondents has relied on the case of Qurdeo 
Singh v. Ghandrihah Singh (1). With great respect to the learned 
Judges who decided that case we are unable to agree with them. 
They quote a passage from Jones on Mortgages, which, with every 
possible respect, we think has been misunderstood. In the case of 
Ohetwynd v. Allen (2) a prior mortgage had been partially paid 
off and the party so paying was held entitled to stand in the shoes 
of the prior incumbrancer to the extent of the money advance !. 
It is true that the particular question which arises in the present 
case was not discussed, but it would appear that no one ever 
thought of raising the point. In The Baroness Wenlock v. The 
River Bee Company (3) the doctrine of subrogation was discussed. 
In that case a Company had borrowed money beyond its powers. 
Parb of that money was paid away by the Company in dis- 
charge of certain liabilities of the Company existing at the time 
the money was lent. A further portion of the money went to 
discharge liabilities incurred by the Company subsequent to the 
advance of the money. All sides admitted that tho lender was 
entitled to stand in the shoes of the creditors whom debts existed 
at the time of the advance. The question was whether the lender 
was also entitled to stand in the shoes of the creditors whose 
debts wore incurred and discharged subsequent to the loan. The 
Court of Appeal consisting of Lord EsiieR, M. R., Fry and Lopes, 
L. J., held that the lender was entitled to recover his money by 
being subrogated for the creditors of the Company. By reason 
of the fact that the appellants in'the present case paid off the 
mortgage in part no further liability was thrown on the puisne 
incumbrancer or the property. In our opinion the appellants were 
entitled to stand in the shoes of the prior incumbrancer to the 
extent of the further sum of Rs. 309, We accordingly allow the 
appeal and modify the decree of the court below by directing 
that the plaintiff must pay to the appellants a further sum of 
(1) (1909) I. L. R., 36 Gale., 193 (193, 220), (2) [1899] 1. Oh. D , 853. 

(3) (1887) L. R.,19 Q. B,D.,15G. 
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309, that is to say in .Il Ks. 434, as a condign precede to 

UdltNaeain ■ in g* n £ the 10-pie sh are of mauza Bakbera to sale. The money 
must be paid within si, months from this date. If the money is 

• Ab £?” \ 0t pald Wlfchm thai} time the suit will stand dismissed as against 

the appellants in respect of 10-pie of the Bakhera. If the money 
is paid within the time aforesaid the plaintiff will be at liberty to 
* a ^-this amount to his own claim against the share and sell the 
said 10-pie; share. The appellant will have his costs of this 
appeal (to be paid by the plaintiff respondent’). 

Appeal decreed. 


BEVISIONAL CRIMINAL. 


Before Mr. Justice ■ Sundar Lai. 

EMPEROR v . AIJAZ HUSAIN * . . 

Jet No. XLVof 1860 ( Indian Penal Code), section 225B— Warrant' of 
arrest — Actual resistance necessary. 

In order to constitute an ofienoe nnder section 225B of the Indian Penal 
Code something more is required than an evasion of arrest or a mere as icrtion 
by the person sought to be arrested that he would not like to be arrested or 
that a fight would be the . result of suoh arrest. There must bo positivo 
evidence to show that the officer armed with a warrant of arrest produced the 
warrant and that the person sought to he arrested resisted Buob arrest. 

The facts this case were as follows : — 

One Barkat Hasan was the lambardar of a village. He 
made default in payment ‘of the Government revenue.' Ho had 
transferred his own share to a near relative. The accused Aijez 
Husain was one of the biggest co-sharers in the village. The 
Tahsildar called upon him to pay the Government revenue, but 
he objected. Thereupon the matter was reported to the Collec- 
tor. The Collector passed an order directing realization of 
the revenue by the arrest of the accused. A warrant of 
/ arrest was issued signed by tbe Naib Tabsildar on the 2-1 th 
of February, 1916, returnable by tbe 29tb. The peons were 
unable to execute this warrant. Time for execution was cst. n 
ded up to the 6 th of-March. In the meantime one of the other co- 
sharers who had been arrested for non-payment of . 

revenue was released and he was asked to trace out Aijnz^ 
for whose arrest the warrant was issusd. This co-sharer ^ 
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ehaprasis to the place •where the accused was. According to 
the report of the chaprasi endorsed on the warrant the accused 
declined to be arrested, was ready to quarrel and said : — 
“ take me, if you can, to the tahsil, I won’t go.” 

Upon those facts the accused was convicted of an offence 
under section 225B of the Indian Penal Code. The case was tried 
summarily. No evidence was recorded. The learned Magistrate 
setting out in detail the case for the prosecution concludes by 
saying: — “ I find the charge against him proved.” 

The Sessions Judge of Moradabad referred the case to the 
High Court in order that the conviction may be set aside. 

The Crown was not represented . 

Dr. S. M. Sulaiman, for the opposite party. 

Sundar Lal, if. — This is a reference made by the Sessions 
Judge of Moradabad. The facts of the case are as follows One 
Barkat Hasan was the lambardar of a village. He made default 
in payment of the Government revenue. He had transferred his 
own share to a near relative. The accused Atjaz Husain was 
one of the biggest co-sharers in the village. The Tahsildar 
called upon him to pay the Government revenue, but he objected. 
Thereupon the matter was reported to the Collector. The 
Collector passed an order directing realization of the revenue 
by the arrest of the applicant. A warrant of arrest was issued 
signed by the Naib Tahsildar on the 24th of February, 1916, 
returnable by the 29tfi. The peons were unable to execute this 
warrant. Time for execution was extended up to the 6th of 
March. In the meantime one of other co-sharers who had been 

I 

arrested for non-payment of Government revenue was released 
and he was asked to trace out Aijaz Husain for whose arrest the 
warrant was issued. This co-sharer took the ehaprasis to the 
place where the accused was. According to the report of the 
chaprasi endorsed on the warrant the accused declined to be. 
arrested, was ready to quarrel and said " Take me, if you can, 
to the tahsil, I won’t go.” 

The chaprasi’s report’ is no evidence. But I understand that 
the report of the Naib Tahsildar was admitted in evidence, 
though the Naib Tahsildar was nob examined, nor did he person- 
ally know what had actually happened when the bhaprasjs 
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went to arrest the accused. Four ehaprasis had been entrusted 
with the execution of the warrant! 

Upon those facts the accused has been convicted of an offence 
under section 225 B of the Indian Penal Code. The case was 
tried summarily. No evidence has been recorded. The . learned 
Magistrate sets out in detail the case for the prosecution and con- 
cludes by saying “ I find the charge against him proved.” He 
has not found what exactly was the evidence in this particular 
case. The accused appears to be an influential zamindar. For 
some reason or other the ehaprasis were unable to find him out 
before the 29th of November, and another co-sharer who had 
already been under arrest was asked to trace him out. It was 
in his company that the ehaprasis went to arrest the accused. 

I think an officer armed with a warrant of arrest should have pro- 
duced the warrant before the person sought to he arrested and 
made an attempt to arrest him, and if he had in fact offered resist* , 
anee then he certainly would have been guilty of an offence under 
section 225 B ' of the Indian Penal Code. I suspect that the 
ehaprasis were more or less friendly with the accused. They 
did not perform their duty by proceeding to arrest him. I do 
not understand what the expressions “ amadah faujdari hue ” or 
lt arrest me, if you can, I won't go' } were actually meant to 
convey, To constitute ’an offence under section 225 B some- 
thing more than evasion of arrest or a mere assertion by the 
person sought to be arrested that he would not like to be arrested 
or that a fight would be the' result of such arrest is required. 
The learned Magistrate in his explanation says that the accused 
bears the reputation of a pugnacious man. That may be so. 
There is apparently no evidence on the point. I think the 
four ehaprasis entrusted with the execution of the warrant, fox 
some reason best known to themselves, failed to arrest the 
accused formally and reported what is endorsed on the warrant. 

I think in a serious case like this, if ' the facts mentioned were 
true a charge ought to have been framed against the accuse 
and the accused tried in the ordinary way and not summari y. 

I am not satisfied, and I agree with the learned Sessions uc ge 
in this matter, that there was any resistance ox obstruction 
offered in fact to the arrest of the accused. The fact is tha he 
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chaprasis did not attempt to arrest Mm. I therefore accept the 
reference, set aside the conviction and sentence of the accused 
and direct his immediate release. 

Conviction set aside. 


APPELLATE CIVIL. 


Before Sir Henry Richards, Knight, Chief Justice, and Mr. Justice Muham- 
mad Raftg. 

DHANRAI SINGH and othees {Defendants) v. LAKHRANI KUNWAR 

(Plaintiff.)* 

Decree for possession- Decree-holder obtaining possession of the property with- 
out executing the decree- Subsequent dispossession— Maintainability 
of a fresh suit-^Doclrine of merger where applicable. 

The doctrine of merger does not apply to a decreo for ojcctment. If a 
party obtains a decreo for a debt or for damages for tort, the original cause of 
action merges in the deoreo, but a decree in. ojeotment difiors very muoh from 
other decrees. 

Plaintiff obtainod a decreo for possession of certain immovablo property 
whioh she did not put into execution for over throo years, but had obtained 
actual physical possession ovor the property. She was subsequently dispossessed 
and brought a suit for possession. 

Held, that as she had been in aotual possession of the proporty, a fresh 
oause of action had accrued and her suit was maintainable being within 
twelve years cf such dispossession. , 

Quaere, whether a suit is maintainable upon a deoreo whon the 
exeoution of it has become time-barred, 

This was an appeal under section 10 of the Letters Patent 
from the following judgement of a single Judge of this Court in 
which the facts of the case are fully set forth :~ 

' “ This appeal raises at least one very interesting question of law, about whioh 

I feel considerable doubt, but I do not think I should gain anything by taking 
time to consider my judgement. I am glad to think that my decision oan bo 
reviewed, if so desired, under the Letters Patent, 

‘‘The action is brought by the plaintiff for possession of certain property 
whioh belonged, to her husband as a separated Hindu. Her husband died 
in 1904. She brought a suit for possession against the defendant in 1907 and 
succeeded in the first court. That judgement was affirmed by the appellate court 
in. November, 1907. The defence had been that the land had been given orally 
to the defendant by the plaintiff’s husband. That defence failed. It was also 
alleged that the defendant had been in continuous possession since 1896, but of 
course that would have given the defendant no right in itself. The judgement 
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of tlio appellate oourt was appealable to tho High Court, but was not 
appealed against. That is a decision between tho present plaintifi and the 
present defendant that tho plaintiff was entitled to the property in question 
and was also entitled to immediate possession in 15)07. The question of title, 
thoroforo, botween tho parties is res judicata. Tho plaintiff applied for execu- 
tion of tho decree which had been given in her favour in the court of first 
instanco, in September, 15)18. That application was not unnaturally rejected 
by the Munsif on tho 10th of January, 1914, on the ground that it was made 
moro than threo years aftor tho deoreo and waB therefore time-barred. Between 
15)07 and 1913 something appears to havo happened to which I will refer later 
in my judgoment. Upon hor application being thus rejeoted, the plaintiff 
brought this suit on the 2Gth of February, 1914, - and obtained a decree for 
possession in hor favour on tho 28th of April, 1914, in the Munsif 's court. That 
decision was reversed in appeal by the District Judgo on the 8th of June, 
1914 and from that latter decision this appeal is brought. 

“ Now tho plaint in this suit undoubtedly alleged a cause of action founded 
upon the decree of l007. It also alleged, for some reason or another, a right 
of action accruing in 1905. That was clearly wrong because any cause of action 
anterior to the judgement of 1907 was merged in the judgement. It also alleged 
in n irncraph 2 that the plaintiff could not obtain possession within three years 
\ and it did not allege that tho plaintiff had in fact been in possession 

.. t nny time between 1907 and tho commencement of this suit. 8o that when the 
L before the court of first instance, the sole eauso of action alleged 
TTL defendants had any reason to anticipate would be urged against 
1 la, the previous decree. However, as appears from the judgement 
thClD ’ i* ed Munsif and from tho extracts of evidence read by the respon- 

o{ the loarDCd happened that during the hearing of the suit, five days 

dent’s counsel to m , ^ eviden00 ' that the plaintiff had been in 

Pri0t ^ ^ Sand in dispute a year after the dooree, viz. in 1908 It fcr 
possessionof thoian * reliance had originally been 

poriecUy trne.aelhavo romW «t “ m " u Vhavo taken the defend 
placed by the plainW “ “ “ “ . in which in justice 

and thoir pleaders 1 J an4 then pleaders had desired it) they 

to the deiondanl lb (> j f ,. r[h ,, r opportunity which they reasonably asked 

ought to have appear to have done so, but one 

to meet that further ^ the witness-box and con-, 

of If- defendants Dharanl 1 ® ^ Munsif was unable to accept the evidence 

tradioted tho witness. T re asons for accepting the evidence given 

of this defendant and gave^exoe a he he ld as a fact, after hearing 

by the witness to whom I have referre , * ^ ^ ^ had not been 

the evidence on both sides on a pomt, * , „f the land within 

raised in the plaint, th- the H thstlppened it was a satWa, 

twelve years, viz. ml-08. In y P ould a00r ue to the plamtifi,if 

tion of the decree and a fresh cause retook possession. 1* ™ 

a t any time, subsequent t0 \ haye referred, called by the plaintiff, 

possession, although that statement does no 
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appear in the learned Munsif’s judgement, but was read to me by 'the respon- 
dent’s counsel. Now there are cases, no doubt, in which parties are taken by 
surprise and in which it is unjust to allow their rights to be defeated by proof 
of matters which are not alleged and which they have' no opportunity of meet- 
ing. On the other hand, it is undesirable in the interests of justice, where no 
injustice will otherwise be done to anybody, that a court should wilfully shut its 
eyes to relevant facts which are proved in the course of the hearing, raising 
cognate, though different, cause of action to that originally relied upon by the 
plaintiff. Everybody knows that it may occur that in the early stages of a case, 
the facts are not known to the pleader who draws out the plaint, and every risk 
of injustice can be avoided by allowing an adjournment, by raising the. point 
on appeal, or by penalizing the successful party in costs. In this particular 
case the defendants appealed. Upon the hearing of the appeal it waB open 
to them to raise any question of law or to point out to the appellate court any 
unjust consequences which had ensued fo them arising out of the admission of 
thejevidence to which I have referred and the finding at which the learned 
Munsif arrived. They advanced six grounds ofr appeal, but they took no point 
about this alleged injustice. The’finding of fact to which I have referred is 
not dealt with at all in the judgement of the lower appellate court and must 
be t’aken, therefore, not to have been overruled. It, therefore, stands as a 
finding of fact by which I am bound, as to which it would be a great misfor- 
tune, in my opinion, if I were not entitled to take notice of it, and which, in 
my opinion, entitled the plaintiff to succeed. I do not think that, under the 
circumstances of the case, I should be doing right if I sent the case back or 
referred any further issue on this point. On that single ground therefore I 
allow this appeal and give judgemont for the plaintiff. To put the matter in 
right form- I re-settle an issue under order XLI, rule 24, to the following 
effect : — “ The plaintiff while in "possession of the land in question in 1908, 
•was wrongfully dispossessed by the defendant,” and I hold that the plaintiff is 
entitled to succeed on that ground. 

“There is, however, another point to which I have already referred which 
✓Ms raised by this appeal, namely, even if the plaintiff was not entitled to have 
the fact of physical possession in 1908, found in her favour in this suit and 
to recover judgement upon her dispossession, whether she is not entitled to 
suo'as she originally did, and to succeed, upon the deoree of 1907. That is 
a question which is by no means free from difficulty. There has been a con- 
siderable amount of discussion upon it in one form or another and some 
divergence of judi cial opinion, but I do not think it desirable to go at length 
through all the decisions on thei point. I would first refer to a decision by 
Wilson, J. in Attermoney Dossee v. Hurry Doss Dutt (1) which commends itself 
to my judgement and to certain observations contained in a recent judgement ed 
two Judges of the Calcutta High Court, viz., Kali Ghd^an Hath— j 3vHho5a (2), 
Most, if not all, of the cases are set out in that judgement. The nsost ge ThreSart 
Debi to whioh I would refer is at the end of the judgement on ness vi bhL'g s 
passage cited’from the judgement Baron Puke in Williams Tcwc "T-: — ■ < dit 
. . (1) (1881) I. L. R., 7 Calc., 74. (2) (1915) 23 C.~ “ .Vu 

(3) (1846) 13 M. andtW.. 'C25. ' 
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principle in Unit where a court of competent jurisdiction has adjudicated a 
certain sum to he duo from ono person to another, a legal obligation arises 
to pay that sum, on which an action of debt to enforce the judgement may be 
maintained." The Calcutta High Court goos on to say:— “No mischief can 
result from tho acceptance of this prinoiplo, if it is adopted, subject to the 
qualification recognised in modern English Law, viz, that an action is 
Permissible only where the judgement cannot bo enforced in some other way.” 
Tho only other case I need refer to is n dooisiou of tho Ohief Justice of Bombay 
in Mancliharam Kallianclas v. Bahs he Sahel (1). In that caso the Chief Justice 
appears to mo to have recognized the principle that judgements and decrees may 
ho sued upon when it is tho only practicable remedy open. Howl take my stand 
upon the broad principle that a judgement, certainly in a contract case, I think 
in nil cases, is a contract of rocord By thcoomity of nations most countries 
recognize tho judgements of foreign countries and give effect t6 them by 
allowing suits to bo brought upon them provided they are delivered by courts 
of competent jurisdiction noting within that jurisdiction and lay down no 
principle repugnant to tho policy of what I may call the domestic country. 

It would appear that domestic judgements ought to have at least the same force 
ns foreign judgements. It would also appear from a decision which was much 
relied upon by tho respondent’s counsel, viz. Fakirapa v. Pandurangapa (2) 
that countless actions have boon brought at any rate in Bombay on Small Cause % 
Court judgements or decrees. It is, thcreforo, as it seems to roe, difficult to 
hold that a suit, upon domestic judgement of some kind or another, fs not 
cognizablo under tho Code in this country. Some limit of course there must 
hound it is obvious that whichever way this case is decided there must be 
some conflict of what I may call equitahlo doctrines. 

Tho poriodfor enforcing a decree by article 162 of Act IX of 1908 is three 
years and it is urged with great force that to give effect to a suit upon a 
decroo which is brought within 12 years under article 122 is direotly in conflict 
with urtiolo 182. On the other hand to refuse to give effect to a suit upon a 
deoroo for tho rccovory of possession of land after tho expiration of three years 
would ho in conflict with article 122 an# also, as was pointed out by the appel- , 
lant’s counsel, with seotion 28 of the Limitation Act. It is not immaterial 
that tlie Limitation Act itself in article 122 recognizes— of course it does not 
enact— the admissibility of judgements obtained in British India as a cause of 
action under the Code. Mr. Aganvala for the respondents argued with great force ' 
.that there was a wide distinction between a judgement and a decree. So there, 
of courso, is. I am of opinion that the word judgements contained in article 122, 
means 1 decrees.’ The word « obtained ” is not really applicable to the reasons 
whioh a judgo gives in his judgement ; it is more applicable to the decree 
which a successful party gets in his favour and it appears that in two places in 
seotion 6 of tho Limitation Act the word ‘ judgement ’ is used in the sense in 
which decree is defined by the Civil Procedure Code. Now the question stil 
remains whether there is anything in the Codo itself which indicates tha 
such suits are not admissible in this country. Before I refer to the sections 

(1) (1869) 6 Bom., H. C. B„ 281 (234). (2 )-(l888) I. L. E., 6 Bom., 7- 
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which are relied upon I would obsorvo, what I have already pointed out, that 
if the Code did contain anything expressly or impliedly excluding from the consi- 
deration of the courts in this country suits upon decrees then for many years past, 
some, if not all, of the High Courts in this country, jhava been decreeing suits 
upon decrees without any jurisdiction at all. The first section relied upon is 
section 11 and at first sight it -would seem clearly to prohibit the relitigation 
of any question which had already been determined in any suit, that is to 
say, it seems tome to go further than the principles of res judicata founded 
upon the Duchess of Kingston’s case, and reads as if no party not even a plain- 
tiff can sue upon any mattor -which has been determined. I think the answer 
is that the plaintiff in such a case as this is not suing upon the same cause of 
action, he is alleging that he has obtained a decreo and that defendant is under 
a legal obligation to him under that dccreo and that obligation arises out of 
matters subsequent to those litigated in the original suit. A decree determines 
questions between parties in litigation at the ccmmcncement of the suit, 
tho plaintiff here is relying upon something in his favour at tlio end of the 
suit and independent of the question originally litigated. Indeed questions 
orginally litigated cannot bo reconsidered in tho suit upon tho decrco and that 
is all that section 11 provides. 

“ Section 12 was also relied upon and 1 therefore refer to it, but it is obvious 
that it relates only to cases where tho plaintiff is in default under tb6 rules 
contained in the schedule, or has brought a suit and has been non suited, and 
it does not bear upon the question now beforo me. 

“ Lastly', section 47 has been relied upon, 'and indeed it lias been in many 
judgements doaling with this matter a prominont subject of discussion under 
the name of section 244 of the old Code. As tho section now stands it reads : — 
“ All questions arising hctwcen.the parties to the suit in which the decree was 
passed and relating to execution, dischargo or satisfaction cf the decreo, 
shall bo determined by (lie court executing the decreo and not by a separate 
suit.” To my mind tho question whether a judgement can bo sued upon in 
a court of co-ordinate jurisdiction or not, is a totally diffeicnt question to those 
which are dealt with by this section. Such a suit does not and could not 
relate to the cxeoution, discharge, or satisfaction of a dccreo and with great 
respect to the Judges who have dealt with this question, this section in my 
opinion, has nothing whatever to do with a suit of tho present nature. Find- 
ing therefore nothing in the Godo which prohibits the ( ntertainment of such 
a suit, and finding that suits have been entertained over and again in ono 
form or another, and finding that tho period for onforoing this decree has 
expired and that' therefore the piaintiff bus no other practicable remedy, I 
think the plaintiff was entitled to bring the present suit on the. second ground 
as well. I therefore allow this appeal, set aside the deoree of the lower 
appellate court and restore that of the court of first instance. The plaintiff 
will get her costs in all courts.” 

Babu Oirdhari Lai Agarwala, for the appellants. 

Dr. Surendro Nath Sen, for the respondent. ■ 
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. ■ RlCfIA,iDS ' C J '> and Muhammad Rafiq, J. .-—This appeal 
arises out of a suit for possession of certain-immovable property. 
Ine plaintiff obtained a decree for possession of this very land in 
190G. . On appeal this decree was confirmed. Admittedly the 
piainlifi did not obtain possession through the court, and when 
she made an application for execution of the decree, her applica- 
tion was i ejected on the ground that the decree was more than 
" years old. She Mien instituted the present suit. In the 
court of first instance she succeeded in obtaining a decree. On 
appeal the learned District Judge held that, not having executed 
the decree within three years, her suit was barred by the provi- 
sions of section 11 of the Code of Civil Procedure, and also by 
the provisions of section 47 of the Code of Civil Procedure. 'In 
second appeal to this Court, the learned Judge reversed the 
decree of the lower appellate court and restored the decree of 
the court of first instance. An issue was framed in the court 
of first instance as to whether or not the plaintiff had been in 
possession within twelve years. It was of course necessary from 
every possible aspect of the case for the plaintiff to prove that 
she had becii in possession within twelve years of the institution 
of the present suit. The mere fact- that she had obtained a 
decree for possession of the land would not, in our opinion, 
entitle bet to get possession in the present suit if she had never 
been in possession within twelve years - . Two witnesses were 
produced who deposed for and against the alleged possession of 
the plaintiff, one witness for the plaintiff and the defendant for 
himself. The plaintiff’s witness was Ram Dawan Singh. He 
deposed that a year after the decree had been obtained the plain- 
tiff got possession and that she was subsequently put out of 
possession by the defendant. He mentioned that she had cultivai 
ted the land. The defendant stated that be has been for eighteen 
years in possession and that he had cultivated the land himself 
and by tenants. His evidence was somesvhat vague. The learned 
Muusifsays, in dealing with the witness Ram Dawan Singh, 
that no connection of this witness with the plaintiff and no enmity 
with the defendant is shown or proved. He then points out t a 
the defendant is an interested witness and that he p aces o 
reliance on his statement and then he says he believes the vn 
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for the plaintiff. In the memorandum of appeal no specific 
ground was taken against the finding of the Munsif that the 
plaintiff had been in possession within twelve years. Now the 
only evidence of her possession was the evidence of this witness 
and the possession he proved was possession after the decree ; 
therefore when finding that she was in possession ■ within twelve 
years the Munsif must have found that she was in possession after 
the decree. The learned District Judge arrived at no finding 
on this point. He decided the case against the plaintiff purely on 
the question of law. The learned Judge of this Court considered 
that he was hound by the finding of the Munsif on the question 
of fact. This, we think, was wrong. He was entitled either to 
refer an issue on this question of fact or he might have exercised 
the powers conferred on the High Court under section 103 and 
decided the issue himself . We consider that this is an important 
issue. We consider that it is a fit case for this Court to exercise 
the jurisdiction it has under section 103. The evidence is on the 
record and is sufficient to enable, us to [decide the issue. The. 
learned Munsif had the advantage of hearing and seeing the 
witnesses on this point. He believed the witnesses for the plain- 
tiff and has given reasons for believing them. Furthermore 
there is considerable probability that the evidence is true. After 
the plaintiff had finally got a decree for possession in 1907, it 
is improbable that she would have remained absolutely quiet for 
three years unless she had got into possession of the property. 
i It is also probable that the defendants would not have resisted 
her in getting possession at first, though it is quite likely that, 
finding her a defenceless woman, they would have gradually attemp- 
ted again to dispossess her. This isreally what we believe actual- 
ly happened. We find upon the evidence that the plaintiff did 
get into possession after the decree. On this finding of fact it 
seems to us that the plaintiff had a cause of action irrespective 
of the previous decree. The previous decree would no doubt be 
part of her title. We do not think that the mere fact that she 
obtained a decree for possession in 1907, would prevent her 
again suing for possession if her possession was again interfered 
with, nor do we think that the doctrine of merger applies to 
decrees for ejectment. No doubt, if a party obtains a decree for 
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a debt or for damages, for tort, the original cause of action mer- 
ges in the decree, but a decree in ejectment differs very much 
from other decrees. In Broom's Legal Maxims, second Edition, 
page Sol, in dealing with ejectment under Maxims “ Nemo debet 
Us vexari pro nnd ct eddem causd ” the learned author says 
" With respect to the action of ejectment, we may further special- 
ly remark that by the judgement in this action the lessor of the 
plaintiff obtains possession of the lands recovered by the verdict, 
but does not acquire apy title thereto, except such as he previ- 
ously had ; if therefore he had previously a freehold interest in 
them, he is in as a freeholder; if he had a chattel interest, he is 
in as a termor; and if he had no title at all, he is in as a tres- 
passer, and will be liable to account for the profits to the legal 
owner, without any re-entry on his part. Moreover, although 
it has recently been decided that a judgement in' ejectment is ad- 
missible in evidence in another ejectment suit between the same 
parties, yet it is uot conclusive evidence, because a party may have 
a title to possession and to grant a lease at one time, and not at 
another. Neither can a judgement in ejectment be pleaded by 
way of estoppel, because the defendant is bound by the terms of 
the consent rule, to plead not guilty, hence there is a remarkable 
difference between ejectment and other action with regard to 
the application of the maxim under consideration.’’ It seems to 
us that if the plaintiff had got formal possession in execution of 
her decree and her possession was again interfered, with by the 
defendants she has a right to bring a fresh suit. If she succeeded 
in getting possession without applying to the court, we see no 
reason why she should not be in as good a position as if she had 
got formal possession through the court. "What we have said 
above is sufficient to dispose of the appeal. The learned Judge 
of this Court, however, seems to have held that the plaintiffs 
cause of action merged in the decree and then to have consideie 
that it is always open to a decree-holder to bring a suit on t e 
decree at any time within twelve years, notwithstanding' t ^ 
the decree has become incapable of execution by lapse o ^ ^ 

This dictum, if correct, would mean that suit after suit ^ 
be brought upon barred decrees. If this is coriect aw, 
very alarming situation. It is difficult to understan w 
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Legislature should have expressly limited the time within 
which a decree can be executed and at the same time allow docroo- 
hoiders to bring suits upon decrees thereby putting the parties 
to extra expense and vastly extending limitation. With regard 
to ordinary decrees we think that section 47, which provides that 
no separate suit shall be brought in respoct of mattors relating 
to the discharge of decrees, prevents a fresh suit being brought 
upon a decree. We do not think it necessary to say anything 
further on the point, first, because it is not necessary for the de- 
cision of the present case, and, secondly, because the question has 
not been fully argued before us. In view of our finding on 
the issue as to possession and our view of the law wo dismiss 
the appeal with costs. 

Appeal dismissed. 


REVISIONAL CRIMINAL. 


Before Mr. Justice Sunday Lai. 

EMPEROR v. GAYA BHAR.* 

Act No. XLV of 1860 (Indian Penal OodeJ, scclion'lbb — Lurlting house tres- 
pass — Entering a house with intent to have illioit intercourse with a widow 

of full age no offence. 

An accusod person, though ho may have known that, if disoovorod, his not 
-would be'Iikely to cause annoyance to tho owmr of a house, cannot bo said to 
have intended either actually or constructively to causo Guch annoyance. 

Where, therefore, it was proved that a person entered a bouno with intent 
to have illioit intercourse with a woman who was a widow and of ago, held that 
he -was guilty of no o hence, Jiwan Singh v, King-Emperor (J) dissented from. 

, Emperor v. Malta (2) referred to, Queen-Empress v. Rayapadayachi (3) 
followed. 

The parties were not represented. 

The facts of this case are fully set forth in the judgement of 
the Court. 

Sundae LaL, J.— -This is a reference made by the. Sessions 
Judge of Gorakhpur. It appears that the accused v/enl, fin the 
place of one Sarju to have illicit connection with Sarjn’s sister. 
He v/as arrested and on prosecution was convicted by Pandit 
* Criminal Reference No, VM of J UUi, 

(1) Pcnj. Hoc., 1503, Cr, 3T„M, (5) IlM) h Tt, H.,87 All., W. 

<z) i\m) r, h. i >, , n iv.A. t m. 
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r Saian Newas Misra, a Magistrate of the first class/ of an 
offence under section 456 of the Indian Penal Code and sentenced 
to undergo rigorous imprisonment for one month. The learned 
Magistrate found that there had been illicit intercourse between 
the woman and the accused and that the woman was a widow 
The question is whether the'accused is guilty of an offence under 
section 456 of the Indian Penal Code. . Section 456 refers to an 
offence of lurking house-trespass and section 411 defines the' 
offence of criminal trespass. Under section 441 of the Indian 
Penal Code, whoever enters into or upon property in the posses- 
sion of another (a) with intent to commit an offence or (b) to 
intimidate, insult or annoy any person in possession of such pro- 
perty . . . shall be held to be guilty of an offence of ^ criminal 
trespass. It has been found by the Magistrate that there was illicit 
intercourse between Sarju’s sister and the accused. As she is a 
widow and of age, to have illicit intercourse with her is no offence 
under the criminal law, and it cannot be said that the accused went 
to Sarju’s house with the intent of committing any offence so far as 
this part of the case is concerned. It has been said that at any rate 
the accused must have known that Sarju would be much annoyed 
and would feel greatly insulted by the visit of the' accused for the 
purpose of having sexual intercourse with his widowed 'sister and 
therefore the accused’s conduct fell Mnder section 456 of the 
Indian Penal Code. The learned Sessions Judge is of opinion 
that offence under section_456 has not been made out. The Pun- 
jab Cbief'Court in a'recent case of Jiwan Singh v. King-Em- 
peror (1), has held that under these circumstances the accused was 
guilty of criminal tresspass. In that case Mr. Justice ChaterJee 
came to this conclusion after finding that "Musammat Mehro 

denies the intrigue, and 'the first court has not found it to have 

existed and the view of the learned Judge in regard to its exist- 
ence is not well supported.” Upon these findings it was 

unnecessary to decide the point.. Mr. Justice ChaterJEe, how- 
ever, held that the house in question didnot belong to Musamma 
Mehro, hut to her brother, and that illicit intercourse was boun 
to cause annoyance to the brother and he therefore upheld the 
conviction. I am unable to. accept that view. In the case ot 
Queen- Empress v. Bayapadyaohi (2) Mr, Justice hephar 

(1) Paul. Rjc.. 1908 Or. 54. 

(2) (189B) T»T,.R .. 13 240 
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and Mr. Justice Davis in a case like this observed as follows 
“ In our opinion the accused, though he may have known that, if 
discovered, his act would be likely to cause annoyance to the 
owner of the house, cannot be said to have intended either 
actually or constructively to cause such annoyance. It is one 
thing to entertain a. certain intention and another to have the 
— -knowledge that one’s act may possibly lead to a certain result. 
The section (441) defining criminal trespass is so worded as to 
show that the act must be done with intent, and does not, as 
other sections do ( e.g . section 425), embrace the case of an act 
done with knowledge of the likelihood of a given consequence.” 
The view taken by the Madras High Court seems to me to be 
the correct view applicable to a case like the one before me. The 
learned Magistrate in his explanation has relied upon the case of 
Emperor v. Mulla (1). In that case the accused was found 
inside the complainant’s house at 2 a.m. He could not give any 
explanation of his presence. Mr. Justice Knox held that in the 
absence of any particular intention the accused must be held 
under circumstances to have entered the house with the object of 
committing an offence. In the present case, however, the inten- 
tion with which the accused entered the house has been clearly 
proved. Similarly in the case of Koilash Chandra Chalcrabarty 
v. The Queen- Empress (2) and of Premanundo Shaha v, Brin- 
dubun Chung (3), the accused was found in the middle of the 
night in a room occupied by respectable ladies. There was no 
evidence that he had an intrigue with any one of them and on an 
alarm being raised the accused attempted to escape It was held 
that the accused' must be deemed to have, entered the house with 
the object of committing an offence. I agree with the view 
taken by the learned Sessions Judge and following the Madras 
ruling above referred to, I hold that it has not been proved 
that the accused entered the house with the intention of commut- 
ing an offence and that the intention with which he went to 
Sarju’s house namely to carry on intrigue with his sister, even 
when discovered, cannot be said to have .caused such annoyance 
or insult as is contemplated by the section. I set aside the 
(1) (1915) I. L. R., 87 AIL, 395. (2) (1889) I. L. B„ 16 Calc., 657. 

(3) (1895) 1. L. R., 22 Calc., 991. 
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conviction and the sentence and direct that the accused be forth- 
with released. 


Conviction set aside. 


APPELLATE CIVIL. 


Before Mr. Justice Tiggolt and Mr. Justice Lindsay. 

KASTURI (Defendant) v. PANNA LAL (Plaintiff).* 

Hindu Law - Marriage— Marriage of Hindu girl contracted by maternal uncle in 
the presence of paternal relatives— Injunction obtained by disqualified pater- 
nal relative to stay the marriage without reasonable and probable cause— 
Maintainability of suit for damages. 

According to Hindu Law so long as there are competent] jpaternal relatives 
in oxistonoo, the matornal relatives of a girl have no authority to give her in 
marriage ; but in cases whore the paternal relatives refuse to act orhave 
disqualified tliomsolvcs from acting, the mnternal relatives acquire authority 
to contract mnrringo on behalf of tho girl. 

A Hindu girl who was living with her paternal aunt and paternal uncle 
was made over to her matornal unolo'as tho result of an agreement oome to 
botweon tho parlies. Subsequently tho paternal aunt applied to be appointed 
guardian of the person of the minor, whioh application was dismissed. After 
this tho matornal unolo of tho girl arranged for tho marriago of the girl with 
a oortain person. Tho paternal aunt then obtained a temporary injunction and 
got tho wedding put ofi. Tho marriago, howover, was accomplished with the 
porson selected by tho matornal undo. Tho maternal undo brought a suit to 
recover damages lor tho loss caused to him by the wrongful issue of the 
injunction and tho postponement of tho wedding. Held that under the 
oiroumstances of tho'case tho matornal unde was competent to enter into a 
contract of marriage on behalf of tho girl, smd a suit for damages lay. Easturi 
v. Ohiranji Lai (1) roforrod to. 

The facts of this case were as follows : — 

One Musammat Chandrnkala, an orphan of about 13 years of 
age, lived with her paternal uncle's widow, Musammat Kasturi 
and another paternal uncle Ram Jiwan and his son Lalta Prasad. 
A complaint was lodged against them in the criminal court 
alleging that they were detaining the girl against her will and 
preventing her from going to live with her maternal uncle, 
Panna Lai. The matter was compromised on the agreement that 
she was to be allowed to go’ and live with Panna Lai. There- 
after she lived with Panna Lai. He negotiated a. marriage for . 

* First Appeal No. 20 of 1910, from an order of Durga Dat Joshi, first 
Additional Judge of Aligarh, dated the 16th of January, 1916. 

(1) (1918) I. L. R-. 86 All.,;266. 
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her which was to take place on the 17 th of June, 1915. A few days 
before this date Musammat Kasturi applied to the District Judge 
to be appointed guardian of the person of Musammat Chandra- 
kala and also applied for an injunction against Panna Lai stopping 
the marriage. The Judge granted a temporary injunction and 
the marriage was stopped. Eventually Musammat Kasturi's 
application for guardianship was dismissed, the temporary injunc- 
tion cancelled and the marriage performed on a subsequent date. 
Panna Lai then brought a suit against Musammat Kasturi for 
damages sustained by him in consequence of the upsetting of the 
arrangements for celebrating the marriage on the 17th of June, 
1915. His case was that Musammat Kasturi had obtained the in- 
junction without right and without probable and sufficient grounds. 
The main defence was that Panna Lai bad no right whatever to enter 
into any contract of marriage on behalf of the girl, and so he had 
no cause of action for the suit. The Munsif tried all the issues 
arising in the case, with the exception of the one relating to the 
amount of damages, and dismissed the suit on the grounds that 
Panna Lai bad no-right to settle the marriage in supersession of 
< the paternal relations of the girl and that Musammat Kasturi had 
not obtained the injunction in bad faith. The lower appellate 
court reversed these two findings of the Munsif and remanded the 
suit under order XLI, rule 23, for trial de novo. The defendant 
appealed against the order of remand. 

Munshi Panna, Lai (with him Dr, S. M. Sulaiman), for the 
appellant : — 

The order remanding the suit under order XLI, rule 23, is 
bad in law. The parties produced evidence on all the issues. 
The court of first instance considered and decided all of those 
issues, excepting that which related to the measure of damages. 
Under these circumstances it cannot be said that the case was 
decided on a preliminary point, and the lower appellate court 
was not justified in remanding the suit for a trial de novo. 
Among the list of persons entitled under the Benares School 
of Law to give a girl in marriage no place is assigned to the 
maternal uncle by Yajnavalkya or by the Mitakshara. Even ac- 
cording to Vishnu and Narada Smritis the maternal grandfather 
and the maternal uncle come in after the paternal uncle and other 
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paternal relation ( Sahulya ). • Hence, so long as there is a pater- 
nal unclear other paternal relation who comes within the category 
of a Sahulya, the maternal uncle ‘of. a girl is not competent 
to give her in' marriage. Reference was made to the case of 
Kasturi v. Ghiranji Lai ( 1 ). Panna Lai, therefore, had no 
right to settle the marriage of Musammat- Chandraltala, 
in presence of her paternal uncle, Ram Jiwan and of his 
son, Lalta Prasad. The lower appellate court has found 
that Ram Jiwan was an outcaste, although the plaintiff had 
not come forward with that allegation. That fact, however, 
would not make the position ' of Panna Lai any. better, for Lalta 
" Prasad had' a preferential right over him. • The effect of the 
compromise was merely to allow the girl to go to her maternal 
uncle. It did not and could not transfer to him the right to give 
the girl in marriage. Her marriage had been arranged by Musam- 
mat Kasturi in consultation with Jiwan and Lalta Prasad. In • 
negotiating a different marriage Panna Lai could nob be deemed 
to have acted with the consent of the paternal relations. He was 
doing an unlawful and unauthorized act on Kis own intiative and 
he cannot claim damages for being prevented from doing it. 

Munshi Gokul Prasad, for the respondent - 

It is not disputed that, ordinarily, a qualified and competent • 
paternal relation has a preferential right of bestowing a girl in 
marriage over a maternal relation. But this right maybe lost by 
a variety of circumstances. For example, if the paternal re- 
lations are incompetent or disqualified persons, or they neglect 
or refuse to do their duty, or arrange an unsuitable; or improper 
match, or delegate their powers, the maternal relations become . 
entitled to act. Having regard bo the circumstances that, as the 
result of the compromise in the criminal case, the girl herself and 
.all her property, passed out of the control of the paternal relations 
into that of Panna Lai, that Ram Jiwan was an outcaste and so 
disqualified to act and that no objection had been raised to the 
proposed marriage, it cannot be said that Panna Lai was incom- 
petent to enter into the contract of marriage for the gixl. 
Panna Lai’s act in negotiating the marriage was not such an 
improper or illegal act as would ipso facto vitiate 01 avoid the 
- , (1) (1913) I.L. R. # 35 All., 265. 
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transaction ; it has been found that the match was a suitable one 
and that he was not acting from any bad motive. In any case 
Musammat Kasturi comes nowhere within the enumerated classes 
of relations who have a right to bestow a girl in marriage. She 
might possibly have such a right if her application for guardian- 
ship had succeeded; but that application was dismissed. She, 
had no right whatever to stop the marriage either personally or 
through the instrumentality of an injunction order obtainedjby her. 
She is therefore liable for damages caused by her unlawful inter- 
ference. In this view it is immaterial whether Panna Lai was or 
was not aware of any negotiations which the others might have 
been carrying on for the marriage of the girl. Having regard to 
the findings of fact that the marriage arranged by Panna Lai was 
a suitable one and that there was no bad faith, Musammat 
Kasturi acted without reasonable and probable cause in applying 
for the injunction. 

As to the question whether the remand could or could not be 
made under order XLI, rule 23, the case of Mata Din v. Jamna 
Das (1), supports the order passed by the lower appellate court. 

Munshi Panna Lai, was heard in' reply. 

Piggott and Lindsay, JJ. : — This is an appeal against the 
order of the First Additional District Judge of Aligarh passed in 
an appeal which was brought by the plaintiff respondent Panna 
Lai against a decree of the Munsif of Bulandshahr, The order 
which is complained of is one purporting to be under order XLI, 
rule 23, of the Code of Civil Procedure. The learned Additional 
District Judge has ordered the case to be remanded for trial, 
as he says,.cfe novo, to the court of first instance. The defendant 
Musammat Kasturi has appealed against this order and the 
memorandum of appeal raises two questions, one relating to the 
form of the order passed by the court below and the other, a more 
important one, relating to the competence of the plaintiff Panna 
Lall to maintain this suit. We will deal first with the second 
question and in order to understand the matter at issue we may 
state the following facts. There were three brothers, Raghunan- 
dan Lai, Mahadeo Prasad and Ram Jiwan Lai. Of these Raghenan- 
dan Lai died in the year 1910, leaving a widow Musammat Ram 

(1) (1805) I. L. R., 27 All., 691, 
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Plan, who died after him in the month of June, 1914, Raghu- 
uandan Lai also left a daughter, Musammat Ohandrakala, with 
whose affairs we are concerned in the present ease. Mahadeo 
Prasad, another of the brothers, died in the year 1912, and his 
widow Musammat. Kasturi is the appellant before us. The third, 
brother Ram Jiwan Lai was alive at the time this suit was 
bi ought ;_he died during the pendency of the suithandis now, it is 
said, represented by his son, Lalta Prasad. It appears’ that 
after the death of her father the girl Ohandrakala whose age is 
now about IS or 14 years lived with her aunt, the appellant 
Musammat Kasturi. It is also said that Ram Jiwan Lai, the 
brother of the girl’s father, lived in the same house. In the month 
of January, 1915, a complaint was made in the Criminal Court by 
one Rameshwar who had been married to an elder sister of the 
girl Musammat Ohandrakala. The application was under section 
522 of the Code of Criminal Procedure and was directed against 
Musammat Kasturi,' Ram Jiwan La 1 and the latter’s son, Lalta 
Prasad. The allegation made in the Criminal Court was to the 
effect that these three persons were detaining the girl Chandra- 
lcala in their house against her will and were preventing her from 
going to live with her maternal uncle Panna Lai, who is the 
respondent in the present appeal. A This dispute was put an end 
to in the month cf January, 1915. A petition was filed before 
the Criminal Court in whichrit was stated that, by reason of the 
intervention of certain friends of the 'family, the parties had 
settled their dispute and the three accused persons had agreed 
that the girl was to go and take up her residence with her 
maternal uncle, Panna Lai, and that she was to be allowed to 
take her property with her. After the girl went to live with 
Panna Lai it appears that Panna Lai entered into a contract 
of marriage on her behalf with Rameshwar, who. was the husband 
of the girl’s deceased sister. Panna Lai, it is said, made all the 
arrangements for her marriage with Rameshwar and the 17th of 
June, 1915, was fixed as the date of marriage. A few days before 
the date Musammat Kasturi, the appellant, went to the District 
Judge of Aligarh and put in a petition asking that she might be 
appointed guardian of the person of the girl, Ohandrakala. 
Simultaneously with this petition Musammat Kasturi filed auot er 
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petition in which she asked the court to issue an. injunction 
restraining Panna Lai from having the marriage of the girl with 
Rameshwar performed on the 17th of June. A temporary injuno 
tion was issued by the District Judge, and the result was that 
Panna Lai was obliged to put off the marriage. The consequence 
• N of this is that present suit has • been brought by Panna Lai in 
which he claims Rs. 1,000, as damages, on the allegation that the 
injunction which was sought against him by Musammat Kasturi 
was improperly sought and obtained and that by reason of post- 
ponement of the marriage he suffered damages, having made a 
number of costly arrangements for marriage ceremony. We 
may mention at this stage that since the 17 th of June, 1915, the girl 
has as, a matter of fact been married to Rameshwar, the man with 
whom the marriage contract had been made. The defence of 
Musammat Kasturi to this suit was to the effect that Panna Lai 
had no right whatever to enter into any contract of marriage on 
behalf of the girl, and that consequently it could not be said that 
she had applied for the injunction without reasonable and prob- 
able cause. In short her case was that Panna Lai had no cause of 
action for the suit. 

The Munsif before whom the case was tried ’ framed six issues. 
The first of these was whether or not the plaintiff had got any 
cause of action for the suit and was he entitled to maintain it. 
On this point the Munsif’s finding was that the temporary injunction 
which was issued had given rise to a cause of action upon which 
the suit could be maintained, provided the plaintiff could show 
that he had suffered damage. The second issue was whether 
or not the plaintiff had any power to arrange the marriage of 
Musammat Chandrakala. On this point, after referring to certain 
authorities -on Hindu Law, the Munsif was of opinion that the 
plaintiff had no right to make a contract of marriage in the 
presence of paternal relations. On the third issue the M uns if 
held that, assuming the plaintiff had authority, to settle the 
marriage, it was not an unsuitable or improper one, although, as 
he said, the man Rameshwar with whom he contracted the 
marriage, was of no better status than one Piari Lai with 
whom, it is said, a previous arrangement for marriage had been 
made. 
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The fourth issue was whether the defendant obtained the injune- 
tion on wrong allegations and with a view to cause, loss to the 
plaintiff. On this point the 'Munsif 5 s finding was in favour of the 
defendant. He was not satisfied that the defendant obtained the 
interlocutory injunction in bad faith. Having decided these four 
issues the Munsif dismissed the case. He left undetermined two 
issues relating really to the amount of damages suffered by the 
plaintiff. 

The fifth issue reads “ Has the plaintiff suffered any loss owing 
to the injunction ?” and the sixth issue reads “ If yes, How much?” 

On appeal the learned Additional District Judge ha£> reversed 
the decree of the first court: He held that in the circumstances, 
which were made to appear in this case the plaintiff Panna Lai 
had authority to contract a marriage on behalf of the girl Chan- 
drakala. He was also of opinion that Musammat Kasturi had no 
reasonable and probable cause for seeking this injunction from 
the Civil Court, and as a consequence of these findings he held that 
the Munsif should be directed to try out all that was left to be 
decided, viz. the amount of damages which was* payable to the 
plaintiff. As regards' the question of Panna Lai's authoTity to 
contract the marriage on behalf of the girl, it has been contended 
before us that, in the presence- of paternal relations of the girl, 
Panna Lai, who is only the girPs maternal uncle, had no right to 
enter into this contract of marriage. "There seems to be no dis- 
pute as to the' law on the' subject, and all the authorities have been 
referred to in a decision of this Court which is reported in Kas- 
turi v. Chiranji Lai ( 1). There can be no doubt that so long as 
there are competent paternal relatives in existence the maternal 
relatives s of a girl have no authority to give her in mairiage, and 
so '.primd f acie it would appear "that in the presence of Ramjiwan. 
Lai, who was the girl’s paternal uncle, Panna Lai had no power to 
arrange for her marriage to Rameshwar. It may,, howevei, 
happen that the maternal relatives do acquire authority to con- 
tract the marriage on behalf of a girl,.*?, in oases where the 
paternal relatives refuse to act or have disqualified tbeinse 
from acting. And it is probably on this ground that the learne 
Additional District Judge came to the conclusion that 

(1) (1905)1. L. R-, 27 AIL, 2G5. 
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had in the circumstances of the case good authority to arrange for 
the girl’s marriage. He pointed out that Ranjiwan Lai, the only 
surviving paternal uncle of the girl, was an outcaste and alsoreferr- 
. ed to the fact that no objection had been raised to the proposed 
marriage. He further pointed out that in any case the defendant 
Musammat Hasturi was in no sense a really legal guardian of this 
girl under Hindu Law, We may refer again to the proceedings which 
were taken in the Criminal Court’and which terminated with the 
compromise of the 15th of January, 1915. It seems to us that in 
view of those proceedings it is no longer open to Musammat Kasturi, 
or to the paternal relatives of the girl, to say that Panna Lai had 
no authority to act on the girl's behalf in this matter. We treat this 
compromise of the 15th of January, 1915, as amounting to an 
abdication of their functions by the paternal relatives. Ram 
Jiwan Lai, the girl’s paternal uncle, anther cousin Lalta Prasad, 
the son of Ramjiwan Lai, were both parties to the compromise, and 
if, as stated in this compromise, they had decided on the advice of 
their own friends to surrender the girl to the guardianship of Panna 
Lai, we think it is no longer open to them, or to Musammat Kasturi 
either, to put up the case that Panna Lai had no authority to enter 
into this arrangement of marriage. Again, it has been pointed 
our that before the girl was made over to the custody of her 
maternal uncle a marriage had been arranged for her by Musam- 
mat Kasturi with the consent, it is said, of Ramjiwan Lai, and it 
is argued that having regard to this fact, Panna Lai was not 
competent to go behind the previous arrangement for marriage 
and to enter into a new contract. Panna Lai’s story was to the 
effect that he had no knowledge of the earlier arrangement. In 
the court of the first instance, at any rate, he pleaded denial of 
this fact. Be that as it may, it seems to us that the. fact that the 
girl had been previously betrothed to a man named Pearey Lai 
would not under the Hindu Law constitute any legal obstacle to 
her being betrothed to another man, Rameshwar. It has been 
conceded that all that happens in a case of breach of contract of 
this kind is that one of the parties acquires a right to sue for 
damages for the breach of contract. So far as Musanimat 
Kasturi is concerned we think that sh'e is out of court altogether, 
for in no way can it be said that she had any authority, as the 
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widow of the girl s paternal uncle, to make arrangements for the 
girl s marriage. No doubt if she had succeeded in obtaining from 
the court of the District Judge of Aligarh an order for her 
appointment as -guardian of the girl’s person she would then have 
been vested with full authority to make arrangements for the 
girKs wedding. Her application to" be appointed guardian was 
dismissed, and it appears to us that when she made the application 
she had no status whatever upon the basis of which she was 
entitled to go to the District Judge and ask for the issue of this 
injunction. No doubt in a case of this kind, which is based upon 
an allegation that the defendant has been guilty of abuse of 
process of the court, it is for the plaintiff to show that the 
defendant acted without reasonable and probable cause. On the 
facts which haveibeen set out, and about which there is really no 
dispute, it is proved to us that the plaintiff sufficiently made out a 
primd facie case which threw upon Musammat Kasturi the burden 
of proving that she had reasonable and probable cause for the 
asking of this injunction. From what we have said it will be 
apparent that Musammat Kasturi had in fact no reasonable and 
probable cause for asking the District Judge to interfere in this 
matter. And we are satisfied from the evidence before us that 
her interference in this matter was not bond fide in the interest of 
the girl. It is important to notice here that in the application 
which Musammat Kasturi filed for the purpose of obtaining the - 
temporary injunction not a word, was said regarding the previous 
marriage contract arranged between the girl, Chandrakala and 
the man Piari Lai, and so Musammat Kasturi cannot be heard 
to justify her action on the ground that she was asking the Judge 
for an order which would protect her from liability in case 
there were afterwards any snit for the breach of contract of 
marriage with Piari Lai. We have no doubt therefore that on 
this part of the case the conclusion arrived at by the lower 

appellate court is quite correct. 

We have now to deal with the other point which has buen 
raised in the case, viz, the form of the order by which the learnec 
Judge has remanded the case back to the first couit. e iav ® 
pointed out that six issues were framed in the case and four o 
them were decided. The last two are really Qac issue, vi 
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amount of damages which the defendant is liable to pay to the 
plaintiff. We are told that both parties gave all the evidence at 
the trial which they desired to produce. In these circumstances we 
fail. to see why the learned Judge thought it necessary to pass his 
order under order XLI, rule 23, instead of under order XLI, rule 
25, the latter being on the face of it the more appropriate rule in 
this case. The Munsif had merely omitted to try the issue relat- 
ing to damages. There is on the record all the evidence upon 
which a decision on this issue can be reached. We think there- 
fore that the proper order which should have been passed in a 
case of this kind was one under rule 25 directing the first court to 
come to findings on the 4th and 5th issues and to report them to 
the lower appellate court. We do not of course go the length 
of "saying that the order which has been passed by the learned 
Additional "Judge is an illegal order. We have been referred to 
a decision of this Court Mata Din v. Jumna Das . (1), in which 
it has been beld that it is competent to an appellate court to 
remand a case under section 562 of the Code of Civil Procedure, 
where the court of first instance having framed issues and recorded 
all the evidence, 'has decided the suit with reference to its 
finding upon one or more of the issues framed by it leaving 
other issues undecided. The provisions of section 562 of the old 
Code, which corresponds with order XLI, rule 23, of the present 
Code, have received a liberal interpretation in this judgement. 
We are, however, dealing here in first appeal with an order of 
- the learned Additional Judge and it is open to us to alter the 
frame of the order if we think there are good grounds for doing 
so. It may be observed here that tthe result, of sending the case 
back under order XLI, rule 23 } will only result in further expense 
to the parties. 

One of the results will be that after the decision given by the 
court of the first instance there will be another appeal to the 
court of the Additional Judge. Now that the parties have laid 
all their evidence before the court, we fail to see why they should 
be subjected to the chances of further litigation than is necessary. 

We, therefore, allow the appeal to this extent that for the 
order of the court below passed under order XLI, rule 23, we 

(1) (1905) I. Jj. 27 AH., 691. 
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join substitute an order under order XLI, rule 25. The court of first 
instance will he directed, upon the evidence already on the record, 
v. to como to findings on the fifth and sixth issues and to return 
fcitnu Liu i„g S 0J] f.hoso issues to the lower appellate court. 

The learned Additional Judge after considering the findings 
will proceed to dispose of the appeal according to law. As 
regards costs wo think the respondent is entitled to his costs in 
this Court. 

Decree modified. 

3 91G Bpnrc Sir Umy Richcv ds, Kvfght, Chief Jusiico, and Mr. Justice Muhammad 

May, SO. Bajig. 

BHOJ RAJ (Defendant) v. RAM NARAIN (Plaintiff)* 
Pre-emption— Mortgage of property prior to the passing of Jet JVo. IV of 1882-- 
Qovcrnmcnt revenue paid by mortgagee— Liability of pre-eviptor to pay the 
amount of the. revenue as a condition precedent to obtaining possession of 
property. 

Under a mortgage-deed the mortgagor was liable^ to pay tho Government 
revenue, and if ho failed to do so, tho mortgagee was to pay it apd was entitled 
to recover tho sum from tho mortgagor and his other property. The mortgagor 
failed to pay tho rovonuo]which accordingly was paid by the mortgagee. Subse- 
quently tho property was sold to tho mortgagee 'for tho amount of tho 
„ mortgage plus tho amount of tho royenuo paid by the mortgagee. In a suit 

‘’to pre-empt this sale, held that tho pro-omptor was hound to pay the amount 
paid by tho mortgagee for tho revenue as a condition precedent to his obtaining 
possession of tho property as woll as tho amount of the mortgage. 

In this case the property in suit was mortgaged with posses- 
sion so ftir back as 1873 to Bhoj Raj, defendant, for a sum of 
Rs. 3,000. There was a clause in the mortgage deed which was to 
the effect that the mortgagor would pay the Government revenue 
and if he failed to do so, the mortgagee would pay it and would 
be entitled to recover the sum from the mortgagor and his other 
property. The mortgagor failed to pay the Government revenue, 
and it was paid by the mortgagee. In the year 1911 the mort- 
gagor sold the equity of redemption to the mortgagee, when the 
present suit to pre-empt the. sale was instituted. The court of 
first. instance decreed the suit : the lower appellate court modified 
the decree. The defendant ven dee appealed to the High Court, 

^Second Appeal No. 1882 of 1914, from a decree of H. E. Holme, District 
Sedge of Aligarh, dated the 11th of September, 1914, modifying a eoree 0 
Banks Behan Lai, Subordinate J udge of Aligarh, dated the 20th o ecem a , 

. 1913. 

/ \ 
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where the question for decision was as to the liability of the pre- 
emptor to pay the whole of the sale money, whiqji included the 
Government revenue piid by the vendee, 'in order to pre-empt the 
property. 

The Hon’ble Dr. Tej Bahadur Sccpru , for the appellant. 

The Hon’ble Pandit Moti Lai Nehru, for the respondent. 
Richards, C. J., and Muhammad Rafiq, J. This appeal 
arises out of a suit for pre-emption, The first court decreed the 
claim, the lower appellate court modified the decree. The 
defendant vendee has appealed. It appears that as far back 
as the year 1873, the property was mortgaged with possession 
to v the vendee. On the 19th of October, 1911, the mort- 
gagor sold his equity of redemption to the vendee defendant 
for the sum of Rs. 8,000. This sum of Rs. 8,000 was 
made up of Rs. 3,000, the original money advanced on the 
mortgage and Rs. 5,000, Government revenue which the 
vendee said he had paid in respect of the property. The 
mortgage-deed contained a clause that the mortgagor would 
pay the Government revenue, and that if he failed to do so, then 
the mortgagee should he entitled to recover the sum from the 
mortgagor and his other property logether with interest at the 
rate of one per cent, per mensem. Both courts have found that 
as a matter of fact the mortgagee had to pay and did pay the 
Government revenue. The question which we have to consider 
in the present appeal is what sum the plaintiff should pay as a 
condition precedent to obtaining possession of the property. It 
may b'e taken as a fact that the property is not really worth 
Rs. 8,000. It is contended on behalf of the plaintiff that, having 
regard to the terms of the mortgage and also having regard to 
the fact that the mortgage was executed before the Transfer of 
Property Act came into operation, the mortgagee was not 
entitled to the benefit of seotion.72, which entitles a mortgagee 
in possession to pay money in order to save the mortgage property 
and to add it to its principal. On the other hand, it is contended 
that the principle underlying the provisions of section 72 of the 
Transfer of Property Act, is not new, that the same principle of 
equity existed before. There seems to us considerable force in 
this latter contention. In any event the mortgagor may well 


1916 

Bhoj Raj 
v. 

Ram Naiuin. 


***** 


532 


THE INDIAN LAW REPORTS, [VOL. XXXVTII, 

1916 ^ ave considered that his property was really liable for .the 
Bhoj Raj . Government revenue which had been paid by the mortgagee 
v ; and that therefore he could not redeem the property without 

paying that amount together with Rs. . 3,000 the original 
advance. If therefore we assume the genuineness of the earlier 
mortgage and the bona, f ides ofthe par ties,. it seems to us that 
the plaintiff, in order to entitle him to be substituted for the 
vendee, must do what the vendor had 'agreed to do viz., to 
discharge the claims that were made by the vendee and in consi- 
deration of which he transferred the equity of redemption. It is 
argued, however, that the mortgage in- 1873 was really a sale 
and that 'the agreement by the mortgagor to pay Government 
revenue was fictitious. This argument is based upon the 
alleged fact that the property was never worth even the 3,000 
rupees, The answer to this contention is that if the transaction 
of 1873 was really a sale, the suit ought to have been to pre- 
empt that, not the sale which took place in 1911. Such a suit 
is long barred by time. If the transaction was a fraud it can 
hardly be said that the pre-emptor did not . know of it, because 
the presumption that it is a fraud, is based upon the fact that the 
property was nob worth anything like the three thousand 
advanced. In our opinion the consideration must be Its. 3,000 
together with the Government revenue which have been found 
to have been paid by the mortgagee; but in calculating this' 
amount interest will only be allowed at annas ten per cent, per 
mensem on the Government .revenue so paid. We modify the 
decree of the court below accordingly. The interest will he. 
calculated by the office on the amount paid for the Government 
revenue, that is to say, each time the mortgagee paid the 

’ Government revenue, he will he entitled to get annas ten per 

cent, per mensem upon each payment simple interest. - We extend^ 
the time to six months from this date. If the plaintiff does not 

pay the amount ascertained within the time aforesaid, the suit 

will stand dismissed in all courts. The appellant must have his 
costs of this appeal. 


Decree modified, 
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Before Mr. Justice Piggolt and Mr. Justice Lindsay . 

B HA. WAN and anot.ikr (Dspesdants) v. MADAN MOHAN DAL (Plaintiff)* 
Act (Local) Wo. II of 1901 (Agra Tenancy Act), section 202 —Remand— Effect of 
Revenue Court decision on the question of tenancy in a former suit, in 'a 
subsequent suit in Civil Court for ejectment as trespasser. 

Defendants were tenants of one D. D took proceedings in the Revenue 
courts to eject them as tcnants-at-will. The Assistant Collector dismissed 
the suit, but the Commissioner allowed the appeal. The Board of Rovonuo. 
however, in second appeal dismissed the suit. D in the meantime had executed 
tbo decree passed by the Commissioner and obtained possession. Upon tho 
decree passed by the Board of Revenue in their favour the defendants 
made an application to bo restored to possession, but it was rejected ns time- 
barrod. D's son brought the present suit to eject tho defendants as trespas- 
sers alleging that he had been in possession of tho land as his khud-kasht ; that 
the defendants had entered into forciblo possession, and that tho ofleot of tho 
Rovenuc Court proceedings was to extinguish tbo tenancy. Tho defendants 
pleaded that the tenancy subsisted. The court of first instance decided that 
tho tenancy was subsisting but granted to tho plaintiff damages for forcible 
dispossession. Tho lower appellate court remanded tbo case to the first court 
with directions to act in accordance with tbo provisions of section 202 of tbo Agra 
Tenancy Act. Bcld that tbo ordor was tbo proper ono to mako in tbo circum- 
stances of the case, and the question wliother by reason of tho events that had 
happened since tho decision of tho Board of Rovenno the tenancy was extin- 
guisbed or not was ono which tbo Revenue courts woro competent to decide. 
Mara v. Gauri Sakai (1) and Sarju Misir v. Bindcsri Pcrshad (2) referred to. 

The appellants in this appeal were at one time tenants of 
Din Dayal. He sued to eject them, and the suit was dis- 
missed by the Assistant Collector on the ground that they had 
acquired a right of occupancy. This decree was reversed by the 
Commissioner but- restored by the Board of Revenue. In the 
meantime, however, the zamindar had taken out execution of the 
Commissioner’s decree and formally ejected the appellants. 
After the decision of the Board of Revenue in their favour they 
applied for restoration of possession, hut the application was 
dismissed as being time-barred. They, however, took actual 
possession of the land. Thereupon the heir of Din Dayal 
brought a suit against them in the Civil Court for ejectment as 
trespassers and for damages for forcible possession. His case 
was that the net result of the proceedings in the Revenue Court 
had been to extinguish the tenancy. The Munsif came to the 

0 First Appeal No. 35 of I9L6, from an order of Hirihar Lai Bhargava, 
-Subordinate Judge qf Shahjahanpur, dated the 23rd of December, 1915, 

(1) Weekly Notes, 1904, p, 43. (21 (1913) 11 A. L. J,, C91. 
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conclusion that, in view of the decision of the Board of Beve- 
- .»ue and of the fact that the defendants had regained pos- 
session of the land, a subsisting tenancy was established. 

• Me dismissed the claim for ejectment but decreed damages for 
forcible recovery of possession. On appeal the Subordinate 
Judge held that having regard to the pleadings of the parties 
the Munsif should have adopted the procedure, laid down by 
section 202, clause (1), of the. Agra Tenancy Act, and remanded 
the suit for compliance with the provisions of that section . The 
defendants appealed to the High Court against this order of 
remand. 

Munshi Laltshmi Haram; for the appellants: — 

All the issues arising in the case having been decided by the 
court of first instance the order remanding the suit is unjustifi- 
able. The suit was nob decided upon a preliminary point, 
Upon the view of the law taken by the low^r appellate court the 
proper procedure would have been for that court itself to have 
passed the order required by section 202 of the Tenancy Act ; 
Jagan Hath v. Bhawani (1). Secondly, section 202 of the 
Tenancy Act is intended to operate only in cases in which 
the question whether the defendant is or is nob a tenant of 
the plaintiff has nob already been finally determined between 
the parties by a competent Revenue Court. Where the highest 
Revenue tribunal has already decided that question between 
the parties that decision operates as res judicata, and it 
would be quite unnecessary, and would lead to an abuse of the 
process of the court, for a Civil Court to bake action under 
section 202 in such a case ; Sarju Misir v. Bindesri Per shad 
(2). The decision- of the Board of Revenue is binding on the 
parties as res judicata unless the plaintiff is able to show that 
circumstances have so changed as to extinguish the occupancy 
tenancy declared by .that decision to exist. The Civil Court is 
entitled to examine the facts of the ease in order to determine 
whether anything has supervened which renders the Revenue 
Court decision res judicata no longer. On the admitted facts .of 
the ease it is clear that according to the provisions of section 13, 

(1) ( 1904 ) J. L. B., 27 All., 167. 

(2) (1918) 11 A. L- J., 691, 
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clause (a), of the Tenancy Act, the appellants’ occupancy rights still 
subsist. 

Munshi Galzari Lai (with him. Munshi Baleshwari Prasad), 
for the respondent was not called upon. 

Piggott and Lindsay, JJ. This is an appeal by the 
defendants against an order of remand. The appellants were at 
one time in possession of a certain plot of land as tenants of one 
Din Dayal. Din Dayal took proceedings in the Revenue 
Court to eject them, on the ground that they were tenants 
at will. The court of first instance, i.e., the court of the Assist- 
ant Collector, dismissed Din Dayal’s suit for ejectment. It was 
decreed on appeal by the Commissioner, and again dismissed on 
second appeal by the Board of Revenue. In the meantime, 
however, the zamindar had taken out execution of the Commis- 
sioner’s decree and had obtained formal possession. After the 
decision of the Bo.a'd of Revenue in their favour, the tenants 
came to the Revenue court and asked to be restored to posses- 
sion. It was held that this application, having been made after 
the prescribed period of limitation, was not maintainable and it 
was dismissed accordingly. The present plaintiff is the son of 
Din Dayal. He has brought this suit in the Civil Court on the 
allegation that the practical effect of the proceedings in the 
Revenue Court, and more paticularly of the failure of the 
tenants to obtain within the prescribed period of limitation the 
benefit of the Board of Revenue’s decision in their favour, had 
been to extinguish the tenancy. He alleges that he was himself 
in actual possession of the land in suit, cultivating the same as 
his hhud-lcasht, when the defendants re-entered into forcible 
possession thereof. He seeks for their ejectment as trespassers. 
The defendants’ reply was to the effect that their tenancy was 
still subsisting and had not been extinguished by any of the 
facts relied upon by the plaintiff. The' learned Munsif framed a 
number of issues and came to a decision in ‘favour of the 
defendants on the question of their being still in possession under 
a subsisting tenancy. He also found in favour of the plaintiff 
on a subsidiary question, as to the latter’s being entitled to 
damages on account of forcible possession taken by the defendants. 
Both parties appealed against this decree. The lower appellate 
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iDir, court jias pointed out that the provisions of section 202 of the 
'ISiwwIT* Agra Tenancy Act (Local Act, II of 1901) had been overlooked by 

Math:? C0Mrt ol *' irsl ' instance< ^ ilcn the defendants met thepfaintiff's 

M"jia:.- La r.. suit hy a pica of the existence of a stil) subsisting tenancy, the 
position described by section 202 aforesaid arose, and the provi- 
sions of that sect ion ought to have been complied with. In this 
view the learned Subordinate Judge lias set aside the decree of the 
court of first instance and has remanded the case to that court, 
with directions to begin the trial all over again at the point where 
that court went wrong ; i.e., tho court of first instance has been 
directed to pass an order in compliance with the provisions of 
section 202 of the Tenancy Act and to suspend all further pro- 
ceedings until the legal consequences of that order have taken 
effect. In appeal against this order of remand a formal objection 
is taken that the order in question is not one which should have 
been passed, but that the lower appellat e court ought, in any view 
of the cast*, to have passed an order itself under the provisions of 
section 202 aforesaid. It appears that there are conflicting deci- 
sions of this Court on tho point ; but we are content to refer to 
tho case of lifarn v. Gnuri Sahai ()) which commends itself to 
our minds. We think it obviously more convenient that the case ' 
should he sent back to tho court of first instance to be proceeded 
with by that court from the point at which that court had gone 
wrong. In the second place the decision of the lower appellate 
court is assailed on the merits. We have been referred to the 
reported case of Sarju Misir v. Bindcsri Pershad (2). It is 
contended that the question of the existence of a tenancy, and of 
the rights of the present appellants as occupancy tenants of the 
land in suit, have been determined once for all by the decision of 
the Board of Revenue ; that this decision should have been 
accepted, and that there was no room for any order under section 
202 of the Ti nancy Act. On the facts ofrbe present case we do 
not think that the ruling above referred to is applicable.. The 
decision of the Board of Revenue determines this point, viz.> that, 
on the date on which the present plaintiffs father sought the 
ejectment of t he defendants as tenants-at-will, the said defendants 
•> were in fact in possession of the land in suit as occapancy tenants, 

(1) Weekly Notes, 1904, p. 46. (2) (1913) 11 A. L. 691. 
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That point is res judicata between the parties, having been 
determined by the ultimate court of competent jurisdiction. The 
plaintiff’s case is that events have taken place since then which 
have put an end to the tenancy, and that the defendants have 
re-entered into possession of the land in suit as trespassers pure 
and simple. It has to be determined, on the one hand, what is 
the legal effect of the failure of the defendants to obtain within 
the prescribed period of limitation the benefit of the Board of 
Revenue’s decision in their favour ; and, on the other hand, the 
provisions of section 13 of the Tenancy Act, and their application 
to the facts of the present case, require to be considered. These, 
however, are points reserved by the Legislature for the decision 
of the Revenue Courts. The question must go to those courts for 
determination, whether the events which have occurred since the 
original suit for ejectment was instituted have or have not extin- 
guished the.tenancy which the Board of Revenue found to exist. 
We are satisfied that the order of the lower appellate court was 
right and the direction given by it correct. We therefore dismiss 
this appeal. Under the circumstances we order that costs of this 
appeal be costs in the cause. 

Appeal dismissed. 
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Before Mr. Justice liggott and Mr. Justice Lindsay. 

SANTI LAL (Judgement-debtor) v THE INDIAN EXCHANGE 

(Decree-holder) * 



Act Bo. 71 o/1882 (Indian Companies Act), section 169— Civil Frccecura Cade. 
1908, order XXI, rules 58 and 03 — Appeal. 


The right of appeal under the provisions of section 169 cl Act Nc VI cl 
1882, is co-extansivQ with the right of appeal conferred bj tbs Cede c£ Civil 
Procedure. 


In the liquidation proceeding of the Indian Excharge Ea=i a cert ari 

described as the proprietor of the firm was directed bj tts Additional 

of Lahore to pay a certain sum as contributory. This erder was -*>n<- 
District Judge of Agra for execution, when another geracx put m an eft 
to the effect that he was the sole proprietor of ihs firm. The Li atriat' 
declined to consider this objection. 

Bold, that no appeal lay from the Judge’s erdex frasmucli as it t-et 
order XXI, rule 36, the objection being under order ttt gp 
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* First Appeal No. 33 of- 1916, from an order cf D , R. ]>* , 

ot Agra, dated tho 8 fch of January, 1916. ’ 
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The facts of this case were as follows : 

Liquidation proceedings in the -matter of the Indian Ex- 
change Bank were pending in the Court of' the Additional Judge 
of Lahore under the old Companies Act (Act VI of 1-82). The 
Additional Judge of Lahore passed an order directing one 
Lacbmi Narain as a contributor to pay a sum of Rs. 2,475 to- 
wards the funds of the Bank in liquidation. This order was sent 
down to be executed in the court of the District Judge of Agra. 
In the liquidation proceedings, and in the order which was issued 
from the court at Lahore, Lachmi Narain was described as being the 
proprietor of a firm styled Nand Lai Santi Lai. Certain goods 
were attached by the District Judge of Agra in execution of the 
order received by him and on this having been done the present 
appellant Santi Lai filed an objection, in which he stated, that he 
and not Lachmi Narain was the sole, proprietor of the firm in 
question. The learned District Judge was of opinion £hat he had 
no power to entertain a petition of this kind. The order 
was issued from the Lahore court with an express statement 
that Lachmi Narain was proprietor of the firm. The Judge 
therefore* refrained from inquiry as to whether Santi Lai was or' 
was not tho proprietor of the firm. 

Santi Lai appealed to the High Court from the order of the 
District Judge declining to inquire into his rights. A preliminary . 
objection was taken by the respondent firm that no appeal lay 
• from the Judge's order. The objection prevailed. 

Munshi Damoclar Das, for the appellant. 

Babu Girdhari Lai Agarwala and The Hon’ble Munshi 
Narayan Prasad Ashthana, for the respondent. 

. Piggott and Lindsay, JJ. '.—This is a first appeal against an 

order of the District Judge of Agra passed under the following 

circumstances. It .appears that liquidation proceedings in the 
matter of the Indian Exchange Bank were pending in the court o 
the Additional Judge of Lahore under the old Companies Act ( e 
VI of 1882) The Additional Judge of Lahore passed an oic 
directing one Lachmi Narain as a contributory ; to , pay **omo 
Rs. 2,475 towards the funds of the Bank m liquidation, 
was ient down to be executed in thecourt of 
of Agra. In tho liquidation proceedings and m t 
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was issued from the court at Lahore, Lachmi Narain was des- 
cribed as being the proprietor of a firm styled Nand Lai Santi Lai. 
Certain goods were attached by the District Judge of Agra in exe- 
cution of the order received by him, and on this having been done 
the present appellant Satiti Lai filed an objection in which he 
stated that he and not Lachmi Narain was the sole proprietor of the 
firm in question. The learned District Judge was of opinion that he 
had no power to entertain a petition of this kind. The order was 
issued from the Lahore court with an express statement that 
Lachmi Narain was proprietor of the firm. The Judge there- 
fore refrained from inquiry as to whether Santi Lai was or was 
not the proprietor of the firm. 

We’ may note here that the petition of objection which was 
filed by Santi- Lai purported to be under order XXX, rule 58, of the 
Code of Civil Procedure, and that being so the order passed 
by the learned District Judge must be taken to be an order under 
order XXI, rule 63. A preliminary objection has been raised 
that no appeal lies, and we think that the objection must prevail. 
If the order of the Agra Court is treated as having been made 
under rule 63 of order XXI the matter is clear enough. 

The only remedy of a person whose objection has been dis- 
missed is by bringing a suit for a declaration. Moreover, it is 
clear that an order of this kind is not appealable under order 
XLIII of the Code of Civil Procedure. The learned vakil for 
the appellant has drawn our attention to the provisions of 
sections 166, 167 and 169 of the Companies Act,TI of 1882. 
He relies upon the provisions of section 169, for the purpose of 
showing that an appeal lies in the present case. But we are 
unable to entertain this argument. It appears to us that 
section 169 of the Companies Act (Act VI of 1882), merely 
provides for a right of appeal in the case of orders which would 
have been appealable had they been passed by the court in . the 
exercise of its ordinary jurisdiction. This brings us back again 
to the provisions of the Code of Civil Procedure, which regulates 
cases in which appeals from orders in Civi Courts lie. It 
appears to us quite clear therefore that the right of appeal under 
the provisions of section 169 of the old Companies Act, is co- 
extensive with the right of appeal conferred by the Code 
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of Civil Procedure ; and, as we have already men fcioned, an appeal 

it, 1“ * C f Se ° t f thls sorb W0llld Dot lie under the Code. We are satis- 
that tho preliminary objection is sound and must prevail. 

L ,; We dismiss the appeal with costs. 

Appeal dismissed. 

Bofora Mr. Justice Piggott and Mr. Justice Lindsay. 

KUIALI RA1I (Defendant) v. TA1K RAM and others (Plaintiffs) 

AIfD PARSOTAM and another (Defendants) * 

ItcdempUon— Burden of proof- Ono mortgagor redeeming the entire mortgage— 
Acknowledgement— Dahhalnama- Act IX of 1903 (Indian Limitation ActJ, 
section IP, schedule I, articlo 148. 

Id a suit by tho represon to tires ol soma of tho co-mortgagors /or the redemp* 
tion of thoir shares in certain property against tho representatives of a co-mort- 
gagor, who had redoomed the mortgage, the plaintiffs alleged that tho mortgage 
had beenmndo by ono Sukbjit in favour of one Muhammad Husain in the 
year 1918 Samba t. Tho plaintiffs also voliod on certain acknowledgements 
mado by tho defendant’s prodeocssor in title One of those was a ^dahhalnama 
GKCoutod by Ram Lai in 1890 which contained a description of the property 
and was signed by Ram Lai. Tho dofondant contended D that there was no 
mortgage ; that ho was absolute owner ; that tho acknowledgements had not 
boon proved, and that tho suit was time-barred. It was hold by the lower 
appollafco court that tho date of tho mortgage had not been proved, but the 
acknowledgements woro in rospeot'of somo mortgago and that the plaintiffs 
woroentitlod to redeem. 

Held that tho rulo of limitation governing n suit of this kind was that 
laid down in Ashfag Ahmad v. Waeir Ali, (l) viz. that article 148 of Sohedule I 
to tho Limitation Act applied, that is, the limitation extended for a period of 
GO years from tho date of oxeoution of tho mortgago or from the date when 
tho mortgago roonoy booamo duo, and tho burden was upon the plaintiffs of 
proving tho mortgago that thoy had set up, and that it was for them to prove 
that tho noknowlcdgomont roliod upon by thorn as contained in the dahhalnama 
had boon mado at a dato within tho poriod of limitation, - 

Held furthor, that ;tho acknowledgement contained in tho dahhalnama 
amounted to nothing more than a description of l he property purchased and 
was not an acknowledgement of liability within the meaning of seotion 19 
of tho Limitation Aot. Dharma Vithal v. Gfovtod Sadvalhar (2) referred to. _ 
The plaintiffs alleged that their ancestor Sukhjit. had executed 
a usufructuary mortage for Rs. 200 in Sambat 1913, correspond- 
ing to 1856 A. D. ; that Manik, one of the five sons of Sukjit, 
redeemed the whole mortgage in 187 1 or thereabouts, becoming 

•First Appeal No. 12 of 1916, from an order of Abdul Ali, Subordinate 

Judge of Agra, dated the 10th of December, 1916, 

(1) (1889) I. L, R., ll All., 423. (2) (1888) I. L. B., 8 Bom., 99. 
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thereby the owner of £th of the property and mortgagee of |ths, 
that Manik’s rights passed to one Ram Lai in 1890 by purchase 
at the auction sale held in execution of a decree ; that the defen- 
dants were the heirs of Ram Lai and thus owned and possessed 
the mortgagee rights over |ths of the property. The plaintiffs 
sought redemption of the -fths share on payment of Rs. 160. In 
their plaint the plaintiffs set out full details of the mortgage of 
Sambat 1913 .which they sought to redeem ; they also set forth 
various acknowledgements of the existence of the mortgage, said 
to have been mode from time to time by the original mortgagees 
or their successor in interest, including a dakhalnama executed 
by Ram Lai after his auction purchase in 1890, The defendants 
denied the existence of the mortgage, pleaded that they were in 
possession as owners, and also pleaded that the plaintiffs* right of 
redemption, supposing there had been a mortgage, was barred by 
limitation. The court of first intance held that the plaintiffs 
had failed to prove the specific mortgage set up by them ; that a 
mortgage must have been executed sometime prior to Sambat 
1913 ; but that the suit was barred by limitation, as the plaintiffs 
had failed to prove that any of the acknowledgements relied upon 
by them had been made within time. The lower appellate court 
also found that the mortgage of Sambat 1913 was not proved ; 
but it held that, having regard to the numerous acknowledgements; 
'and- entries in the village papers, it lay upon the defendants to 
show that these were made beyond time and that the plaintiffs 
had no subsisting title. The suit was remanded for trial of the 
remaining issues. The defendants appealed against the order of' 
remand. 

The . Hon’ble Munshi Karayan Prasad Askthana , for the 
appellants : — 

The plaintiffs having failed to prove the specific mortgage 
upon which they came to court, the suit should be dismissed; 
Sheo Prasad v. Lalit Kuar (1). The plaintiffs relied upon the 
entries and alleged admissions, nob as saving limitation but 
as proving the mortgage; for, according to them, the suit 
was within time independently of any acknowledgement. But. 
entries in ^revenue papers or admissions- made at sonae previous 

(1) (1896) I, L. R„ 18 AH., 403. 
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1910 date > of the existence o£an indefinite mortgage cannot, prove the 
i^ AM 'R Aar specific mortgage sued on ; nor do they prove that any mortgage 
^ ft- i® subsisting now. It is for the plaintiff in a suit for redemption 
to prove a subsisting title and an entry in a Revenue paper 
or an admission, showing no more than that at some bygone time 
there existed some mortgage between the parties or their pre- 
decessors, does not shift the burden on to the defendants of proving 
that no mortgage subsists at the present moment; Frank Say 
v. Rafmddin (1), Ram Lai v. Sri Thakurjj Kishori Ramanji 
Maharaj (2). The ease of Dip Singh v. Girard Singh (3) is dis- 
tinguishable and does not apply tojthe circumstances of the present 
case. With the exception, of ihedakhalnama of 1890,- papers 
relied upon by the plaintiffs do not bear tlie signatures of the 
defendants or of' any of their predecessors in interest ; these latter, 
therefore, cannot operate as acknowledgements under section 19 of 
the Limitation Aot. The specification, given in the dakhalnama, 
of the property sold and setting forth that 4-fclia share -was in 
.possession of Manik as mortgagee of his brothers is merely des- 
criptive and not a distinct acknowledgement of an existing liabi- 
lity. . It does not amount to an admission in writing of an exist- 
ing jural relation : for that purpose the consciousness and . 
^intention of the person making the admission must be clear. It 
cannot serve as an- acknowledgement under section 19 of the 
Limitation Act; Dharma Vithal v. Govind Sadvalkar (4). 
Supposing the dakhalnama be held to be a valid acknowledge- 
ment, the plaintiffs have failed to prove that it was made within 
60 years of the date of the mortgage. 

Pandit Eailash Nath Katju, (for Pandit Shiam Krishna 
Dar), for the respondents : — 

The plaintiffs did not tie themselves down to a mortgage of 
. . date Sambat 1913 : they would be entitled to a decree if it were 

shown that the land was still held by the defendants as. mortgagees 
and that the plaintiffs had a subsisting title to redeem. Bala 
v. Shiva (5) Lalla Daibee Pershad v. Beharee LaU (6). 

(1) (1914) 12 A. Xj. J., 769. (4) (1883) I. L. B., 8 Bom., 99. 

(2) (1913) 12 A. L. J„ 102. (5) (1903) I. L. B., 27 Bom., 271. 

(3) (1903) I. L. B., 26 All., 313. (6) N-W. B-, H. O.Rep., 1868, S3. 
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Admittedly, at one time, there was a mortgage between the 
predecessors in interest of the parties. The finding is that the 
mortgage was executed sometime prior to 1856 ; neither party 
has proved the exact date. There are a number of admissions 
by the predecessors in interest of the defendants showing the 
existence of a mortgage, and consisting of entries in revenue 
papers and in the dakhalnama of 1890. Having regard to 
this series of admissions showing that ever since 1862 the pro- 
perty has been mentioned and described as mortgaged property 
and sold as such, the onus was upon the defendants ' of proving 
that the mortgage had ceased to subsist. No doubt, ordinarily 
it is for the p’aintiff in a redemption suit to prove a subsisting 
title ; but under the circumstances of the case theonus was 
shifted on to the defendants of satisfying the court that the 
mortgage was executed more than 60 years prior to the dates of 
the admissions. The acknowledgements must be treated as 
- admissions of a subsisting mortgage ; and it would be for the 
dafendants to explain them away if they could. To be effective 
under section 19 of the Limitation Act the acknowledge- 
ments need not contain the details or particulars of the 
mortgage; Dip Singh v. Girand Singh (1), Ram Singh v. 
Baldeo Singh (2), Daia Ghand v. Sarfraz (3), Uppi Haji 
v. Mammavan (4). It is objected that the entries in the 
revenue papers cannot operate as acknowledgements, a6 it 
has not been proved that those papers were signed by the 
original mortgagees or their successors. As to the wajib-ul- 
arz of 1862 it must be presumed that it was signed by all 
the co-sharers. At all events the dakhalnama is signed by 
Ram Lai. It is not merely descriptive, but it must be taken 
as showing that Ram Lai knew that he was purchasing only 
the mortgagee rights in respect of -jfths of'the property. It is 
therefore a conscious admission of the existence of the mortgage, 
and of the legal result flowing therefrom, namely, his liability to 
be redeemed. Maniram Seth v. Seth Rupchand (5), Bala 
Shiva (6). • 

(Ij (1903) I. L. R., 26 All., 313. ’ (4) (1893) L L. E., 10 ?;.r. 

(2) Weekly Notes, 1885, p. 300. (5) (2906) I.L £., S3 LcL. . 10AT. 

( ) (1875) I. L. R., 1 All., 117. (6) (19Q2) I. L, 2,53:”. JNl. 
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Apart from these a:knowledgements there is another ground 
upon which the suit is within limitation When Manik redeemed 
the whole mortgage in 1871 he acquired a charge, under the pro- 
visions of section 95 of the Transfer of Property Act, in respect of 
the share of his co-mortgagors. The original mortgage vanished 
and in its place the charge in favour of Manik came into existence. 
This view is supported by the cases of Bhagwan Das v. Har 
Dei (1) and Sagar Mai v. Janki Das { 2). 1 he limitation 

applicable to a suit like the present, namely, for redemption 
of the- charge in the hands t of the redeeming co-mortgagor or 
his transferee, is that prescribed by article 144, namely, 
12 years from the date when the possession of the defendant 
becomes adverse ; and it is for the defendant to prove that 
his posession became adverse from such a date ; Viihal 
Moreshwar Desai v. • Dinkarrao Bamchandrarao (3), Moidin 
v. Oothumanganni (4), Jai Kishan Joshi v. Budhanand Joshi 
In the present case it is admitted that Bam Lai purchased 
mortgagee rights. He never set up an adverse title.: The view 
taken in the case of Ashjaq Ahmad v. 0W Ali (6) was that tlje 
limitation lor a suit like the present was 60 years, under , article 
148 from the date of the original mortgage. It was based on 
the view that the redeeming co-mortgagor steps into the shoes 
of the mortgagee and he can exercise all the rights and is subject 
to all the liabilities of the original mortgagee. But this view 

Ls not keen accepted in later cases, already cited ; for rt has 

been held that article 132 applies to a suit by him to en force his 
rights, whereas according to I. L. B, UAH, 423, his suit should 
IL under article 1«. When, therefore, one branch of the law 
Z down in the above-case doesnot hold good, the other branch, 

Muishi Narayan Pramd AsUUna, was not 
called upon to reply. TT ,__ This i s a defendant’s appeal 

exeicise (4) (1683) I. L. R„ n Mad.,- 416. _ 

« (180S) L : 27 m tw b * »• 88 136 ' 

(19M) '' B 68S m ,1689) I. L. B, U All., 425. 

(3) (1901) 3 Bom. L- K*> ; ' 
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a suit which had been pending in the court of the Munsif of 
Agra, and in which an appeal had been preferred to his court, 
should be sent back to the court of first instance for determina- 
tion of the remaining issues. The suit which was before the 
Munsif was a suit for redemption brought by Taik Ram and others, 
who alleged themselves to be the descendants of one Sukhjit. In 
the third paragraph of the plaint the plaintiffs gave particulars of 
the mortgage under which they claimed to have a right of redemp- 
tion. It is stated in that paragraph of the plaint that the mortgage 
had been made in the Sambat year 1913 ; that the name of the 
mortgagor was Sukhjit ; that the mortgage had been executed 
in favour of Muhammad Husain Khan ; that the total amount 
of the mortgage-debt was Rs. 200, and that the mortgage was 
with possession, the agreement being that profits should be taken 
by the mortgagee in lieu of interest. In addition to these parti- 
culars the plaintiffs gave details of the mortgaged property consist- 
ing of various plots of land, the total area being 10 bighas, 9 
biswas. It was further alleged in the plaint that after the death 
of the mortgagor Sukhjit, i. e., in or about the year 1871. this 
mortgage was redeemed by one Manik who was one of the 
five sons of Sukhjit, the mortgagor. The defendants in the 
present case, it is said, are the mortgagees in possession of the 
property described in the plaint. They have acquired title 
through one Ram Lai, who, it is said, in the year 1890, in execution 
of a decree obtained against Daya Ram, one of the brothers of 
Manik, the man just mentioned, purchased this property. The 
case for the plaintiffs, therefore, was that these defendants were 
in possession as mortgagees and that they were liable to submit 
to redemption. In tbe fifth paragraph of the plaint there was 
a statement made to the effect that at various times the mort- 
gagees had admitted the existence of tbe mortgage executed in 
favour of Muhammad Husain, and in particular, a reference was 
made to an admission or acknowledgement contained in a document 
described as a dalchalnama which was written m the year 
1890. This document was referred to by the plaintiffs with the 
object of showing chat their suit was within limitation. The defen- 
dants traversed the various pleas set out in the plaint and in the 
first paragraph of the additional pleas contained in the written 
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_ 1910 G t at6 ™ at * ™ s assorted that the mortgage upon which the 

Kjimu Ram f lmnfclffs rfied had never existed. The defendants claimed that 

Taik Bam. •. ^ ™ CV ° ™ a(lvmo nnd proprietary possession of the property 
in suit. \ a nous other pleas were taken, including one of 
imitation 5 and on the pleadings put forward by the parties six 
issues were raised in the. court of first intarice. The Munsifcame 
to tin. conclusion that the plaintiffs had failed to prove the specific 
moi (gage v>hich they set out in the plaint, and, being of opinion 
that they had not succeeded in making out any subsisting title, he 
dismissed the suit. With reference to the various admissions or 
acknowledgements referred to in paragraph 5 of the plaint, the 
Mutisif hold that the plaintiffs had' failed to show that any 
acknowledgement made by the mortgagee had been, made 
while limitation was still running. The case came up in appeal 
before the Subordinate Judge, and he begins his judgement by 
saying that the only question before him for determination was 
one of limitation. The learned Subordinate Judge agreed with 
the first court that the oral evidence which had bean adduced by 
the plaintiffs in order to prove the execution of the mortgage in 
the year 1913 Sambat was altogether worthless. As regards the 
acknowledgements, however, he took a different view from the 
court of first instance, He refers to the various statements which 
were relied upon by the plaintiffs as acknowledgements and held 
that in the. circumstances it lay upon the defendants to show that 
these acknowledgements had been made at a time beyond the 
period of limitation fixed for a suit for redemption. Being of 
opinion therefore that the plaintiffs had still a subsisting title 
on the strength of which they were justified in asking for a decree 
for redemption, he sent the case back to the court-of first instance 
to dispose of the other issues in the case. The defendants now 

come in appeal in this Court, and five grounds are taken in the 

memorandum of appeal. The first of these is that the lover 
appellate court, having found that the plaintiffs, had failed to 
prove the particular mortgage set up by them, ought to have 

dismissed the suit. The second ground relates to the aeknow 
ledgements. It is contended that mere acknowledgements do not 
by themselves prove the specific mortgage that was set up in t ie 

plaint, or that the particular mortgage upon which the plaintiffs 
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relied -was still subsisting. In the third ground it is eomplained 
that the lower appellate court wrongly threw upon the defendants 
the burden of proving that the suit was time-barred. In the 
fourth ground exception was taken to the manner in which the 
lower appellate court dealt with one particular acknowledgement, 
viz., that which is contained in the dahhalnama of the year 1890. 
The last ground is that the plaintiffs ought to have proved 
that there was a subsisting mortgage and that any of the 
acknowledgements upon which they relied was made within 
60 years of the date of the origin il mortgage. The suit being 
one for recovery of possession of land by redemption ' there 
can be no doubt that it lay upon the plaintiffs to show that- at 
the time the suit was brought they had in themselves a title 
on the strength of which they could ask the court to give 
them a decree for possession, and the question which we have to 
decide is whether or not the plaintiffs have discharged their burden. 
In this connection the first point to be considered is the question 
of limitation. What is the rule of -limitation governing a suit of 
the present description ? It will be remembered that the suit as 
framed is really a suit brought by the representatives of some co- 
morgagors against the legal representatives of a co-mortgagor 
who redeemed the entire mortgage. So far as the law of limita- 
tion is concerned we must take it that it is settled for a' case of 
this kind by the Full Bench ruling which is reported in Ashfag 
Ahmad v. Wazir Ali (1). It is true that' this judgement ‘has in 
subsequent decisions of tbis ! Court been criticized with reference 
to the view there taken regarding the status of one of several 
co-mortgagors who redeems the entire mortgage ; but, as far 
as we are aware, the rule of limitation which is laid down in 
this judgement has never been decided to be erroneous, and 
we must take it therefore that the article which applies to 
this suit is article 148 of the first schedule of the Limitation Act, 
i.e. t that limitation extends for a period of 60 years from the date 
of execution of the mortgageor from the date when the mortgage 
money becomes due. It must be taken on the' findings Of the 
. court below that the plaintiffs have failed to prove that a mort- 
gage was made by Sukhjit in favour of Muhammad Husain Khan 

(1) (1889) 11 All., -423. 
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1010 stfttemoab it mw assorted that the mortgage upon which the 

Itnui.1 Ram ! ,,nlntlfl ' s rolled had never existed. The defendants claimed that 

TmW .. oy T oro m advo,so ftnd Proprietary possession of the property 
in suit. Various other pleas were taken, including one of 
limitation ; and on the pleadings put forward liy the parties six 
is.ucs wcio J.iised in the .court of first intance. The Munsif came 
to the. conclusion that the plaintiff’s had failed to prove the specific 
mortgage which they set out in the plaint, .and. being of opinion 
that they had not succeeded in making out any subsisting title, he 
dismissed the suit. With reference to the various admissions or 
acknowledgements referred to in paragraph 5 of tie plaint, the 
Munsif hold that the plaintiffs had' failed to show that any 
acknowledgement made by the mortgagee had teen made 
while limitation was still running. The case came up in appeal 
before the Subordinate Judge, and he begins Ms judgement by 
saying that .fclio only question before him for determination was 
oile of limitation. The learned Subordinate Judge agreed with 
the first court that the oral evidence which had been adduced by 
the plaintiffs in order to prove the execution of the mortgage in 
the year 1913 Sambat was altogether worthless. As regards the 
acknowledgements, however, he took a different view from the 
court of first instance. He refers to the various statements. which 
were relied upon by the plaintiffs as acknowledgements and held 
that in the circumstances it lay upon the defendants to show that 
these acknowledgements had been made at a time beyond the 
period of limitation fixed for a suit for redemption. Being of 
opinion therefore that the plaintiffs had still a subsisting title 
on the strength of which they were justified in asking for a decree 
for redemption, he sent th6 case back to the court-of first instance 
to dispose of the other issues in the case. The defendants, now 
come in appeal in this Court, and five grounds are taken in the 
memorandum of appeal. The first bf these . is . that the . lower 
appellate court, having found that the plaintiffs, had failed to 
prove the particular mortgage set up by them, ought to lave 
dismissed the suit. The second .ground relates to the acuaow 
ledgements. It is contended that mere acknowledgements o no 
by themselves prove the specific mortgage that was set up in 
plaint, or that the particular mortgage upon which the plamtitis 
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ied was still subsisting. In the third ground it is complained 
,t the lower appellate court wrongly threw upon the defendants 
burden, of proving that tbe suit was time-barred. In the 
rth ground exception was taken to the manner in which the 
r er appell ate court dealt with one particular acknowledgement, 
..that which is contained in the dahhalnama of the year 1890. 
e last ground is that the plaintiffs ought to have proved 
,t there was a subsisting mortgage and that any of the 
nowledgements upon which they relied was made within 
years of the date of the origin il mortgage. The suit being 
i -for recovery of possession of land by redemption there 
be no doubt that it lay upon tbe plaintiffs to show that- at 
time the suit was brought they had in themselves a title 
the strength of which they could ask the court to give 
m a decree for possession, and the question which we have to 
ide is whether or not the plaintiffs have discharged their burden, 
this connection the first point to be considered is the question 
imitation. What is the rule of -limitation governing a suit of 
present description ? It will be remembered that the suit as 
ned is really a suit brought by the representatives of some eo- 
gagors against the legal representatives of a co-mortgagor 
redeemed the entire mortgage. So far as the law of limita- 
is concerned we must take it that it is settled for a case of 
kind by the Full Bench ruling which is reported in Ashfaq 
nad v, Wazir Ali (1). It -is true that; this judgement -has in 
sequent decisions of this 5 Court been criticized with reference 
he view there taken- -regarding the status of one of several 
mortgagors who redeems the entire mortgage ; but, as far 
ve are aware , the rule of limitation which is laid down in 
judgement has never been decided to be erroneous, and 
must take it therefore that the article which applies to 
suit is article 148 of the first schedule of the Limitation Act, 
that limitation extends for a period of 60 years from the date 
fecution of the mortgage or- from the date when the mortgage 
ey becomes due. It must be taken on the' findings of the 
t below that the plaintiffs have failed to prove that a rnort- 
} was made by Sukhjit in favour of Muhammad Husain Khan 
(1) (1889) I.L.R.. H All., '423. 
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in the year 1913 Sambat. No document was produced before 
the court of first instance and the plaint! ffs put forward secondary 
evidence which has been discredited by both courts. [Some 
evidence whs here referred to.] We have no doubt therefore that, 
the Murisif was quite right when he said that the mortgage which 
had been executed in favour of Muhammad Husain must have 
beou executed sometime previous to the year 1913 Sambat We 
liave it settled then that the plaintiffs wore unable to establish 
the execution of the mortgage which was set out in all its details 
in paragraph 3 of the plaint. 

Wo now ha vo .to consider the acknowledgements or the admis- 
sions on which the plaintiffs relied in this case. The position is 
somewhat curious, because obviously the plaintiffs were not rely- 
ing upon these acknowledgements or admissions in order to show 
that the suit was within time. Clearly they were unable to show 
that the mortgage had in fact been executed in favour of Muham- 
mad Husain in the year 1913 Sambat, and it would have been 
superfluous for them to rely upon any acknowledgement for a 
suit based upon the mortgage of 1913 Sambat, it being within 
limitation on tho date on which the present suit was filed. How- 
ever, weprocecd to~consider the so-called acknowledgements upon 
which the plaintiffs rely for the purpose of showing that they 
have still a subsisting right to redeem. [Four documents, namely 
(1) Wnjib-ul-arz of 1862, (2) Khewatof 1862, (3) Certified copy 
of the fly-sheet of the record of a mutation case and (4) Khewat 
of 1876-77 were here referred bo and it was pointed out that none 
of them was signed by the parties against whom the property was 
claimed or by any one from whom they derived title]. We come 
now to the last document upon which the plaintiffs relied, and in 
fact it is the only document upon which they could rely for the 
purpose of proving an acknowledgement under section 19 of the 
Limitation Act. It is proved that in the year 1890 Ram Lai, who 
is the father of the first defendant "in the case, obtained a decree 
against Daya Ram, and in execution of that decree purchased 
certain immovable property which was in Daya Ram s possession. 
Having purchased it ,ho g °b formal possession delivered to bun 
by an officer of the court, and the dakhalnama, dated the 28th o 
September, 1890, is the receipt given by Ram Lai to the courts 
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mortgagor brought a suit for redemption, and, for the purpose of 
showing that the claim was within time, he relied upon the receipt 
which was given in the year 1827 by the mortgagee after ho had 
obtained possession. The lower appellate court had held that 
because this formal receipt contained a reference to the decree in 
execution of which possession of the land was delivered it was 
Evidence of the acknowledgement by the mortgagee that there was 
a mortgage subsisting in4he year 1827. Accordingly it was of 
opinion that any suit for redemption died before 1887 would he 
within time. The learned Judges of the Bombay High Court 
held that the interpretation which the lower appellate court had 
put upon this document was erroneous. Referring to the language 
of section 19 of Act XV of 1877, they pointed out that the section 
intends a distinct acknowledgement of an existing liability to Serve 
as a re-creation of it at the lime of such acknowledgement, but 
that therecannot really be auacknowledgement without knowledge 
that the party is admitting something. They went on go observe 
that all that the receipt admitted by implication was that certain 
land had been awarded to the mortgagee and had passed into his 
possession. In the latter part of the judgement they proceeded as 
follows, (see page 102 of the report) “The intention of the law 
is manifestly to make an admission in writing of an existing 
jural relation of the kind specified equivalent for the purposes of 
limitation to a new contract : but for this purpose the conscious- 
ness and intention must be as clear as they would be in a contract 
itself, and no one would pretend that a contract to buy land 
awarded by a particular decree was an admission- of the particulars 
of the judgement. The reference would be merely a means of 
defining the thing bargained for, and here the reference was 
merely a means of defining the. thing delivered. ” Applying this 
principle to the case how before us, we think that what is relied 
U|)on by the plaintiffs as an acknowledgement contained in the 
dahhalnama amounts to nothing more than a description of the 
property of which Ram Lai had gpt possession after he had pur- 
chased it at an auction sale. We are clearly of opinion that this 
document cannot be relied upon as an acknowledgement of liability 
within the meaning of* section 19 of the Limitation Act. . Even 
if we are to assume that the document could be regarded in this 
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light we should be unable to follow the reasoning of the lower 
court with regard to the shifting of the burden of proof. We 
have already mentioned lhat the learned Judge held that the 
dakhalnama had been made beyond the period of limitation. He 
referred to the case of Dip Singh ,v. Girand Singh (1), and on 
the authority of that case he held that it lay upon the defendants 
here to explain away this acknowledgement. The question of the 
burden of proof must be decided in every case according to its 
own facts, audit is not for us to say that the decision relied upon 
by the lower appellate court was in any way erroneous. We 
have to confine our attention to the facts which we have now 
before us and to ask ourselves in this particular case, should the 
burden of proof be laid upon the defendants ? The principle is 
of course that the party who has special means of knowledge of a 
fact is under the obligation to take up, the burden of proving that 
fact. But as the defendants in the present case are sons and 
grandsons of one Ram Lai, who, in the year 1890, acquired the 
property at an auction sale, it would, we think, be difficult for 
them to have any special knowledge or means of knowledge 
which is not equally within the power of the plaintiffs in the 
present case. The plaintiffs themselves had by the frame of 
their plaint taken up the position that they had accurate know- 
ledge of particulars of the mortgage under which they claimed 
to have right of redemption ; otherwise it would have - been 
impossible for them to set out such details of fact as are men- 
tioned in paragraph 3 of the plaint. We think, as regards the 
admission contained, or said to be contained, in the dakhalnama, 
it was for them to show that this acknowledgement had been made 
at' some date within the period of limitation which would govern 
a suit for redemption based upon the mortgage upon which they 
relied. We have come to the conclusion, therefore, that the 
order of the lower appellate court cannot stand. For the reasons 
we Have given we find that the plaintiffs eame to courb with a 
specific case, which they had failed to prove, and that they were 
unable to show that on the date the suit was brought they had 
any subsisting right to redeem. Their suit was, therefore, liable 
to dismissal. We allow the appeal, set aside the order of the 

(1) (1903) I. L B., 26 All,, 313. 
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[On appeal from tho Court of tbo Judicial Commissioner of Oudh, 
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a o/ 18G0 (Otidh Estates Act J, sections 8,10-Sanad granted 
Government and death of grantee before Act passed into law -Status and rial 
of grantee— Name of grantee entered in lists 1 and 2 after his death-Descent , 

of descent of iion-taluqdari properly acquired i 

it 7) J.i. .r » n 


‘ " *v cv non'iaiuqaari property acquired i 

talugdar t a Muhammadan-Burdcn of proof- Presumption of pre-existing custo 
— Wajibulareos, value of. 


On tbo 17th of October, 1801, J, a Muhammadan and the ancestor of th 

• i . ii. * . . . . 


1 — « j M Au.uunuiuiiiuau auu liilO 

parties to Ibis appeal, received from tho British Govornmont asanad oonferrin 

t.! Jl. . /..II * . . * . 


* 4 % '* wu ** w nuu utiLibu u'oyornmom; a sanad oonierrm 

on him the full proprietary right, titlo and possession of tho taluqa of Deogaon 
with a condition that in tho event tl of you or any of your successors dyjn| 
intestate, tbo estate shall descend to the nearost male heir, i.e., sons, nephews, 
eto., according to tho rulo of primogeniture," Ho died in 1865, but his name 
was ontored in lists 1 and 2 of thoso proparod under section 8 of the Oudh 
EbIMos Act (I of 1869). 

Held that J bad noguired, as doolarod by seotion 3 of tho Act, a " peixua* 
nont, heritable nnd transferable right " in his estate, and was unquestionably 
a “ tnluqdar " within tho moaning of tho Act. -His death before the Aofc was 
passed into law xnado no difforonoe in his status or in his rights. 

Tho provision in section 8, that tho lists should be prepared “ within Bis 
months after tbo passing of tbo Act," was clearly meant as a limit for their 
completion, and not for thoir initiation. 

Descent by priinogonituro was not confined to oases coming under list 3. 
Tbo provision in section 10 that “ the courts shall take judicial notice of the- 
said lists nnd shall regard thorn as conclusive evidenoe that the persons named 
thoroin aro tnluqdnrs" does not moan that. they shall be conclusive merely as to 
tho faot that tho persons entered therein aro taluqdars as defined in section 2, 
but also that tbo courts shall regard the insertion of the names in those lists 
ns <« conclusive evidence ” of tho fact on which is based tbo status assigned to 
tbo persons named in the different lists. Aolial Bam v. Udai Partab AddiyaDat 
Singh (1) and Thahur Ishri Singh v. Thahur Baldeo Singh (2) discussed and 
explained. J's name could therefore only, have been includ ed m list 2_ 


Present .—Lord Atkinson, Lord Passer of Waddington, Sir John Huge; 

and Mr. Ameeb Atj. - - „ , ' „ r R 
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by vicfcuo of a pra-axistiug custom governing the devolution of the estate 
to a single heir ; and seotion 10 made that entry oonolusive evidence of that 
fact. 

The present suit related to property acquired by the Bon of J who succeeded 
him, which, it was contended by the appellant (plaintiS), descended not by the 
custom of lineal primogen : ture set- up by the respondent (defendant) but in 
accordance with the ordinary Muhammadan law. 

Held that the provision as to conclusivoness in seotion 10 is confined to 
estates “ within the meaning of the Act,” and does not apply to non- 
taluqdari property, but the existence of the pre-existing custom gives rise to 
a presumption in the case of a family governed by Muhammadan law, which 
makes no distinction between ancestral and self-aoquired property, that if a 
oustom governs the succession to the taluqa it attaches also to the personal 
acquisitions of the last owner left by him on his death, and it is for the person 
who asserts that these properties follow a line of devolution different from that 
of the taluqa to establish it. Janki Prasad Singh v. Dwarka Prasad Singh (1) ; 
Maharajah Pertab Narain Singh v. Maharanee Subhao Kooer (2) and Farbati 
Kumari Dab* v. Jagadis Ghander Dhabal (3) distinguished ns being caBes 
governed by the Hindu law of the Mitakshara, which reoogoizes different courses 
of devolution for ancestral)and self-acquired properties. 

Wajib ul-arzes which merely narrated traditions and purported to give the 
history of devolutions in certain families, not even of the narrator, were held to 
be not sufficient to rebut the presumption of a pre-existing custom. 

Appeal No. 37 of 1915 from a judgement and decree (4th 
August, 1913) of the Court of the Judicial Commissioner of 
Oudb, which reversed a judgement and decree (25th April, 1913) 
of the Subordinate Judge of Sultanpur. 

- The facts were as follows : — 

At the time of the second summary settlement of Oudh, one 
Jamshed Ali Khan, the ancestor of the parties to the appeal, was 
found to be in possession of 19 villages, which were collectively 
known as taluqa Deogaon,. and on the 19th of December, 1858, a 
settlement of the taluqa was made with him on payment of a 
revenue of Rs. 4,068, the settlement being declared final by an 
order of Government, dated the 19th of October, 1859. In pursu- 
ance of a circular issued by the Chief Commissioner, dated the 18th 
of January, 1860, addressed to those taluqdars in whose families 
the law of primogeniture did not prevail, Jamshed Ali Khan on 
the 6th of February, 1860, made a return electing that the estate 
should in future be impartible ; and in consequence of his election 

(1) (1913) I. L, R., 35 All., 391 ; L.R., (2) (1877) I. L. R., 3 Calo., 626;' L.R., 

40. 1. A., 170. . 4U.A., 228. 

(3) (1902) LL: R. f 29 Gale., 433 ; L.R., 29 I, A., 82. 
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a primogeniture sanad was granted to him on the 17th of October, 

1861. 

Jamshed Ali Khan died in 1865. In the lists prepared under 
section 8 of the Oadh Estates Act (I -of 1869) his name, although 
he was then dead, was entered in list 1-, and it was also entered^in 
list 2 (according to the appellants’ case erroneously so entered 
instead of in list 3). List 2 was “ a list of the taluqdars whose 
estates, according to the custom of the family, on and before the 
13th day of February, 1856, ordinarily devolved upon a single heir,” 
and list 3 was “ a list of the taluqdars, not included in list 2, to 
whom sanads or grants have been or may be given or made tty the' 
British Government up to the date fixed for the closing of such 
lists, declaring that the succession to the estates comprised in such 
sanads or grants shall thereafter he regulated by the rule of 
primogeniture.”. • 

On the death of Jamshed Ali Khan, his son, Azam Ali Khan, 
succeeded to the taluqa. He carried on a money-lending business, 
and from the profits of his business acquired the properties m 
dispute in the present suit, which (according to the appellant s 
case) were entirely separate and distinct from the villages 

of which taluqa Deogaon consisted. _ . \ 

Azam Khan died in 1899 leaving two sons, Mustafa All Khan 
and Murtaza Husain Khan, 'the appellant. ‘Mustafa Ali Khan 
died intestate in October, 1909, leaving Muhammad Yasin i 
Khan, the respondent, his sole heir and successor. .. , 

The suit out of which the present appeal , arose was instituted 
on the 12th of April, 1910, by the appellant against the respon en 
to recover possession of a half share in the property of Azam AH 


‘ban other than taluqa Deogaon. , ' , . , ■ 

The defence was that Mustafa Ali Khan succeeded ben 
ie taluqa to the exclusion of the appellant because the succession 

^governed by Act I of 1869, section 28 ; because the pcope 
o , . . .-l. 0 foinnn the succession to wnicn 

asuit was an accretion to the taluqa,^ ^ ^ ^ 

vas certainly governed by Act I.o ’ , f am fly custom 

sion to all the family property was governed by 1 

of lineal primogeniture. emit was not 

The Subordinate Judge held that the proper y 
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would be subject to the custom. It was not denied that there 
was a custom of descent to a single heir, though the descent was 
by primogeniture. If the entry of the name in list 2 was not 
conclusive as to the acquired property, there was a presumption 
that the custom applied to it, until rebutting evidence was 
adduced. Thafcur Ishri Singh v. Thakur Baldeo Singh (1) arid 
Ibrahim Ali Khan v. Muhammad Ahsanullah Khan (2), 
The entry of the name is of stronger value as evidence than the 
wajib-ul-arzcs. The case of Janld Prasad Singh v. Dwarlca 
Prasad Singh (3) was not applicable. The parties there were 
Hindus subject to the Mitakshara law, under which the rules of 
descent for self-acquired property were different from those for 
ancestral property. The custom, it was submitted, was estab- 
lished by the evidence adducod .by the respondent. It was 
contended for the appellant that it must be proved by actual 
instances of succession, but evidence of tradition was sufficient : 
sec Mohesh Cliunder Dhal v. Salrughan Dhal (4). - lb all 
depends on the mode of proof; the respondent proves ib in the 
construction of the Act (I of 1859) ; that Act was completely 
complied with in this case as to the entry of the name in list 2. 
The burden of proof was on the appellant to show that the pro- 
perty in suit was subject to a different rule of devolution from the 
taluqa and he had not discharged it. 

[Their Lordships intimated that they did not desire to hear the 
respondeni further, and called on the appellant.] 

. De Gruyther, K.G., in reply, contended that no custom had 
been proved, and referred to Syke's Compendium of Taluqdari Law, 
pages 90—100 and 101; and the circular at page 392. By 
section 1 of Act I of 1869 that Act applies only to estates 
referred to therein, and the lists only apply to property dealt with 
by the Act : sec section 8 and section 22, sub-section (11). 
Reference was made to the following cases in addition to those 
already cited: — Jagatpal Singh v. Jagethar Bakhsh Singh (5); 

(1) (1884) I. L. R., 10 Calc., 792 ; (3) (1913) I. L.R., 85 All., 891 ; L. R., 

L. B., 11 LA., 185. 401. A., 170. 

(2) (1912) I. L. R., 39 Oalc., 711 ; L. R„ (4) (1902) I. L. R., 29 Calc, 343 (853 

89 I. A., 85, and 354) ; Jj. R., 29 I. A,, 02 (G8). 

(5) (1902) I. L. R., 25 All., 143 ; L, R. 80 I. A., 27. 
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Bhaiya Rabidat Singh v. Iniar Kuriwar ( 1); Eardeo Bux 
v. Jawahir Singh (2); Maharajah Pertab Earain Singh v. 
Maharanee Subha o Kooer ( 3); and Jagdish Bahadur v. Skeo 
Partab Singh (4). [Dunne referred to Majendra Bahadur Singh 
v. Rani Raghubana Kuntuar (5)]. 

1916, July , Slat .-- The judgement of their Lordships was 
delivered by Mr. Ameer Ali : — 


The facts of this case are fully set out in the judgements of the 
Judicial Commissioners of Oudh, from whose decree dismissing the 
plaintiff’s claim this appeal is preferred ; their Lordships are thus 
relieved of the necessity of referring to them at any length. 

The suit was brought in the court of the Subordinate Judge 
of Sultanpur to recover from the defendant, the taluqdar of 
Deogaon, in the district of Fyzabad, a half-share of certain non- 
taluqdari property to which the plaintiff claims to be entitled by 
right of inheritance under the Muhammadan law. 

At the time of the annexation of Oudh the taluqa. of 
Deogaon was found to be in the possession of one Babu Jamshed 
Ali Khan under a firman of the deposed King, bearing date the 
23rd Shaban, 1271, corresponding with the lrth of May, 1855. 
On the l 9th of December, 1858, a summary settlement of this 
property was made with him by the British Government. The 
Kabuliat, or engagement for the payment of revenue, executed 
by Jamshed Ali Khan, bears date the 22nd of January, 1859. 
On the 17th of October, 1861, he received a eanad conferring on 
him the full proprietary right, title and possession of the estate 
of Deogaon and of Almasgunj, consisting of the villages in the 
list attached to his Kabuliat. This sanad, among other .conditions, 
declared as follows : — 

" It is another condition of "this grant that in the event of your dying 
intestate or of any of your sucoessors dying intestate, the estate shall descend 
to the nearest male heir, "i.e., sons, nephews, eto., acoording to the rule of 
primogeniture, but you and all your successors shall have full power to 
alienate the estate, either in whole or in part, by sale, mortgage, gift, bequest 
or adoption, to whomsoever you please.” 

(1) (1888) I. L. B., 16 Oalo., 556 ; (3) (1877) L L. B., 3 Calc,, 626 (614) 

L. B., 16 I. A , 53. . L. B.,4I. A .,228(246). 

(2) (1877) I. L. B., 3 Oalo., 5 22; (4) (1901) I. L. B„ 23 All,, 369 ' (382) 

L. B., 4 L A., 178. - L. B„ 28 1. A, 100 (HO). 

(5) (1908) 11 Oudh Cases, 256 (259). 


; 


TO L, XXXYIIL] ALLAHABAD SERIES, 


559 


Jamsked Ali Khan died in 1865 ; his name, however, is found 
entered as taluqdar in the lists 1 and 2 mentioned in Act I of 
1869 (the Oudk Estates Act). 

He was succeeded by his son Baja Azam Ali Khan, who 
appears to have acquired between 1868 and the time of his death 
- considerable property, movable and immovable, * which, not 
coming within the meaning of the word “ estate, ” defined in Act 
I of 1869, is usually called the non-taluqdari property. The 
plaintiffs claim relates to a half share of this property on the 
ground that it is not subject to the rule of devolution applicable 
to the estate or taluqa. 

Raja Azam Ali Khan died in October, 1899, leaving two sons, 
Mustafa Ali Khan and the present plaintiff, and the former as 
the elder succeeded to the estate by the rule of primogeniture 
in accordance with the provisions of the Sanad and the rule laid 
down in section 22 of the Act. He also obtained possession without 
dispute, so far as appears on the record, of all the non-taluqdari 
property and held the same until his death in July, 1909, when 
he was succeeded by his son, the minor defendant, Yasin Ali 
Khan. 

The plaintiff brought his suit on the 12th of April, 1910, and 
the main basis of his claim is that the property in dispute is not 
subject to the rule of succession by primogeniture, which regu- 
lates the descent of the taluqa, but is governed by the ordinary 
Musalman law of inheritance, and that accordingly Mustafa Ali 
Khan and he became entitled on the death of their father to 
equal shares in the same. 

The defendant, in his answer, pleaded that the property in dis- 
pute was an accretion to the ancestral estate and was, therefore, 
subject to the same rule of descent as the taluqa, and that even 
if it were nob so regarded, his father, and, on the death of his 
father, he himself became under the old family custom solely 
entitled to the said property. These contentions took a concrete 
shape in the statements of the respective pleaders recorded 
by the Subordinate Judge on the 14th of June, 1910. The 
plaintiffs pleader appears to have stated that the present claim 
■ was exclusively, confined to properties that had been acquired 
by Raja Azam Ali Khan, and did not relate to the taluqa ; and 
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1916 * ie con tended that Act I of 1869 applied neither to the ■ taluqa 

Mobtaza n ° r villages in dispute, though the taluqa descended 

HciAis to a single individual by the rule of primogeniture under the 
v. sanad. He further denied the , existence of any family custom. 

ySSmSS The defent ? ant ' s P lea der, on the other hand, urged that the 

Kuan. Act applied to both classes of property, and that, apart from the 

Act, family custom governed the descent of such property as was 
not included in the estate under the Act. 

The sixth issue framed by the Subordinate Judge relates to 
the question of custom, and is in these terms : — 

“ 6. Whether there exists any custom in the family of the parties relating 
,to the acquired property under which a single member becomes the owner, 
and according to whioh the father of the defendant and the defendant alone 
became entitled ? ” 

The onus of establishing the family custom was placed 
on the defendant ; and although his pleader appears to have 
objected that this burden was wrongly thrown on him, he 
produced a considerable body of evidence, oral and documentary, 
in support of his allegation regarding the course of descent 
relating to the family property. The plaintiff, in rebuttal, as 
it is called, of the case made by the defendant, gave his own 
evidence and examined his sister, a lady of the name of Kanis 
Batul, widow of the late Nawab of Hasanpur. He also produced 
some wajib-ul-arzes, or village administration papers for several 
years ranging from 1864 to 1873. To these their Lordships will 
refer, very shortly, later on. 

On the question whether Act I of 1869 applied to the estate 
of Deogaon, the Subordinate Judge held, in substance, that as 
Jamshed Ali Khan had died before it came into force, his name was 

wrongly entered in the lists prepared under -the Act; and that' 

consequently, the status not being applicable, no presumption 
with regard to custom could arise thereunder. 

This view as to the non-applicability^. of the Act to the 
taluqa itself, which was not attempted to be supported before 
this- Board, was. rightly overruled by the learned Judges . on 
appeal and their Lordships will not refer to it further. Having 
held that no presumption could arise from the inclusion of tae 
taluka in list 2 as* the Statute did not apply to it, the Su - 
ordinate Judge proceeded to consider the evidence. Among- 
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this were two important documents, one a petition of Raja 
Azam Ali Khan bearing date the 27th of May, 1873, presented 
to the revenue authorities, and the other a written statement 
filed in Court 'on the 15th of February, 1868. In both there 
were clear and explicit statements of the deceased Raja 
regarding the custom which governed the devolution of property 
in his family. Both these statements the Subordinate 'Judge 
ruled out of consideration as he thought they referred only to 
the taluqa, and had, therefore, no bearing on the question of 
succession to the non-taluqdari property. 

. Dealing with the oral evidence, thus detached from any 
support from the documents, the trial Judge characterizes the 
defendant’s witnesses, many of whom appear to be men of 
substance, and some of standing and position, as f< tutored,” and 
their testimony as wholly untrustworthy ; and, relying on the 
wajib-ul-arz papers, and in some measure on the statement of 
the plaintifi’s sister, he came to the conclusion that the defendant 
had failed to prove the custom alleged by him. He accordingly 
decreed the plaintiff’s claim. This decision has been reversed on 
appeal by the Judicial Commissioners, who have dismissed the 
suit with costs in both courts. Shortly stated, they have held 
that the estate ofDeogaon is within the Statute, and, by virtue of 
the provisions of the Act, there was a presumption in favour of 
a pre-existing custom attaching to the taluqa which threw on the 
plaintiff in this case the omis of showing that the non-taluqdari 
property was subject to a different rule of devolution. They also 
considered the oral testimony adduced by the defendant as 
reliable, and referred to Raja Azam Ali’s statements with regard 
to the custom of the family as showing that he made no distinc- 
tion between ancestral and acquired property. 

The judgement of the Judicial Commissioners has been 
assailed in this appeal chiefly on two grounds : firstly, it is 
contended that the presumption on which the learned Judges 
have mainly rested their decision, has been' wrongly raised and 
wrongly applied; and, secondly, that the onus has been wrongly 
thrown on .the plaintiff, inasmuch as it lay on the defendant, as 
established in Janki Prasad Singh v. Dwarlca Prasad Singh (1), 
(1) (1913) I.L.E., 85 All., 391 ; L,E.,|40 LA., 170. 
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known locally as the Banimau case, to prove affirmatively 
the custom alleged by him. The two points are so closely 
inter-related that their Lordships do not propose to discuss 
or consider them separately. 

The contentions of the parties on the question of presump- 
tion rest on the provisions of sections 8 and 10 of the Act ; 
and although these sections have formed the subject of discus- 
sion' in several previous decisions of this Board;' it becomes 
necessary again for the purposes of this judgement to refer to them 
shortly. Section 8 provides that “ within six months after the 
passing of the 'Act, the Chief Commissioner of Oudb, subject to 
such instructions as he may receive from the Governor General 
of India, shall cause to be prepared six lists, namely, first a list 
of all persons who are to be considered taluqdars within the 
meaning of the Act.” As already observed, a summary settle- 
ment of the Government revenue ,bad been made with Jamshed 
Ali Khan on the 22nd of January, T359, a taluqdari sanad was 
granted to him on the llth of October, 1861, and- his name was 
entered as a taluqdar in the first of the lists. He had acquired, 
as declared by section 8, “ a permanent, heritable and transfer- 
able right ” in his estate, and was unquestionably a taluqdar 
within the meaning of the Act. His death, before the Act 
was passed into law, makes no difference in his status or in 
his rights. The lists which the Chief Commissioner was direc- 
ted to “ cause to be prepared” were obviously in course of 
preparation long before -the passing of the Act ; the limit 
of six months was clearly meant as -a limit for their com- 
pletion, and not for their initiation. In fact it is beyond des- 
pnte now that Jamshed Ali and his ■ heirs and successors to 
the estate are such taluqdars. 

List 1 is a general list of ali taluqdars, without distinction 
as to the course of descent in their families in respect of the taluqa. 
The classification of taluqdars on the basis of the devolution of 
the estate begins with list 2, which is “ a list of taluqdars whose 
estates, according to the custom of the family on and before the 
13th day of February, 1856, ordinarily devolved upon a single heir.” 
The use of the word “ ordinarily ” clearly implies that on occa- 
sional variation -would not affect the “ custom ” of devolution. 
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some. colour from tbe words of Sir Barnes Peacock, who delivered 
the judgement of the Board in Achal Ram's ease, t( (hat when 
a taluqdar’s name was entered in the second list and not in the 
third, the estate, although it is to descend to a single heir, is not 
to bh considered as an estate passing according to the rules of 
lineal primogeniture.” But it must be observed that that case 
proceeded on its own special facts j the taluqdar, Pirthi Pal 
Singh, whose name had been entered in list 2, had died before 
the Act came into force ; there was no dispute, however, that 
the succession to his estate was governed by the Act. . He left 
no heir coming within the first five sub-sections of section 22, 
and the property had accordingly “ descended ” to the widow, 
who held it for her life-time ; and after her death it was held by 
her daughter. On the death of the daughter, Achal Ram, her 
husband, took possession of the estate. The suit by Udai Par tab 
' was brought to recover possession of the estate from Achal Ram, 
on the ground that he, Udai Partab, was entitled as the nearest " 
male agnate of the deceased taluqdar. The case really fell 
within sub-section (11) of section 22, and ' the issue relating to 
descent by right of lineal primogeniture did not directly arise in 
it. 


Their Lordships think' that the views expressed by Sir 
Barnes Peacock must be read in conjunction with the facts of 
the case and ought not to be extended so as to exclude the rule 
of descent by primogeniture from tbe scope of list 2. In fact, 
in Thakur Ishri Singh’s case decided shortly after, where also 
the deceased taluqdar’s name was inserted in lists 1 and 2, 
Sir Arthur Hobhouse (afterwards Lord Hobhouse), delivering 
the judgement of the Board, used the following language : ” Now, 
however true it may be that, if there is absolutely nothing to 
guide the mind to any other conclusion, an impartible estate will 
descend according to the rule of primogeniture, it is impossible 
to say there is no such guide in this case. ” It was found m 
Thakur Ishri Singh’s case that the deceased taluqdar Bam 
Singh had in his life-time, on the 20th of February, I860, in answer 
to the Chief Commissioner’s circular letter already referred 
to, stated the usage in his family to be the selection of . on 
able one ” out of several sons “ without reference to seniority . 
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to succeed to the estate ; “ that is to say, according to him, ” 
adds Sir ARTHUR HobhoUSe, “ that law which is familiar to us 
under the name of tanistry, or something very like it, prevailed 
in his family.” The conclusion is thus expressed : — 

“The question ia, whether the appellant, having the onus probandi on him 
to show that primogeniture ia the lav? o£ the family, has proved his case ; and 
he certainly is very far indeed from proving his case, the evidence, so far as it 
goes, being the other way." 

This decision certainly does not exclude descent by rule of 
primogeniture, from the scope of list 2 ; whilst section 22 
expressly declares that succession ab intestato to the estates of 
taluqdars whose names are inserted in list 2, equally with those 
entered in lists 3 and 5, shall be by lineal primogeniture. It 
provides in the first three sub-sections as follows : — 

•• If any taluqdar or grantoo whosa nama shall bo inserted in tbe second, 
third, or fifth of the lists mentioned in seotion 8, or his heir or legatee, shall 
die intestate as to his estate, such estate shall descend as follows, viz. : — 

«< (i) To the oldost son of suoh taluqdar or granteo, heir or 
legatee, and his male lineal descendants, subject to the same 
conditions and in tbe same manner as the estate was held by 
tbe deceased ; 

“ (2) Or if such eldest son of suoh taluqdar or grantee, heir or 
legatee, ' shall bavo died in his father’s life-time, leaving 
male lineal descendants, then to the eldest and every other 
Bon of suoh eldest son successively, according to their respective 
seniorities, and their respective male lineal descendants, subject 
as aforesaid ; 

“ (3) Or if such eldest son of suoh taluqdar or grantee, heir or 
legatee, shall have died in his father’s life-time without 
leaving male lineal descendants, then to the second and 
every other son of the said taluqdar or grantee, heir or legatee, 
successively, according to their respective seniorities, and 
their respective male lineal descendants, subject as aforesaid. ” 
The amendments made by the Oudh Estates (Amendment) 
Act of 1910 do not affect the matter. 

Their Lordships are, accordingly, of opinion that there 
is no substance in the contention of the appellant based on 
tbe difference in tbe phraseology of section 8 relative to lists 2 
and 3 that descent by primogeniture is confined to cases coming 
under list 3. Section 10 of tbe Act after declaring that “ no 
persons shall be considered taluqdars or grantees within the mean- 
ing of tbe Act, other than the persons named in such original or 
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supplementary lists as aforesaid ’’ (s. 9), provides that “the courts 
shall take judicial notice .of the said lists and shall regard them 
as conclusive evidence that the persons named - therein are such 

taluqdars or grantees” that is, “within the meaning of the 
Act.” _ 

This does not mean they shall be conclusive merely as 
to the fact that the persons entered therein are taluqdars 
as defined in section 2 ; in their Lordships' opinion, the provision 
of section 10 goes much further ; it means that the courts shall 
regard the insertion of the names in those lists “ as conclusive 
evidence of the fact on which is based the status assigned to the 
persons named in the different lists. For example, in list 2 such 
taluqdars alone are included, whose estates, according to the 
custom of the family “ on and before the 13th of February, 1856 ” 
(the date' of the first annexation of Oudh), “ ordinarily descended 
upon a single heir. ” Their title to have their names inserted 
in that list is based on the specific family custom set out in the 
section. Under section 10 the courts are bound by the statute to 
regard as conclusive the fact that there was such a pre-existing 
custom attaching to these estates on which their inclusion in list 
2 was based. 

In the present case Jamshed Ali Khan’s name was included 
in list 2 ; it could only have been done by virtue of a pre-existing 
custom governing the devolution of the estate to a single heir. 
Section 10 makes the entry of his name in list 2 conclusive 
evidence of that fact. There is no dispute that in this case the 
estate descends by lineal primogeniture ; the only question for 
determination is whether the custom which has thus received 


statutory affirmation with respect to the estate attaches also 
to the non-taluqdari property, and governs its devolution. 

The provision as to conclusiveness contained in section 10 
is confined to estates -within the meaning of the Act ; it ■ does 
not apply to non-taluqdari property- The existence, however, 
of the pre-existing custom gives rise to a presumption. It 13 
„ urged on behalf of the appellant that, this presumption is not 
enough ; and that the defendant must establish affirmativel} t le 
- course of descent alleged by him.- The contention that the onus 
lies primarily on the defendant is supported by a reference 
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the decision of their Lordships in c the ease of Janld Prasad 
Singh v. Dwarlca Prasad Singh (1). The. plaintiff in that case 
had obtained a decreeln the courts in India for a half-share of 
the after-acquired properties of the taluqdar, on the ground that 
the defendant had failed to establish that by the custom of the 
family these acquisitions became part of the original estate, and 
were, therefore, not subject to the ordinary rules of inheritance ; 
and this: decree was upheld by this Board. That case had 
arisen in a. family subject to the law of the Mitakshara, which 
recognizes two courses of devolution in the case of what is called 
“ obstructed inheritance’’ : the ancestral property descending 
in one channel, the self-acquired property in another. Even where 
the estate is impartible, -this distinction in the course of descent 
is recognized. This is exemplified in Maharajah Pertah Narain 
Singh v. Maharanee Suhhao Kooer (2) (a case under the Oudh 
Estates Act), where, in making the decree, their Lordships added 
the following limitation : — 

“The declaration, however, mast, their Lordships', think, be limited to the 
'talook and what passes with it. i! the Maharaja had personal or other pro- 
perty not properly parcel of the talookdari estate, that would seem to be 
descendible according to the ordinary law of succession.” 

Similar differentiation was made in another Mitakshara 
case, which, however, did not arise in Oudh, but which equally 
exemplifies the rule— Parbati Kumari Dehi v. Jagadis Chunder 
Dhabal (3). 

Unless there be a custom by which self-acquired properties 
in a MiLakshara family become part of the ancestral estate, or 
unless it be shown that the person acquiring the same intended 
to incorporate such acquisitions with the estate, they descend by 
the ordinary law of inheritance. For example, where the owner 
of an ancestral, impartible estate, possessed also of self-acquired 
properties, dies leaving lineal male descendants, as the inheri- 
tance is “ unobstructed,” both classes of property go to them 5 
supposing, however, he were to die leaving no male progeny in 
the direct line, but a widow and a divided' agnatic relation, in the 
absence of a custom the self-acquired property would go to the 
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1916 widow, whilst the estate would devolve on the agnatic heir. The 
Mobtaza ' onu8 es tablishing a custom dehors the ordinary, rule in such 
Hcsixn a case would lie on the person asserting it. This was the 

principle on which their lordships proceeded in Janki Prasad 

Muhaaimad Singh’8 case, " - 

Yasin Abj m r 

Kuan. The Muhammadan law makes no distinction between ancestral 

and self-acquired property, and recognizes no principle of differen- 
tiation in the matter of lineal and collateral succession, as is the 
case under the Mitakshara, which divides inheritance into 
“ unobstructed and obstructed heritage.” All classes of property, 
whether ancestral or self-acquired, follow one rule of devolution. 
If a custom governs the succession to the ancestral estate, the 
presumption is that it attaches also to the personal acquisitions 
of the last owner left by him on his death ; and It- Is for the 
person who asserts that these properties follow a line of devolu- 
tion different from that of the taluqa to establish it. - 
. Their Lordships are of opinion that the Judicial Commissioners 
in the present case were I right in holding that the Subordinate 
Judge had wrongly placed the onus on the defendant. As already 
observed, a pre-existing custom relating to the descent of the 
ancestral estate to a single heir received statutory affirmation in 
1869. The presumption is, the ’family being Muhammadan, that 
prior to 1856 the same rule of devolution applied to the self- 
acquired property of the previous owners, 'and applies to the acquisi- 
tions of Baja Azam Ali Khan. That presumption the plaintiff has 
sought to rebut by statements and recitals contained in a number 
of wajib-ul-arz papers. A wajib-ul-arz is a village administra- 
tion paper, prepared' by a village official, in which are recorded 
the statements of persons possessing interests in the village 
relative to existing rights and customs. As such they are of 
considerable value in the determination of such rights and customs. 
But statements which merely narrate traditions and purport to 
give the history of devolution in certain families, not even of the 
narrators, stand in no better position than any other tradition. 

The following facts connected with Jamshed Ali Khan’s 
family will make this absolutely clear. It may be taken as a 
historical fact that some four centuries ago a Rajput adventurer of 
the name of Barawand Singh or Baja BaTar, of the Kae Bareli 
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district, raided into the Fyzabad district, and after ousting the 
Bhar inhabitants from their ancient possessions, established 
himself there with his clan, apparently since then called the 
Bhale Sultan clan, on account of their prowess with the pike or 
lance. Barar’s descendants appear to have multiplied immensely, 
some have remained Hindus, others have adopted the Moslem 
religion. Tradition ascribes the adoption of Islam to one of his 
early descendants, named Palandeo, who lived in the time of the 
Afghan Emperor Sher Shah, from whom he is said to have 
received the title of Malikpal. This Malikpal is claimed as the 
progenitor of the Musalman section of the Bhale Sultan clan. 
The fourth in descent from Malikpal was Pahar Khan, with whom 
according to the defendant’s case began the origin of the Deogaon 
estate. The Pahar Khani section of the Musalman Bhale Sultans, 
to which the talukdar of Deogaon belongs, trace their descent to 
him whilst the Mubarak Khanis derive their origin from Mubarak 
Khan, his brother. The taluqdars of Mahona and of Uchgaon 
are Mubarak Khanis. The son of the taluqdar of Mahona 
(in the absence of his father in Mecca) has given evidence in this 
case on the side of the defendant on the question of the custom ; 
so has the taluqdar of Uchgaon. Jamshed Ali Khan was the 
eighth in descent from Pahar Khan. 

The wajib-ul-arz papers, on which the plaintiff relies, contain 
the statements of a number of Bhale Sultans, both Hindu and 
Musalman, regarding the origin of their respective title to the 
lands they hold in the several villages to which those papers 
relate. The history of their title is based purely on family 
tradition. They describe how after Barar and his clan settled in 
this district his descendants continued to split up, until several of 
them formed stocks of their own. In no oase, however, they 
appear to bring down the tradition of division beyond Pahar 
Khan. The plaintiff admits in his deposition that there has been 
no partition of the family property" since the time of Alahdad 
Khan, the third in descent from Pahar. His "own statement lends 
strong corroboration to the large volume of concurrent testimony 
regarding the rule or custom governing the descent of the entire 
family property, whilst the wajib-ul-arz papers, on which the first 
- court relied, do not support the case put for wal’d for him. 
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known locally as the Ranimau ease, to. prove affirmatively 
the custom alleged by him. The two points are so closely 
inter-related that their Lordships do not propose to discuss 
or consider them separately. 

The contentions of the parties on the question of presump- 
tion rest on the provisions of sections 8 and 10 -of the Act ; 
and although these sections have formed the subject of discus- 
sion' in several previous decisions of this Board;' it becomes 
necessary again for the purposes of this judgement to refer to them 
shortly. Section 8 provides that “ within six months after the 
passing of the 'Act, the Chief Commissioner of Oudb, subject to 
such instructions as he may receive from the Governor General 
of India, shall cause to be prepared six lists, namely, -first a list 
of all persons who are to be considered taluqdars within the 
meaning of the Act” As already observed, a summary settle- 
ment of the Government revenue ,had been made with Jamshed 
Ali Khan on the 22nd of January, 1359 , a taluqdari sanad was 
granted to him on the 17th of October, 1861, and - his name was 
entered as a taluqdar in the first of the lists. He had acquired, 
as declared by section 3, “ a permanent, heritable and transfer- 
able right ” in his estate, and was unquestionably a taluqdar 
within the meaning of tho Act. His death, before the Act 
was passed into law, makes no difference in his status or in 
his rights. The lists which the Chief Commissioner was direc- 
ted to “ cause to be prepared" were obviously in course of 
preparation long before -the passing of the Act; the limit - 
of six months was clearly meant as • a limit for their com- 
pletion, and not for their initiation. In fact it is beyond des- 
pute now that Jamshed Ali and his . heirs and successors to 
the estate are such taluqdars. 

List 1 is a general list of all taluqdars, without distinction 
as to the course of descent in their families in respect of the taluqa. 
The classification of taluqdars on the basis of the devolution of 
the estate begins with list 2, which is “ a list of taluqdars whose 
estates, according to the custom of the family on and before the 
13th day of February, 1856, ordinarily devolved uponasingle heir." 
The use of the word " ordinarily" clearly implies that on occa- 
sional variation -would not affect the “ custom ” of devolution. 
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some. colour from the words of Sir Barnes Peacock, who delivered 
the judgement of the Board in Achal Rani’s ease, « that when 
a taluqdar’s name was entered in the second list and not in the 
third, the estate, although it is to descend to a single heir, is not 
to bfc considered as an estate passing according to the rules of 
lineal primogeniture.” But it must he observed that that case 
proceeded on its own special facts j the taluqdar, Pirthi Pal 
Singh, whose name had been entered in list 2, had died before 
the Act came into force ; there was no dispute, however, that 
the succession to his estate was governed by the Act. . He left 
no heir coming within the first five sub-sections of section 22, 
and the property had accordingly “ descended ” to the widow, 
who held it for her life-time ; and after her death it was held by 
her daughter. On the death of the daughter, Achal Ram, her 
husband, took possession of the estate. The suit by Udai Partab 
- was brought to recover possession of the estate from Achal Ram, 
on the ground that he, Udai Partab, was entitled as the nearest ' 
male agnate of the deceased taluqdar. The case really fell 
within sub-section (11) of section 22, and ’ the issue relating to 
descent by right of lineal primogeniture did not directly arise in 
it. 


Their Lordships think' that the views expressed by Sir 
Barnes Peacock must be read in conjunction with the facts of 
the case and ought not to be extended so as to exclude the rule 
of descent by primogeniture from the scope of list 2. In fact, 
in Thakur Ishri Singh’s case decided shortly after, where also 
the deceased taluqdar’s name was inserted in lists 1 and 2, 
Sir Arthur Hobhouse (afterwards Lord Hobhouse), delivering 
the judgement of the Board, used the following language : “ Now, 
however true it may be that, if there is absolutely nothing to 
guide the mind to any other conclusion, an impartible estate will 
descend according to the rule of primogeniture, it is impossible 
to say there is no such guide in this case. It was found in 
Thakur Ishri Singh’s case that the deceased taluqdar Bam 
Singh had in his life-time, on the 20bh of February, I860, m answer 
to the Chief Commissioner’s circular letter already referred 
to, stated the usage in his family to be the selection of an 
able one” out of several sons “ without reference to seniority . 
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to succeed to the estate ; “ that is to say, according to him, ” 
adds Sir ARTHUR HobhoUSe, “ that law which is familiar to us 
under the name of tanistry, or something very like it, prevailed 
in his family.” The conclusion is thus expressed : — 

“Tho question is, whether the appellant, having the onus probandi on him 
to show that primogeniture is the law o£ the family, has proved his case ; and 
he oertainly is very far indeed from proving his case, tho evidence, bo far as it 
goes, being the other way.” 

This decision certainly does nob exclude descent by rule of 
primogeniture, from the scope of list 2 ; whilst section 22 
expressly declares that succession ab intestato to the estates of 
taluqdars whose names are inserted in list 2, equally with those 
entered in lists 3 and 5, shall be by lineal primogeniture. It 
provides in the first three sub-sections as follows : — 

“ If any taluqdar or grantee whose name shall bo inserted in tho second, 
third, or fifth of the lists mentioned in seotion 8, or his heir or legatee, shall 
die intestate as to his estate, such estate shall descend as follows, viz.:~ 

“ (1) To the eldost son of suoh taluqdar or granteo, heir or 
legatee, and his male lineal descendants, subject to the same 
conditions and in tho same manner as tho estate was held by 
the deceased ; 

“ (2) Or if such eldest son of suoh taluqdar or grantee, heir or 
legatee, ' shall havo died in his father’s life-time, leaving 
male lineal descendants, then to the eldest and every other 
Bon of suoh eldest son successively, according to their respective 
seniorities, and their respective male lineal descendants, subject 
as aforesaid ; 

“ (3) Or if suoh eldest son of suoh taluqdar or grantee, heir or 
legatee, shall have died in his father’s life-time without 
leaving male lineal descendants, then to the second and 
every other son of tho said taluqdar or grantee, heir or legatee, 
successively, according to their respective seniorities, and 
their respective male lineal descendants, subject as aforesaid. ” 

The amendments made by the Oudh Estates (Amendment) 
Act of 1910 do not affect the matter. 

Their Lordships are, accordingly, of opinion that there 
is no substance in the contention of tbe appellant based on 
tbe difference in tbe phraseology of section 8 relative to lists 2 
and 3 that descent by primogeniture is confined to cases coming 
under list 3. Section 10 of the Act after declaring that “ no 
persons shall be considered taluqdars or grantees within the mean- 
ing of tbe Act, o^her than the persons named in such original or 
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supplementary lists as aforesaid ,J (s. 9), provides that “the courts 
' sha11 take judicial notice -of the said lists and shall regard them 
as conclusive evidence that the persons named - therein are such 
taluqdars or grantees,” that is, “within the meaning of the 
Act.” . 

This does not mean they shall be conclusive merely as 
to the fact that the persons entered therein are taluqdars 
as defined in section 2 ; in their Lordships' opinion, the provision 
of section 10 goes much further; it means that the courts shall 
regard the insertion of the names in those lists “ as conclusive 
evidence ’’ of the fact on which is based the status assigned to the 
persons named in the different lists. For example, in list 2 such 
taluqdars alone are included, whose estates, according to the 
custom of the family “ on and before the 13th of February, 1856 ” 
(the date' of the first annexation of Oudh), “ ordinarily descended 
upon a single heir. ” Their title to have their names inserted 
in that list is based on the specific family custom set out in the 
section. Under section 10 the courts are bound by the statute to 
regard as conclusive the fact that there was such a pre-existing 
custom attaching to these estates on which their inclusion in list 
2 was based. 

In the present case Jamshed Ali Khan’s name was included 
in list 2 ; it could only have been done by virtue of a pre-existing 
custom governing the devolution of the estate to a single heir. 
Section 10 makes the entry of his name in list 2 conclusive 
evidence of that fact. There is no dispute that in this case the 
estate descends by lineal primogeniture ; the only question for 
determination is whether the custom which has thus received 
statutory affirmation with respect to the estate attaches also 
to the non-taluqdari property, and governs its devolution. 

The provision as to conclusiveness contained in section 10 
is confined to estates -within the meaning of the Act; ib-does 


not apply to non-taluqdari property. The 'existence, however, 
of the pre-existing custom gives rise to a presumption. It 13 
_ urged on behalf of the appellant that , this presumption is not 
enough ; and that the defendant must establish affirmatively t te 
- course of descent alleged by him.- The contention that the onus 
lies primarily on the defendant is supported by a reference 
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the decision of their Lordships in" the case of J anlci Prasad 
Singh v. Dwa/rha Prasad Singh (1). The plaintiff in that case 
had obtained a decreeln the courts in India for a half-share of 
the after-acquired properties of the taluqdar, on the ground that 
the defendant had failed to establish that by the custom of the 
family these acquisitions became part of the original estate, and 
were, therefore, not subject to the ordinary rules of inheritance ; 
and this; decree was upheld by this Board. That case had 
arisen in a. family subject to the law of the Mitakshara, which 
recognizes two courses of devolution in the case of what is called 
“ obstructed inheritance’’ : the ancestral property descending 
in one channel, the self-acquired property in another. Even where 
the estate is impartible, -this distinction in the course of descent 
is recognized. This is exemplified in Maharajah Pertab Narain 
Singh v. Maharanee Subhao Kooer (2) (a case under the Oudh 
Estates Act), where, in making the decree, their Lordships added 
the following limitation : — 

“The declaration, however, must, their Lordships', think, be limited to the 
'talook and what passes with it. If the Maharaja had personal or other pro- 
perty not properly parcel of the talookdari estate, that would seem to be 
descendible according to the ordinary law of succession.” 

Similar differentiation was made in another Mitakshara 
case, which, however, did not arise in Oudh, but which equally 
exemplifies the rule— Parbati Kumari Debi v. Jagadis Chunder 
Dhabal (3). 

Unless there be a custom by which self-acquired properties 
in a Milakshara family become part of the ancestral estate, or 
unless it be shown that the person acquiring the same intended 
to incorporate such acquisitions with the estate, they descend by 
the ordinary law of inheritance. For example, where the owner 
of an ancestral, impartible estate, possessed also of self-acquired 
properties, dies leaving lineal male descendants, as the inheri- 
tance is “ unobstructed,” both classes of property go to them j 
supposing, however, he were to die leaving no male progeny in 
the direct line, but a widow and a divided' agnatic relation, in the 
absence of a custom the self-acquired property would go to the 
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1916 widow, whilst the estate would devolve on the agnatic heir. The 
"mobtaza. - onVlS 0 ^ 0 StabIishing a custom dehors the ordinary, rule in such 
Hgsaxn a case would lie on the person asserting -it. This was the 
v. N principle on which their lordships proceeded in Janld Prasad 

“iSHS Sin s l ' s 0as6 ’ . ' ' 

Kban. The Muhammadan law makes no distinction between ancestral 

and self-acquired property, and recognizes no principle of differen- 
tiation in the matter of lineal and collateral succession, as is the 
case under the Mitakshara, which divides inheritance into 
“ unobstructed and obstructed heritage.” All classes of property, 
whether ancestral or self-acquired, follow : one rule of devolution. 
If a custom governs the succession to the ancestral estate, the 
presumption is that It attaches also to the personal acquisitions 
of the last owner left by him on his death ,* and it- is for the 
person who asserts that these properties follow a line of devolu- 
tion different from that of the taluqa to establish it. - 
. Their Lordships are of opinion that the Judicial Commissioners 
in the present case were Iright in holding that the Subordinate 
Judge had wrongly placed the onus on the defendant. As already- 
observed, a pre-existing custom relating to the descent of the 
ancestral estate to a single heir received statutory affirmation in 
1869. The presumption is, the ’family being Muhammadan, that 
prior to 1856 the same rule of devolution applied to the self- 
acquired property of the previous owners, 'and applies to the acquisi- 
tions of Raja Azam Ali Khan. That presumption the plaintiff has 
sought to rebut by statements and recitals contained in a number 
of wajib-ul-arz papers. A wajib-ul-arz is a village administra- 
tion paper, prepared' by a village official, in which are recorded 
the statements of persons possessing interests in the village 
relative to existing rights and customs. As such they are of 
considerable value in the determination of such rights and customs. 
But statements which merely narrate traditions and purport to 
give the history of devolution in certain families, not even of the 
narrators, stand in no better position than any other tradition. 

The following facts connected with Jamshed Ali Khan’s 
family will make this absolutely clear. It may be taken as a 
historical fact that some four centuries ago a Rajput adventurer of 
the name of Barawand Singh or Raja BaTar, of the Kae Bareli 
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district, raided into the Fyzabad district, and after ousting the 
Bhar inhabitants from their ancient possessions, established 
himself there with his clan, apparently since then called the 
Bhale Sultan clan, on account of their prowess with the pike or 
lance. Barar’s descendants appear to have multiplied immensely, 
some have remained Hindus, others have adopted the Moslem 
religion. Tradition ascribes the adoption of Islam to one of his 
early descendants, named Palandeo, who lived in the time of the 
Afghan Emperor Sher Shah, from whom he is said to have 
received the title of Malikpal. This Malikpal is claimed as the 
progenitor of the Musalman section of the Bhale Sultan clan. 
The fourth in descent from Malikpal was Pahar Khan, with whom 
according to the defendant’s case began the origin of the Deogaon 
estate. The Pahar Khani section of the Musalman Bhale Sultans, 
to which the talukdar of Deogaon belongs, trace their descent to 
him whilst the Mubarak Khanis derive their origin from Mubarak 
Khan, his brother. The taluqdars of Mahona and of Uchgaon 
are Mubarak Khanis. The son of the taluqdar of Mahona 
(in the absence of his father in Mecca) has given evidence in this 
case on the side of the defendant on the question of the custom ; 
so has the taluqdar of Uchgaon. Jamshed Ali Khan was the 
eighth in descent from Pahar Khan. 

The wajib-ul-arz papers, on which the plaintiff relies, contain 
the statements of a number of Bhale Sultans, both Hindu and 
Musalman, regarding the origin of their respective title to the 
lands they hold in the several villages to which those papers 
relate. The history of their title is based purely on family 
tradition. They describe how after Barar and his clan settled in 
this district his descendants continued to split up, until several of 
them formed stocks of their own. In no oase, however, they 
appear to bring down the tradition of division beyond Pahar 
Khan. The plaintiff admits in his deposition that there has been 
no partition of the family property" since the time of Alahdad 
Khan, the third in descent from Pahar. His "own statement lends 
strong corroboration to the large volume of concurrent testimony 
regarding the rule or custom governing the descent of the entire 
family property, whilst the wajib-ul-arz papers, on which the first 
- court relied, do not support the case put forward for him. 
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, 1 " 1 th f r I f n ;? 3bi P 3 ' ll *° phSnttaE has MU to establish 

ti n tho doxolubon of the non.laluqdari property is s „ bje et to 

ulo til loiont from that governing the estate, ami his claim 
•ans i ig i , y , 'smisserl in the Judicial Commissioners' Court. 
•Their Lordships will, therefore, humbly advise His . Majesty that 
6 Iig decree of tho appellate Court should be affirmed, and this 
appeal should bo dismissed with costs. 


Appeal dismissed. 

Solicitors for the appellant -.—Watkins and JIunter. 
Solicitors for tho respondent Barrow, Rogers and Rev ill. 

J. V. W. 


PC* t JHANDA SINGH {Px,imrrrp) v. WAHtD-HD-DIN and othebs (Defendants). 

101(3. ' [On appeal from tho High Court of Judicature at Allahabad.) 

~~ ; 3 ~ Document, construction of-Dccd of sale followed after an interval by an agree 
July, 27. went for repurchase after Rated period — Mortgage by conditional sale — Right 

of redemption— Intention of parlies as'cvidcitccd by language of deeds, conduct 
o/ parties and surrounding circumstances— Suggested evasion of prohibition 
against interest by Muha nmadans— Regulations I of 1778, and XVII of 1606. 

. Tho question in. this appial was ‘whothor two instruments in writing, a flood, 
dated the 29th of August, 1852, oxcoutcd byjtho appellant's prodooossors in title, 
purporting to bo a deed of absolute sab of cortain property, and an agreement, 
dated tho 5th September, 1852, oxocutod by tho prodccessors in title of the 
rrspondonts reserving to tho vondors a right to ropnrohaso tho property sold, on 
repayment of tho original purohnsohnonoy within nine or ten years, constituted 
when takon together, a mortgage by way of conditional salo of the proporty or an 
absolute sale of it with an ngroemonfc for repurchase. Tho deeds .were sopa- 
rntoly otampod, and registered. on different dates. Tho vendors gevfer availed 
themselves of tho conditions of repurchase, and the appellant sued in 1907 
for redemption. Tho parties to the suit wore Muhammadans. 

Their Lordships of tho Judicial Committee were of opinion that the 
intention of tho parties, which was tho tost in suoh a case must he gathered 
from tholanguago of tho 'dooumonfcs thomsolves viewed in tho light of the 
surrounding ciroumstaneos, and came to tho conclusion that on this 
principle tho dcoroo of tho High Court appealed from, that tho transaction was 
an out-and-out salo, aud . not a mortgago by conditional sale, should be 

affirmed. __ - 

Bhagwan Bahai v.BhagwanDin (1) followed. Balki shell Das v. Legs 

(2) distinguished. Aldorson v.. While (3) refe rred to. - 

‘ • Present :~Tho Lord Ciunoedeok (Lord Buokmabtbb), Lord Atkinson, 

aud Six John Edge. 

• (1) (1890) I. L- K., 12 All,, S87 ; L- R-, 1? I- A. ,98. 

(2) (1899) I. L. R., 22 All. 149 ; L. R., 27 I. A., 58, 

(8) (1858) 2 DoGox and J., 97 (105). 
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The provisions o£ a bond executed by the parties of even date -'•with the 
sale deedjrefuted the suggestion that any of . the parties to the sale deed had any 
religious scruples against the payment or receipt of interest on' money lent, or 
that when intending to create a mortgage they would have adopted special 
methods of conveyancing to conceal- -the fact that interest for the loan was in 
fact to be given and received. => . 

With reference to a remark of Lord Gha.nworth, L.G., in Alderson v. White, 
(1) that " I think a oourt after the lapse of 30 years ought to require cogent 
evidence to induce it to hold that an instrument is not what it parports 
to bo,*’ their Lordships, commenting on the facts that the period of 
10 years fixed in the present case for repurchase ' terminated in 1863 : that 
the suit was instituted on the 5th of October, 1907, 44 years after the lapse of 
that period ; that the judgement appealed from was delivered on the 11th 
March, 1911 ; that the record was not received at the Privy Council office till 
the 25th of February, 1915, and the appeal not set down for hearing until June, 
1916, said “ litigation ,so prolonged becomes an instrument of oppression, is 
discreditable to any judicial system, and every efiort^should be made to correct 
the abuse." 

Appeal No. 18 of 1915, from judgements and decrees (22nd 
March, 1910, and 11th March, 1911) of the High Court at Allah- 
abad, which affirmed a judgement and decree (27th March, 1908) 
of the Additional Judge of Meerut. • 

The question for determination on this appeal was wh ether 
a deed of sale of certain land, dated the 29th of August, 1852, 
acted on as such ever since, and a deed of agreement, dated the 
5th of September, 1852, by the vendees to re-sell the same to. the 
vendors upon conditions which were not availed of and lapsed, 
should now be held to be a mortgage by conditional sale with 
a right of redemptiou, or an out-and-out sale with a contract to 
repurchase. 

The Additional Judge of Meerut held that the two deeds 
constituted an out-and-out sale with a contract to repurchase. 
On appeal a division bench of the High Court (Sir .John 
Stanley, C.J., and Banerjt, J.) differed in opinion, the form- 
er upholding the decision of the Additional Judge, and the 
latter coming to the conclusion that the deeds - constituted a 
mortgage by conditional sale. An appeal under section 10 of 
the Letters Patent of the High Court was heard , by three 
Judges (Richards, Griffin, and Tddball,. JJ.) who. up-held 
the view taken by Sir John Stanley, C. J., and dismissed the 

1) (1858) 2 De Hex. and J, f 97 (105). 
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The facts of the case, as to which there was no dispute will 
' be found stated m the judgement of Sir John Stanley, 
C.J., which, with all the other judgements delivered in the two 
hearings of the case in the High Court, is reported in I. L R , 
33 All., 585. f 

On this appeal— . • 

De Gruyther , K.O., and B. Dube, for the appellant, con- 
tended that on the true construction of the two documents of 
the 29th of; August, andhth of September, 1852, the deed of sale and 
the agreement were parts of one and the same transaction, and 
the two together constituted a mortgage by way of conditional 
sale. The question was what was the intention of the parties, who 
were Muhammadans, and by their religion- prohibited from taking 
interest in their business transactions. The form of mortgage by 
conditional sale was introduced by Muhammadan conveyancing 
as a mode by which the prohibition against taking interest was 
virtually complied with, by putting a mortgagee in possession, 
as in an absolute sale, and allowing him to take the profits derived 
from the property instead of interest on the money lent to the 
mortgagor, but providing for repurchase of the property by 
the mortgagor after a stated time. If the same provisions "as 
were contained in these two documents had been put into 
one document, it would, it was submitted, have been proper- 
ly construed as being a mortgage by conditional ' sale (see 
section 58 of the Transfer of Property Act (IV of 1882) *, and 
the fact that two documents, practically contemporaneous, though 
not registered at the same time, were employed ought to make 
no difference in that construction, which, under the circumstances, 
could be fairly presumed to have been the intention of the parlies. 
The provision in the later deed (5th of September, 1852,) as to the 
repayment of the money (Rs. 5,500), mentioned in the earlier deed, 
by the vendors after 9 or 10 years “ out of their own pockets, 
was more consistent with the whole transaction being a mortgage 
than a contract for resale ; and the further provision that in case . 
of refusal to re-convey the property the vendors might ” deposit 
into the treasury of the Court the amount of consideration in the 
sale deed, etc, /'also showed that the parties intended the transaction 
to be a mortgage as specified in regulation I of 1798, an 
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regulation XVII of 1806, section 7. Reference was made to Bad- 
kishen Das v. Lcggc (1) which was relied upon as being a case 
similar to, and governing the present one. The'case of Bhagwan 
Sakai v, Bhagwan Din (2) was distinguished ; and reference 
was’alsomade to Ali Ahmad v. Bahmat-ullah (3); Forbes v. Amc- 
eroonissa Begum (4) and Abdullah Khan v. Basharat Husain 
(5). The appellant, it was^submitted, was entitled to redempt- 
ion. 

A. M. Dunne, for the respondents, was not called upon. 

1916, July, 97th The judgement of their Lordships was 
delivered by Lord Atkinson : — 

This is an appeal from a judgement and decree, dated the 11th 
of March, 1911, of the High Court of Judicature for the North- 
Western Provinces, affirming a decree, dated the 27th- of March, 
1908, of the Additional Judge of Meerut. 

The question for decision is whether two instruments in writing, 
the first, a deed dated the 29th of August, 1852, executed by the 
appellant’s predecessors in title, and the second, an agreement 
dated the 5th of September, 1852, executed by the predecessors 
in title of the principal respondents, constituted when taken 
together a bai-bil*wafa mortgage of the property in the first 
mentioned instrument described, that is, a mortgage by way of 
conditional sale, or an out-and-out sale of the property with a 
contract for repurchase. The Additional Judge of Meerut held 
that the documents constituted the latter. On appeal to" the 
High Court, the two members who constituted the Court, Sir 
John Stanley, Chief Justice, and Mr. Justice Banerji, were 
divided in opinion : the Chief Justice concurring with the Addi- 
tional Judge, and Mr. Justice Banerji holding that the transaction 
amounted to a mortgage by way of conditional sale. Owing to 
this division of opinion the decree of the Court below stood, and 
by decree, dated the 22nd March, 1910, was affirmed, and the 
appeal dismissed, but without costs. 

(1) (1893)1. L. R., 22 All., 143 (159, 180) : L. R., 27 I. A., 58 (67, 68). 

(2) (1890) I. L. R., 12 All, 387 (890) : L. R„ 17 I. A., 98 (100). 

(8) (1892) I. L. R., 14 All., 198, 

(4) (1865) 10 Moo., I.A .,840 (348- 851). 1 

I (6) (1912) I._L. R.,«35 All., 48 (66) ; L. R., 401. A., 81 (36), 
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. An appeal was. then brought from this decree of the- High 
-..Court under section 10 of the Letters Patent of that Court to 
three Judges. They were unanimously of opinion that the decision 
of the Additional. Judge was right, and by their decree of the 11th 
of March, 1911, affirmed the decree appealed from and dismissed 
the appeal with certain costs. Of the six Judges, therefore, who 
considered the case five formed the opinion that the transaction 
effected by these two instruments was an absolute sale out-and 
out of the. property mentioned in the deed of the 29th of August, 
with a .contract for repurchase, and one that the transaction was 
a mortgage. It was not disputed that the test in such cases is 
the intention of the parties to. the instruments. That intention' 
however, must be gathered from the language of the documents 
themselves viewed in the light of the surrounding circumstances. 
'The deed of the 29th of August, 1852, sets forth that the .ven- 
dors have, sold to the vendees the entire ^twenty his was ' zamin- 
dari property in mauza Phul with all the rights and interest 
appertaining thereto under Muhammadan Law, for a sum of 
5,500 rupees, and .that the vendees have purchased this pro- 
perty from the vendors in consideration of that amount; that 
the sale is valid, legal and enforceable ; . that the .vendors 
have received the consideration for the sale and have put -the 
vendees into the. possession and enjoyment of the . property 
with its cesses and revenues ; and that they, the vendors, ..have' 
no longer-, as against the vendees, any right, , title or claim to 
this property or to the'purchase money in respect of it. 

This deed upon its face purports to be an absolute . deed 
of sale. It does 'not refer to any contemplated or antecedent 
agreement of resale or repurchase, and does not disclose any 
intention- whatever to treat the disposal of the property mentioned 
in it as anything, other than an absolute transfer on sale for a 

certain definite sum. - 

The next document executed by the same parties is a so*called 
bond, dated on the same day, the 29th of August, 1852. It - 
commences by reciting that besides receiving 5,500 rupees the 
consideration of mauza Murlipur Phul, pargana. Meerut, as en-. 
tered in the sale deed dated the 29th of August, 1852, they 
had borrowed from the vendees named in that instrument a sum 
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of 2,500 rupees, and had appropriated the same. The borrowers 
then covenant that they will pay this sum on demand with 
interest at the rate of 6 annas per cent, per mensem. It 
then sets forth that to secure the debt the borrowers had 
hypothecated the whole zamindari property in mauza Jatauli, 
and that until the sum borrowed be paid they would not by 
sale, mortgage, or otherwise, alienate the hypothecated pro* 
perty. 

In the face of the provision of this bond it is idle to pretend 
that any of the parties to the sale'deed of the same date had 
religious scruples against the receipt or payment of interest on 
money lent, or that, when desiring and intending to create a 
mortgage, they would have adopted special methods of convey- 
ancing to conceal the fact that interest for the loan was, in 
fact, to be given and received. 

That, however, is not the only significance of this bond. 
The appellant’s contention is, and to be effective must be, that 
an agreement was come to between the parties that the twenty 
biswas zamindari property in the mauza should be mortgaged to 
the so-called vendees for a sum of 5,500 rupees, and next that 
that agreement should be carried out by a deed of sale and a 
contract for repurchase. If no such agreement was made before 
the deed of sale was executed and the latter deed was an after- 
thought, only suggesting itself after the sale deed had been 
executed and delivered, it would not suffice. The execution of 
the deed of sale and ' of the contract of repurchase would theu 
■form two separate and independent transactions, not two con- 
nected and interdependent parts of one and the. same transaction. 
Well, if the agreement for the granting of a mortgage had been 
arranged on or before the 29th of August, 1852, it seems strange 
that no reference whatever should be made to it in this bond, 
and still more strange that the parties should have gone out of 
their way to represent as an unqualified sale what was, in fact, 
merely a conditional sale. The recital in the bond is certainly 
more consistent with the contract for repurchase being an after- 
thought than the' contrary. 

The sale deed and this bond were both registered at 1 
o’clock on the same day, the 18th of May, 1853. 

79 
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• Now turning to the agreement of the 5th of September, 1852, 
seven days later in point of date than the two instruments 
already referred to, one finds that it begins by reciting that 
under the sale deed of the 29th of August, 1-852, the parties to it 
had purchased the twenty biswas zamindari ’and revenue-paying 
property with the appurtenances in mauza Murlipur Phul for 
a sum of 5,500 rupees from the_so-ealled vendors, and then pro- 
ceeds to set forth that the executants are now willing to help 
and treat with kindness the vendors, and that of their own 
free will, they (the executants) covenant in writing that if the 
vendors after the lapse of from nine to . ten years from the 
date of the execution of the deed pay to the executants the 
purchase money mentioned in the sale deed, i.e. the sum of 5,500 
rupees, out of their own pocket without mortgaging or selling 
this property to other persons, the executants shall forthwith 
execute .a fresh resale deed, on receipt of this, sum of 5,500 rupees, 
and get mutation of names in the revenue papers. Stopping 
there for the moment, it is contended that this provision as to 
the payment of the 5,500 rupees out of the pocket of the vendors 
is more consistent with the transaction being' a mortgage than 
an agreement for resale entered into from kindly feelings. Their 
Lordships cannot accept that contention. The- stipulation is 
wholly inconsistent with the relation of mortgagor and mort- 
gagee. It is very doubtful indeed, if it would not be illegal, 
as amounting .to an encroachment on a mortgagor’s right to 
redeem the mortgage property from whatever source he- might 
procure the funds to do so. But if the executants, though bond, 
fide and absolute, purchasers for value of these lands, were 
yet, from kindly feelings to ,the vendors, themselves willing to 
restore the vendors to the possession and enjoyment of their 
property, it was quite natural that they should provide against 
a sale or mortgage which would result, in merely putting 
some persons other than . these former owners into the poss- 
ession and enjoyment, of the property , purchased, substituting 
practically the new mortgagees or purchasers for the. execu- 
tants themselves. In th'eir Lordships’ view, this provision 
makes against this appellant’s contention rather-than in favour 
of it. 


191G 


Much reliance, however, was placed upon the immediately 
ucceeding provision of the agreement. It runs thus:— ‘'In the 
vent of our refusal, they have power to deposit into the 
reasury attached to the Court the amount of the consideration 
a the sale deed, and after institution of a suit in Court to 
lurchase their property again.” It was suggested by Mr. Justice 
?udball that the original document was not properly translated, 
nd that the word and was improperly introduced after the words 
sale deed.” It may be so, but their Lordships do'not think its 
mission would alter the sense of the passage. The wording 
f the first two lines leaves their meaning somewhat obscure. 
Ihey may mean to confer upon the vendors the right and power 
o make this deposit, or they may possibly mean merely to state 
he fact that the vendors already possess this right and power 
laving derived them from a source external to the agreement 
tself. 

Their Lordships think that, having regard to the whole 
ramo and wording of the document, the former, and not the 
atter, is the true meaning of this provision. Even on that 
dew, however, it is contended on behalf of the appellant that, 
s the right and power thus conferred are the same or very 
imilar to those conferred upon mortgagors by bai-bil-wafa mort- 
gages, under the provisions of Regulations I of 1?9S and XVII 
f 1808 framed under the Bengal Code, the provision clearly 
Iscloses the intention of the parties to create, in this instance, a 
lortgage of that character. On referring to these Regulations 
t will be seen that they apply to cases where there is a stipu- 
ation that unless the money borrowed be repaid, with or without 
nterest, within a fixed period the sale should become absolute, 
.nd were designed to relieve the mortgagor from the necessity 
if proving that he had tendered, or was ready and willing to pay 
he money due within the time limited, especially in the case 
vhere the fact of the tender was denied by the lender, and also 
o afford the mortgagor the means of establishing before a' 
lourt of Judicature that he had in fact made the tender, or 
vas willing to pay the amount due within the time limited, or 
,o have it determined whether his having omitted to do so made 
die sale absolute." 
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No doubt Iheso provisions were intended to apply to mort- 
gages effected by conditional sale and contracts for repurchase, 
nnd tho fact that their machinery is made applicable to 
this ease might, if the clause was properly drawn, disclose to 
Homo extent an intention that it was intended to create a 
moitgago; but tho clause is extremely ill-drawn, and its pro- 
visions aro self-contradictory. In its first portion it expressly 
provides that tho repurchase can only take place, not during, 
hut after the lapse of, nine or ten years from the date of the 
execution of the deed. In its latter portion, it provides that if 
the vendors be not ready to purchase the property within the 
aforesaid limo, they shall have no claim to the property after the 
expiry of the period of ten years, and the vendees shall then 
have every power in respect of the property. It is impossible 
to say whether the parties intended that the vendees should be 
secure in tho possession of the property for nine or ten years; 
and might then bo got rid of, or whether their right to possession 
was to be defeasible at any time during the ten years and after 
that to become absolute. 

A clause so obscure nnd contradictory cannot furnish any true 
guide to tho intontion of the parties. 

In the case of Balkishcn Das v. Lcgge (1) a certain period 
was fixed by the collateral ngreoment, within which the vendor 
was to bo allowed to repurchase. The vendors were indebted 
to tho vendees, their bankers, in a sum of 1,90,000 rupees. 
Three deeds were executed : the • first two bore date the same 
day, and the last of the three was a; mortgage of the vendor’s 
factory. The first was, on tho face of it, a deed of absolute sale 
of a certain taluq for a sum of 1,50,000 rupees, of which 1,37,333 
rupees were to be retained as the amount due to the vendees 
under a previous mortgage of the same taluq for principal and 
interest, tho balanco being retained by the vendees in paib-pay 
ment of a debt due to them by the vendors in respect of advances 
made by tho former to run the vendors factory. The second 
deed, dated the 4th of February, 1873, provided that if the vendors ' 
should on the 1st of March, 1876, pay, not the purchase money 
merely, but 15,000 rupees in addition, 1,65,000 rupees a ’ 
(1) (1899) I. L R., 22 All., 149; L. R-, 27 I. A. ,68, 
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and such further sum as might he found to be due by them 
to the vendees in respect of the vendors' factories, they might 
repurchase. There was in this latter deed a provision similar to 
that in the present, in reference to depositing the sum to be 
paid to -secure repurchase. Oral evidence was admitted by 
the Subordinate Judge for the purpose of proving the intention 
of the parties. This evidence was held to be inadmissible. No 
opinion was expressed upon the point whether a conditional sale 
becomes subject to an equity of redemption by force of the 
Bengal Regulations, independent of the indention of the parties 
The real ground of the decision appears to have been this, that 
the real effect of the deeds was to consolidate the debt due on 
the factory account with the principal sum mentioned in the first 
deed, and thus to give the bankers a security on the taluq for 
the debt due on the factory accounts. This, as Lord Davey, 
delivering the judgement of the Board, said, “ gives the transaction 
the character of a mortgage so far as the factory accounts are 
concerned. And if it is to some extent a mortgage, it may well 
be held to be so entirety.” 

The case is entirety distinguished from the present, and it 
does not appear to their Lordships to follow necessarily from 
the words of Lord Davey, just quoted, that the decision might 
not, despite the identity of the dates of the two deeds and the 
presence of the provision as to depositing the amount to be paid, 
have been the other way had the debt on the factories not been 
consolidated. The case of Bhagwan Sakai v. Bhagwan Din (1) 
resembles the present case much more closely. There the two 
documents, the deed of sale and the contract for repurchase, bore 
the same date, the 20th of-February, 1835. By the first Alam 
Singh purported to sel 1 his entire property to Ganga Din for 
4,000 rupees current coin. ( By the second, which recited the 
first, it was provided that, as a matter of favour, much kindness 
and indulgence, if the vendor should, within a period of ten years 
from the date of the deed, pay in a lump sum and without interest 
the 4,000 rupees, the vendee would accept -the same and cancel 
the sale. It further provided that during the term of ten years 
the vendee should remain in possession, collect the rent, enjoy 
e (1) (1690) I. L. R., 12 All., 387; L. R., 17 I. A., 48. 
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the profits and be liable for loss, the vendors having no concern 
whatever; they should not claim profits and the vendee should' 
not claim interest; and in case“the whole of the principal should 
be not paid according to the terms of the document, “ the. vendors' 
not to be able to cancel the deed by repayment of principal and-' 
interest. Sir Barnes Peacock, in delivering, judgement, cited' 
and relied upon the judgement of Lord Cranworth in Alder son v. 
White (1) in which much importance was attached to the fact that 
the sum to he repaid on repurchase was, as in the .present case, the 


precise amount of the original purchase money. Lord Cranworth, 
at page 105 'of the report, laid down the rule of law applicable to 
such cases as these, thus : — “ The rule of law on this subject is one 
dictated by common sense, that primd facie an absolute con- 
veyance containing nothing to show that the relation of debtor 
and creditor is to exist between the parties does not cease to be 
an absolute conveyance and become a mortgage merely because 
the vendor stipulates that he shall have a right to repurchase.” 
That statement of the law by Lord Cranworth was approved of in 
Manchester, Sheffield and Lincolnshire Railway Company v. 
North Central Wagon Company (2). It may not be applicable 
to transactions governed by the Muhammadan law. It was 
apparently held applicable by Sir Barnes Peacock, who had vast ' 
experience of India, and its people, to the case before him. In 
this particular case Sir Barnes Peacock decided that it was clear . 
that the case was not one of mortgagor and mortgagee, but one - 
of absolute sale with a right to repurchase' within a period of ten 


years. • 

There is one other remark of Lord CranwoRTh’s in Alderson 
v. White (1) which is particularly applicable, to the present' case. 
He said “ I think a court after a lapse of thirty years ought 
to require cogent evidence to .induce it to hold that an instru- 
ment is not what it purports to be.” In the present case the 
period of ten years fixed for repurchase terminated m 1863. 
Not till the 5th of October, 1907, forty-four years after the lapse 
of that period, was this suit instituted. The judgement appe 
from was delivered on the 11th of March, 1911. . Theieeor 


(1) (1858) 2 De Gex and J., 97 

(2) (1888) . 13 A, 0,;'554 ; (568). 
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not received. at the Privy Council Office till the 25th of February, 
1915, and the appeal not set down for hearing until June, 1916. 
Li tigation so prolonged becomes an instrument of oppression, is 
discreditable, to any judicial system, and every effort should be 
made to correct the abuse. 

On the whole case their Lordships are of opinion that the 
decree appealed from was right and' should be affirmed, and this 
appeal dismissed with costs, and they will humbly advise His 
Majesty accordingly. 

Appeal dismissed. 

Solicitors for the appellant : — Barrow, Rogers and Nevill. 

Solicitor for the 1st, 2nd and 54th respondents . — Douglas 
Grant. 

J. Y. W. 
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HAMIRA B1BI (Plaintiff) v. ZUBAIDA BIBI and others (Defendants) 
AND AMINA BIBI AND OTHERS (PLAINTIFFS) V. ZUBAIDA BIBI AND 
others (Defendants). 

[On appeal from the High Court of Judicature at Allahabad.] 
Muhammadan law— -Dower — Interest on unpaid dower — Claim for , by widoio 
allowed to talce possession of her husband’s estate to satisfy her dower-debt — 
Liability of widow in possession to account for -profits of estate — Recognition 
by Muhammadan law of egidtable principles in such a case. 

Where a Muhammadan widow was allowed to take possession of her hus- 
band’s estate in order to satisfy her dov»er-debt with the income of it, and 
there was no agreement, express/or implied, that she Bhould not he entitled to 
claim any sum in excess of her actual dower. 

Held that on equitable considerations she was entitled to some reasonable 
compensation, not only for the labour and responsibility imposed on her 'for the 
proper preservation and managementof the estate, but also for forbearing to 
insist on her strict legal rights to exact payment of her dower on the death of 
her husband ; and such compensation for forbearance to enforce.a money pay- 
ment was best calculated on the basis of an equitable, rate of interest. That 
appeared to be consistent with Muhammadan law [see the chapter on “ The 
Duties (Adah) of the Kazi ” in the principal works on that law], which clearly 
— showed that the rules of equity and equitable considerations commonly recog- 
nized in the courts of Chancery in England are not foreign to the Musalman 
system, but are in fact often referred to and invoked in the adjudication of 
cases. 

The decision in Woomatool Fatima Begum v, Meerunmunnissa Khanum (1) 
■ that “ it would be inequitable to make the widow account for the profits, except 

* Present .-—Lord Atkinson, Lord Parker of Waddington, Bir John 
Edge and Mr. Ameer Ali. ' 

• ’ ' f (1) (1868) 9 W. R., 318. - * r 
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on the terms of allowing her reasonable interest on the dower-deht” 
approved. - ' 


was 


In suits brought by the other heirs against the widow for the taking of 
accounts, for. a decree to the plaintiffs of their respective shares in oase the 
dower-debt was shown to have been discharged, and for. a decree for any sum 
received by the. defendant in excess of her dower, the defendant set up a claim 
for interest on the unpaid dower-debt, and it being found that a portion of it 
remained unpaid, interest at six per cent, per annum was allowed on that 
amount. 


Appeal No. 3 of 1913, consisting of two consolidated appeals 
from two. decrees (11th August, 1910) of the High Court at 
Allahabad, which reversed two decrees (15th September, 1906) of 
the court of the Subordinate Judge of Gorakhpur. 

The main points for determination on this appeal were whether 
dower payable by a Muhammadan husband to bis wife in considera- 
tion of marriage is in the nature of an ordinary debt ; and whether 
or not the widow of a Muhammadan, placed in possession of her 
husband’s estate in lieu of her dower, was entitled when called 
upon by her husband’s heirs to account for the rents and profits 
received by her during the period of her possession, to claim 
interest upon the amount of the dower. 

The facts are sufficiently stated in the report of the case in 
the High Court (Sir John Stanley, C.J., and Banerji and 
Karamat Husain, JJ.) which will be found in Indian Law Reports, 


33 All., 182. 

On this appeal — 

Sir H. Erie Richards, K.G., and B. Dwbe, for the appellants, 
contended that Zubaida Bibi, the principal respondent, was not 
entitled to claim interest on her dower. There was ho “ written 
contract” or “express agreement” for interest and therefore the 
Interest Act (XXX Hof 1839) was not applicable to the case. 
The question must, it was submitted, be determined by. the 
Muhammadan law, by which the taking of interest is prohibited. 
The Muhammadan law was applicable under section 37, sub-section 
1 of the Bengal, North-Western Provinces and Assam Civil Courts 
Act (XII of 1887), a matter relating to dower being a question as 
to “ marriage ” within the meaning of that section. The Oudh Lav^ 
Act (XVIII of 1876), section 5 ; and the Punjab Laws Act (IV of 
1872), section 5, and other local Civil Courts Acts are to the same 
- effect but varying in terms. That was the sole reason why the 
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widow's lien for dower was recognized ; and she is in respect of the 
dower-debt in the same position as any other creditor who is in 
possession as security for payment. Her lien extends only to the 
amount of the dower, and certain expenses connected with the 
property whilst she is in possession, and the lien ceases when the 
dower is paid off by what she receives from the property. Refer- 
ence was made to Macnagh ten’s Principles of Muhammadan Law 
(Edition 1897), chapter XI, article 16, page 74; Baillie’s Digest 
(Edition 1875), pages 776, 781, 801, 802; Hamilton’s Hedaya, 
Volume IV, Book 48, page 199. The Usury Act (XXVIII of 1855), 
it was contended, did not repeal the Muhammadan law as to 
interest : see Ram Lai Mookerjee v. Haran Chandra Dhar (1), 
decided by Peacock, C.J., though that decision was not followed 
in Mia Khan v. Bibijan (2), decided by Phear, J. In the cases of 
Amecroonnissa v. Mooradoonnissa (3 ),Nawdb Mahomed Ameen- 
oodeen Khan v. Moozuflur Hossein Khan (4) and Mu-ssumat Bebee 
Bachun v. Sheikh Hamid Hossein (5) the question of lien for 
dower has come before this Board for decision, but the question of 
interest was not raised. Some unreported cases which will be found 
. referred to in the judgement of the High Court were also cited as 
being in favour of the appellants. The Interest Act (XXXII of 
1839) not being applicable interest was not recoverable as damages : 
see London Chatham and Dover Railway Co. v. South-Eastern 
Railway (7o..(6) and Juggomohun v. Kaisreechund(7). The Indian 
authorities show that interest will not be allowed unless it appears 
that it was intended that interest should be given : Mansab Ali v. 
Gulabchand (8). Interest on ar decree was allowed in Soorma 
Khatoon v. Attaffoonnissa Kliatoon (9) and Hnbecboonnissa 
Khatoon v. Slmmsood-deen Ahmed (10), bub that was under the 
Interest Act, in the latter case from the date of suit only, the filing 
of the plaintjbeiug treated as a demand under that Act. Interest 
was allowed in Woomatool Fatima Begum v. Meerunmunni'ssa 
Khanum (11),. but if Muhammadan law should govern the case, as 
is now contended, it was wrongly decided. w 

(1) (1869) 3 B.L.R.,0.0., 130(135). (G) [1893] A. 0., 429 (437). 

(2) (1870) 6 B. L. R., 600. ' (7) (18G2) 9 Moo. I. A., 260. 

(8) (1855) 6 Moo. I. A., 211. (8) (1887) I. L. R., 10 All., 85 (90). 

(4) (1870) 5 B. L. R., 570. (9) (1863) 2 Hay,. 210. 

(6) (1871) 14 Moo. I, A., 377 (383, 386). (10) (I860) 16 S, D. A., Ben., 810. 

(11) (1868) 9 W.R., 318, 
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it was clear no portion of the debt was discharged. In the 
result, he dismissed both suits. On appeal to the High Court at 
Allahabad, the learned Judges look the same view as to the right 
of the widow, Zubaida, to receive interest ; but they varied the 
decrees of the court of first instance with regard to the total 
dismissal of the suits ; they made a declaration that the plaintiffs 
should recover possession of their respective shares in the estate 
provided they paid to the defendant their quota of the dower- 
debt proportionate to such shares, which quota the learned Judges 
specified. 

From these decrees of the Allahabad High Court the plaintiffs 
have appealed to His Majesty in Council, and the sole question 
for determination is whether the defendant Zubaida is entitled 
to any interest or compensation in respect of her dower unpaid 
at the time of Inayat-ul lab’s death. The case has been elabo- 
rately argued on both sides and a large number of authorities 
have been cited. On behalf of the plaintiffs it has been argued 
with considerable force that the Musalman law prohibits usury 
and usurious dealings between Moslems; that dower is a liability 
springing under the provisions of that law from the status of 
marriage, and that, therefore, all incidents and rights connected 
therewith must be subject to the Musalman law. It was fuVher 
contended that the Muhammadan widow's lien on the husband’s 
cstate-for unpaid dower is the only creditor’s lien which has been 
recognized and maintained intact by British Courts of Justice, 
and that it ought not to be extended beyond what the Mysalman 
law itself permits by allowing interest when it is not contracted 
for. On the other side, it is argued that the Muhammadan law 
prohibiting usury has been repealed in India by Act XXVIII of 
1855, and that consequently there is no bar to Musalmans 
receiving or paying interest, and that the practice of receiving 
interest is common among them both in India and other countries. 
It is further urged that, in any event, the widow is entitled to 
some interest by way of damages for non-payment of dower at the 
due time. 

In the view their Lordships take of the case it is unnecessary 
in their opinion to examine much of the argument addressed to 
the Board or to discuss the numerous cases cited at the Bar. 

There is a conflict of judicial opinion in India on the question 
whether the Musalman rule relating to usury was or was not 
abrogated by Act XXVIII of 1855. Sir Barnes Peacock, C.J., 
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^(iniuj j©qqotre .i©pun ‘ssajppqo SaiXp qnaquinom ©{'em qsTsq ©qq jo 
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pnq oqAv ‘©q'eqs© q'oqqjo a©p|oq ©p?ttr qsiq ©qq ‘qwqg rre.reg oqsa^q 
■ufujj oq .lossooons ©qq s-bay jjtqtntqd ©qq ©iaqtaoSorat.id jtontj jo 
©jna ©qq Xq uoissaoons 30 uioqsno 1? jo ©nq.xtA Xq qnqq ©joay suoiq'eS 
-©||n ©qjj ‘sqijoad onsaui .xoj pm? ‘oqa.xoqq Sniurej-iedd© ssqqvAOui 
ureq.iao ‘©qtqs© .reqjt?g;-uoq2y ©qq su iimoujj qouqsip .mdumpr 
©qq ni ©qnnqis ©qnqs© uc jo uotss©ssod ©qq aoj qtns « stjav sraj, 
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ug -a mvg vupvuuvGvf vpivipTu jog vft>g ? .,g - 0 -) pr.ajojoa (g) n.ivatuvdvjp 
gvdvjviioDjvyuoA *a nuvGvvtmvipy puvBvfivjy pan (g) yiistvg tuvg ’a ii&u}S 
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•a uvuinjr v.ivj} ‘(c) uv)i2[ {vjoj/j "a inmj fopvg ‘(v) v.iopuotjWA viipoog 
vtnwnuvA yvlvg voqg ’A qumvrtvqu?^ vimunuvA OJqS ‘(fi) 

vbjooQ ‘a i;t>ms yvsA°d vGjOO(J ‘{3) vGunGvniys (0 vfvg vyg, -a jvupjvg mavjvg 
(t) *v Civppx vipirqvg vddoDuvg vuv/l}v% ypvg 'A Jvdvpn vjoqjj v^poivg 

vddvGuv jj van x 'tppvO oqq 0, aossooons a ijnoSnipng jooiodancl oq, 

jo} qaioC oq 0} pasnoo stq o}vqso oqq aoqqoqiv 0} st qaiod oq 1 , no oAtsrqonoo qon 
s; 91 ‘ooutnoxaitni aoj ao}SSDa« aioq} 05 uaAjS ^iodoid oq? noxaTJtd o?t?so 0}qx 
-?atdrar ut }o laqraora aoiauC v jo s}utpaoosop oq? jt ?«q? 'Joq?mj ‘pps 

•oaq aoinos oq? jo aoaooatd>oo ?soitou oq? no ?nq 
‘poo|q ui ?eo.tcou aouooitd'Oo oq? no ?on saA?oAop ?t ‘aoq?on« o? ?noosop jo oni} 
ono mojj diqsaoAiAans Aq sosstd o?n?so o{q;?jtdmi nt noqAi ?tq? ppM 
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.isqqnj ©4 te?| siq ion eq jeqqian qoiqAi Ainq or ppnAni eiaAY xanqj eqq 
Xq apnta saoiqnaapn 9qq qnqq pun ‘fnp ajqiqjndan an suay aqnqsa 
aqq qnqq SaiSapn ‘8X6X J° q s XS ®qq no* qms siqq. qqSnoiq 
aiogaieqq jgiqninjd aq^ *gx6 X ‘qo«*W J° X S X8 9 qX no paip rang aqj, 
•sonts goaiaqq aotssassod ai aaaq snq pan ‘lapaauns jo paap siqq 
Japan . aqnqsa aqq go uoissassod qo§ x ‘°R qunpuagap aqj, 

•ssanqm a 

sn paap aqq gaiqeaqqn Xq x ‘ojq qanpnagap aqq oq apnm 9q pjnoqs 
lepuaims aqq qnqq qnassn siq paqmSts pnq g *ojq qanpnagap aqq 
qnqq pan ‘qqnap jaq jaqgn e^sa aqq qiiaqat pqnoAi g pan x *so]q • 
squupnajap aqq AYnj npuijg aqq japan qnqq aiaiaqq paqiassn osp3 
eqg *aoissassod Xmqaiidoid at aaaq eAnq oq gjasiaq paqiassn 
aqs qoiqA\ go pan panqsnq jeq jo qqnap. aqq jaqgn iaoA\o aqq 
'etnooaq pnq eqs paSapn eqs qotqAY go ‘aqnqsa inqing-Tioq^Y eqq. 
ui pnq eqs qoiqAY qsaiaqni aqq jpe pan Xqjadojd.s ( panqsnq jaq at 
AYopm npurg n sn passassod eqe qoiqAY aqnqsa aqq at sqqSii aqq pn 
X *ojq qanpaagap jo jnoAnj at paqsinbapej eqs qorqAY Xq paap n 
paqnoaxa xnnp; aqq ‘gX6X <J8 qmaAOjq; jo qq^ eqq uq ’innp[ aqq 
Xq aoiqnaeijn jo sqon eqq pn pagiqni pnq Xeqq XqaiaqAi'qaanmjqs 
-nt un paqnoaxa pnq g pan x ‘sojq sqnnpaogap aqq Xnp arans aqq 
u O ’X '°M qanpnagap aqq jo JnoAnj ai pm n paqnoaxa pnq tuny; 
eqq ‘SX6X ‘Xjnnunp jo qqgx ®qx no ‘siqq oq jotjj •ran'jj aqq Xq 
sni jaq Suo] no f pan g sqanpaajap oq qno pasna] oieAY saSnpiA 
19 ‘gX6X ‘jaqoqcQ jo qsg aqq paqnp ‘asnaj n japnfq -paip ‘qSnig 
pnsnjj qqnnanSnp nqng ‘jeqqng sjgiquinjd aqq ‘ qx 6X ‘ J0( I o q o O 1° 
qq*pX 9 qx a o 'sajnaag jo jisipj; ismung qipnnp euo jo inoAng 
ai saoiqnaai[n jaqqo uinqjao apnm pan aoissesBod ax panatqaoo 
innqj eqq pan ‘papng aoiqnopddn sxqj} ‘spjn^ go qjnoQ aqq Xq go 
aSanqo aaqnq aq ainSn qqSan eqnqsa aqq ‘sqsajaqni XjnaoisjaAQJ 
jiaqq oq Xanfai go aoxsaaqajddn an snAi ejaqq ‘qaaraaSndntnsiai pan . 
eqsnAY go sqon paqioads ainqjao oq Sctayo ‘sn ‘qnqq SatXn.id ‘g^St J° 
XIX X°Y ,( X6X noiqoas japan paijddn qSaig pnsnjp qqnanAvsig 
pan qSaig pnsnjp qqnufing; ‘qSaig pnsnjj qqnaqnSnp snqng; ‘gggx 
‘eanp go qqj^x aqq no ‘aodnaaeq^ ’saoignaaign arnqiao apnai ranqj 
eqq Xpaanbesqng ’S88X ni spjn_^ go qjnoQ aqq Xq pasna^aj sniv. 
aqnqsa aq,]Q 'smoqsno pinsajogn aqq go .Xan'go anqjpv Xq qqSu 
Xan dn qas pip ‘innp; pins aqq go Xquoniai aqq oq Snmo spjn^ go 
qjnoQ ©qq Xq go aSjnqo aaqnq aq aqnqsa aqq qnqq qsanbaj n qqm 
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■ •aanxtngSounad 

|B 9 nq' jo 9 {tiJ aqx iq uoisssoons jo j£aogqx gqx qxiAV juojstsuoo qon 
sbm. ‘9681 ‘onnp jo qxjj 9l P paj^P 'noixBOi]ddB eqg, -iiiniBj siqx 
hi aanxtaaSonnad jbshiijo spa aqx Aq no.issgaqris jo 90 hbxsui 
gjSnts b jon sbav aagqx, ‘qBqg IIPV J° A^odoad paatnboB-jps sbav 
X imS-ga Aq paamboB A-^doad aqj, * 9 }bxs 9 gqx jo ssoj 9 qx qjm 
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osjoApo eq. iqSiui oqoqso ojif otfjQ •noissooons sqAvoptAv jo 
raoqsno u jo oouoqsixo oqq oq so joqoq oqq qqpu poquinqns qsnoj qv 
svm ^(imvj o[oqAV oqq qvqq sAvoqs oouopuo otpp, -ojoq oq po.uojOJ 
suAi notssaoons s.Avopuv qnoqu uioqsno oqq qwqq SAvoqs oonopiAO 
0c FtI T I^S fcAvqp.in.inqopiT j 0 ppvv otjq ui oq pn.uojoj bvav 
raoqsno siqjj -noisEooons s.Avopuv jo xuoqsno v dn qos gp.gp tn 
auAvinrji P ul!l (0 I nu H *IU AV l VJ0 nt - dn qos op qunqd ano m 
ooq 0^ qjiAV qu.io mi dn qosawAvnnj]; uiuvg pog; innjx uoissonons 
s/vopuv oqq spji^oa sy *(g) nir.pvfiur.H ? m V ’ A vnvupiqy 1.^9 
• (82,5 ’vivd) gf-g s ofivd 'noiqipa qqg 'oStts/q pun amj«j npmjj 

s.an/Cnpj; •ifitincj oqq jo .lopnnoj ptuiSi.io oqq qou pm: ®up(p 
uosaad qstq oqq noiquiopisnoo ojni soqvq Xjno Miq npmjq 
°MJj sqsrsqns diqsionoo.t\Kl*oo oqq 'sooj^op oo.iqq jo jp?o.Kj n 
si oioqq ssojnn q-cqq si opu oqj; ’(l) dvfivpjq Wjoyj, v.yynjmj 
vddvOuvi [ mn£ vqonjj *a .'Mnpfi rtpyj v.q.qvpn/ mldvOtir,# 
'mwCiips !fni oqq oq poq.iOAO.i oauij soiq.iodo.id .noqq 

pun s.iioq ou qjoq oAnq snqng otjq jo ouiog -ppnun* oqj jo 
quopuadopni pun oq Joi.ioqm? sqqSpi pvq vtv. n oqq qvqq qnq 'qm/k 
Avon n qou suav qi qnqj Avoqs osoq lTj ‘ 0 0l oSvd pun ' e . -vml ' m 
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8-19 ro n qon [3U8 qsanbuoo pun uoigncfea jo asno u sbav sjapiraqQ 
sqq jo uotssassodsip aqg, •qnjooqn'B m? su pasod aq pun £iqimoo 
aqj jo qjnd siqq nr japj opvj 9p v suav qSmg qucAvpag l jnquaa 
qJ8I 8q^ jo ajppioi aqq qnoqy 'squejS vuxmqvq aaaAV snbnpeq 
qnajejjip aqq qnqq aAOjd oq jjiqnin[d aqq joj sbav qj -miq inojj 
quviS wunnqvq £.we qo£ aouijd Jiaqq jo spjaqnjpo aqq sqcnjq asaqq 
ni pajqqas sppireqQ aqq naqAV qnqq Avoqs qon saop jfjoqsiq aqj, 

— : i jdaj irr ‘po j ^cvpiing *jq; ajq.uojj aqj, 

■ ‘aonapiAa oq Buipjoaou 
aiqiq.r'Bd a.i8 ^{iiUBj siqq m s qnnjS ».md£ 7J£) -iqqajqsTg qoS ped 
-qong qoiqAV qn iqjadojd jo uoiqnqijqstp pajpeo-os auras aqq qn qi 
qoS nrejrejq; dnqg *paqjaAaj suq niqjmrg qnqq qouj aqq aAnq a^ 
•sqstsqns qtrg aqq naqq ajqiqjaAaj aq qi jj ’qon jo ajqiqjoAaj 
si uaq-cq jfqjadojd aqq jaqqaqAv aq SifuAvp guv.qsaq aqg, qoajaqq 
sqouj I'Bioads aqq qqiAv naqcq aq qsmrr '(*q • j) gjjq ‘nqqnoi'GQ 
‘ g q 'I ‘ipuj suotquaqnoo £m sqjoddns 'ql ‘jnnjnop Avug snjptrpj "**• 
£Z *(9) npnfivjtf vpvsvjg v6xn(j nppvGviAVjL nfvi { ‘a npnfLvft 
vpvsvxpp ‘DunUvyiflVjft 'nppvOvj.iv^ vfwyr ‘(g) nxvQ u/npvqng 
nzvu,‘iv'i{([ vuvfLvxvjtf vfi»mg vCvpp 'ijcg -a n.a )f) md(j %.wi[sip[vj 

ntvpp lug c ( f ) 7 [fiuig podjsnpi -a 'qGwig U 9 g dvpup ‘(g) uvcnuojp 
oipinpnojtf ’A qSuzg unviviuyiiQ fXqjadoad oiqrqj’cdtnr aqq vnh 
noiq'Cjudas asirno qon pip ^qjadojd ajqiqjiGd aqq hi uoiqiqiud v naaq 
puq aiaqq qnqq qonj aiaui aqq quqq pjaq snq |ionnoQ ^atjj aqjQ 
•(g) Mcnqsdvjbr.pp -a d'ocrb'qsdpipoj oq jajaj j •curep juo in papnpni 
Avon si 'Gbni'eq siqq, ’noiq'Gj'Bdas jo^joaqq aqq qquv qnaqsisnooni syav 
qouj qnqq pun Cnu> aqq oq qonq qnaAV niqinn^ nbiqnq s.uroib^ dnqg; 
•qm?j§ vuvnqvq n syai njqajqsig qnqq sAvoqs gg8I J° os-iosp oq,L 

'(/ojj n ni SmqunAV'si (qqjiq ^q diqsjanaojnd-oo) ^purej . 
qutof n jo ajnqnaj qooj aq^p ‘noisnjnoo on si ojaqq 'paqqrtnpu 
si qnqq aouo ji ‘pun ^q.iadoid iptunj qniof immpjo aqq oq noiq. 
-daoxa nn si Cvj, y 'quara^oCua aqnjndas pun uotqiqjnd uaaAvpq 
UAvnip si uoiqamqsip v ^jirnnj npuig qniof £rempjo ni uaAg *(p) 
r qdu%^ iivm7{S9Wvyr ' a ilfiuig ^npv6.m(j oq apnin suav aonajajag 

‘ 0 S 8 o^d f jj atnnpA ‘Aveg npmp s^uqsijxt rang 
•sjossaoons siq jo JoqnniS aqq jo sqqSij quaSuiqnoo aqq oq qoafqns 


809 


•saiaas ayaYHYTT? 


[lIIAXXX ’QOA 



«s*o 

‘wdmva a ‘O P™ "s ‘0 f 'l 00J 0 ’A\ M no U aeAuoquo^nos 

Xjqnnoo jo qou.tq ©qq tro ©qon y„ p©fpo noiqcoqqnd qnouin.iOAOQ 

v mojj naqcq si 0 Aoqc ©q,j 9 V J° * T P o13 f 9l IJ ^i papnpnt 
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qquop siq no qnq r T3bti|i3q ©qq pjoq 0 } poraiiqo noqq .loqqiq oqj, 

•pdqocqj nqcg .iSqqo.iq siq X q fQll ni qqcop siq \\x% paScncui 

suAi. qj •vu'nyi'iwuL siq si? jipy oq ponSissc soquqso oqq jo ©no 

scav cbnpq ©qq XncdinoQ oqq Xq no^q jo naqcq Suiaq noissossod uq 

\rcq.Tcg; tn saStqjtA nicq.i©o pnc cncS.iud i.ioqSy jo oqoqAV oqq Xproau ^ 
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nna quqq p©Avoqs oonopiA© oqq qnqq Snijonq oqq qn popoouoo wjav qj 
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sSnixsBjj .naiiB^ jo pvm os aqx ^[iiBiodtctax paxnaAaid pnB nop. 
-Boijduioo jo peep poo§ b oj paj siqj, 'njoq oa paSaojaq pBq ^a>tgd 
-o.xd aqx esnas b ni x^qx jotjj ©qq. oj pxeSaj SniABq 'i.ioqSy jo bCbxj 
eqx puB saiBnag; jo Bpeg; eqx qjoq qjm xdaq aq pjnoo qxjBJ Anoq 
ox sb s9A{9sca9qx p9jT3as9jd saixjnoqgip ^jjuenbasqns pH's saiBnag; 
jo BfBXBqBj^ aqx qjm jnaniogtiBii'B jo ^j-boix 13 ojui paJaxna pBq 
sSnixsBjj najJB^ ’GOO'S S H * T0 J ?TP aT0 eqBX Xaqx jnq ‘000‘8 ‘ S EI 
jo xnBiS aqx xQQni ox pauStssB sbaa qoiqM. jo mubvC aqx ‘jCx^adoid aqx 
Suipiqoni Apodojd aqx [jb tro annaAaj xnaraujaAop) qxiAA paSjBqo 
aiB ifaqx XBqx si Aion xtranioSnBjjB aqj^ *i(xjnxadjed m xbtbjS »uw/ 
•ipom 100*8 ’ S H 9t [l ^ofna osjb ^aqx pun 8 xbxs 9 IBJxs 93 ob °qX J° 
noissassod nt aaou si ‘jCjiniBj aqx j£bs pjnoqs j sdnq.iad jo ‘bIb^; 
aqx ’aj'BJsa |BixsaotiB aqx jo aono xb xraunCoCna [bbxob pnB uois 
-sassod SnjxxsS xon JOJ qBqg qpy ex'esnadraoo ox sbay X00‘8 ' s II 3° 
XnBj§ aqx jo mSuo aqx XBqx JBaddB pjnoAV xj ’TOO‘8’’ S '} : E P 
jipy ox xhbjS b apBin osjb ‘pajBxs /pBajps sb ‘sSnixsBjq naJJB^ 
'Xnainrvoop siqx jo aonBnsjnd m siaipjos qstxptg; jo djaq aqx qxj^- 
noissassod pajaAooai qBqg jipy XJodaj ( sxJaqop[ ‘jjq ox Snipjoooy 
t paAoqB paxoaup sb Sntop no paxsisni si ajq : *qnBj q§iq jo jnpBqBg; 
niBjBjq diq'epf bCb'jj paB siaorgo eiraoAaxj aqx J° snoixoajip aqx q^AV 
aonBp jooob ni piBsaJOjB BnB^jBd aqx jo noixBjndod pnB pnBj aqx 
jo noix'BAixjno aqx spiral s'B sxnaraaSuBJJB aqBtn pjnoqs ajq 
•aiojoxaaaq sb ajBqs siq jo noissassod ijBxapdojd ni niBina.1 ppoqs 
aq sxqSij jauuoj jo nai{ 'tri gjojajaqj, 'asn siq ox XT xq^noiq ptre 
iniq passassodstp yf^qio.ioj .qSmg x^BAvpg;' oSb siBa/C jB.iaAag 
‘^XJadojd |B.xxsaonB pjo siq si ptBsaiojB BrnsSiud aqx ni i.iBpnitaBZ 
aqx x'Bqx ttAAonq si xj 'spBca naaq SniABq noixjxsd b no xBqx f uoq§y 
BnB^iBd jo jBpnimBz ajqBXoadsai f qBqg jipy'oj nAvonq XT 9 EE » 

— : snaax Snmojjoj aqx ni sbaa £ X82J f J9C[Oxoo J° 
qX6 9 qx no sSnixsBg; naiiB ^q naAiS iJBpnnnBZ aqx ox SniXBja.i 
pmivs eqjj 'saxBjsa ^{iraBj aqx • jo x j13 d 'ipBa jjb aiaAi saSBprA 
aqx jo xsoni jon jt antos puB 'panSjssB sbav qoiqAi ‘saAjasoiaqx 
sa§BpiA aqx xon ‘sa^Bj-pA aqx jo annaAa.i eqj sbaa xi ’X -11 ^^ STd^ J° 
XnajBAmBa aqx sb , f panSissB eiaAA saSiqpA „ XBqx ^bs ox axBinooB 
exmb xon si xi ’asodind £iB.ioduiax b joj qBqg jipy ox xhbjS 
jBnosiad b yCqBniSpo 4lP 9 xqoopnn" sbaa jaxXBf aqj, 'I00‘8 ‘SEE 
jo XW3J§ aqx jo ^jojstq oqi pnn ^x^sdoad iqniBj aqx jo 

Z!.ioxsiq aqx axBiBdas daaq oj ^JBssaoan si XT noisnjnoo pioAB oj] 
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'jaqoqoQ jo q?6 J° qnaranoop aqq jo bueio? ©q? pmtn m 8naVdg_ 

-pcq aq qmp pnaqnoaAjgno.iqs. aonojap aqq qSnoqq ‘aqnqsa aqq 
apBDsgnoo oq uASod xnjAvq p^q qSntg qTOAsjng; q^qq anr oq ivoddv 
q 0U gg 0 p qj -MU jaqjn sqTOiS oq siajao: qt asnnoaq ‘noiq^oijdd'B on 
9A sq too (aonajap aqq Aq no pagoO S0ZI J° AHX noi^nSog; ‘qoai 
-.tod aq As.au srqq jj ‘eSntqsBg; uaiivfa jo noxao'8 aqq oq paxiajai 
oq oq qqSno ptra qsnra 'panaddeq Apnanbasqns q^qAi SnrpTOqsqqiAl 
ion 'Aq.xado.Td aqq jo uoiqqioqsai aqq qeqq qmqq I aseo qnasaid 
aqq nj •uoiq'BOsgnoa on naaq p'aq aiaqq jT naaq aAnq pqnoAs. qr sn 
qsnf apxmi s'bas. qnBiS aqq taoqAs. oq Ajitnnj aqq jo laqroara aqq jo 
epneq aqq m Aqiadoid npnrjq qniof aq pjnoAi pa.toqsai os Aqjad 
-oid aqq qirqq qxqqq j ‘qnejS aqq nr snoxoipnoo .to stn.Taq peroads 
Ato q noqqiAx .laqmani aqq oq qn vxS qsaij n Sntq'Bin Aq Aqjadojd aqq 
pa.xoqBai qnaramaAOQ aqq (suosvqj qnaprgnsnr ioj jo aquqsnn Aq 
ap’Bin naaq pirq troiq'eosgnoo aqq q'eqq qoajp aqq oq AyrtTOj aqq 
jo .laquiara r. Aq apum snoiq'eqnasa.ida.t jo aonanbasnoo nr) asoddns 
pm? Aqjadoid Ajictoj qnrof Aqpaqqirap^ sbav qnqAi paqBosgnoo qnani 
-maAO0 asoddng 'ajdaroxa to oatS ]|tas. j 'paionSi aq oq qqSno 
Jto too saoireqsnmojp Stnpnno.nns ‘qnisiS aqq nr snuaq ogpads jo 
aonasqtr aqq nt 'qniqq qon op j qnq 'qTOT§ aqq jo ainqnn aqq anna 
•jaqap too aqeqsa to jo qTOiS n Sniq^in ni qnaran.iaAojq aqq qqnop 
0^1 'astro qo'ea jo sqaiy aqq no pappap aq oq si Abs ponnoQ Aatjj 
aqq jo sdrqspioq; Jtaqq qorqAA notqsanb b si srqj, •qqTq.nsdnn 
si aqsqsa aqq laqqaqAi si noiqsanb qsig axqp ‘panadduq aAtq 
qoqqAi sqnaAa aqq jo qnaxnaq'Gqs q.ioqs n qnamaSpnf Arn oq papnaddn 
aAt3 q I ‘anxiq aqq qu qoa^a ]]nj oqni .pai.i.i’BD naaq ptrq .laqq'G] 
aqq ji su qsnf' 'X82,I 'jaqoqaQ jo qqg aqq jo pvuvs aqq oq paqnqiiqqn 
aq oq qqSno Aqmba pair aoiqsnf nt Aqjadojd aqq jo uoiqnjoqsa.i 
aqq 'panaddsq qtrqq sqnaAa snor.r^A aqq StnpTOqsqqmqon ‘q'Bqq pm? 

(qr qqm qonoq qso[ I{9qdjdmoD qo^j tri i 9 Aan Aaqq) aqtrqso q'BjqsaoTO 
9qq jo noiggassod m Ajpiq n'eqsqns naaq aAnq Ajtitoj aqq sSmqs^g 
IIf)JJT; Ai J° 9nrrq aqq oto.ij q'eqq sr qu paAiut? 9 Anq j noisnpnoo oqj, 
sefeg t.ioqx)Y J° u QAiq^qnasaidai „ aqq sb oq pa.naja.1 si qxrqg To ‘sp.'»?pt£ 
IFPV wav nr ‘(g) asTOp-qns ‘ n noiqBpSa^ jo IIAX asnnp pnn j 
notq'BpnSa'p; oq apniBaid aqq jBjnoiqaijd ni pnn puai aq pTnoqs'cRiT ' a 
J° II prre j noTqBqngaqj noiqoannoo siqq nj 'noissassod padjnq ovbtoj 
- srprm try naaq sieaA Atoui JO j 0ABq- pnn Aron a.iBA^mBj aqq pnn JS ZfflEi. 
p qsn pB aaaAi siaqqBni pna aqq up "nodn paqon Ajaqaydnioo ^niaq . 9T6r 
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:qnrof 9 J 9 A 1 (qnBpngjgp pnB ,giqmB{d eqq. jo sioqsaonB nottnnoo) 
[BdqoB'jj nq'Gq pnB bibib^ dnqq nq'eq ‘qBqg ]ipy qi3qq noiqdmnsgid 
v 9C 1 PI n<m 9I8 PiI ‘uoiqBjoqsgi sqi no qmof piqs noaq 8 ABq ppnoM. 
■^qjadojd aqq qBqq Strrpjoq joj hosbbj £ J9A9 si aiaqq . qisqq qmqq 
I ‘•'fyjsdojd qmof npnipj /iBmpio s b qngmom aqq joj rfqjadojd aqq- 
SrnqBgjq pne passassodsip sbav 9 q uaqAi Cvjl 8 |qiqiBdmi hb jo zppvB 
9 C I^ J° qnednooo aqq sbav nqqca'eqg bCb^j qnqq qoBj gqq qnaraora 
b joj noiqBjgpignoo jo qno SmA'eeq 'qqjxq hi joihos sbav oqM. 
oq bno nsqq gjora ji pnB ‘poojq ni qsgjBgn sbav oqAV gq gq pqnoAv 
Jigq gqq raBjj siq jo qjBgp gqq jo 'qjBgp siq • nodn qBqq pnB Cvj, 
oiqtqjBdrai hb sb jipy jo Jigq gqq oq puoosgp pjnoAY qi qBqq osngs 
9 qq hi qmof ijno sbav qi gjqiqjBdcai si /fqjgdojd gqq qBqq noiqdranssB 
©qq no H 9 A 9 qBqq qnBpngjgp gqq jo jpqgq no pgpngqnoo ‘jgAg 
-Avoq ‘si qj ‘qogjjoo si jjiqnpqd gqq jo noiqngqnoo gqq ‘rfjqngnbgsqns 
jo qBqg jipy jo gmtq gqq £minp noiqBJBdgs on sbav gjgqq ji 
pnB ojqiqjEdcai sbav gqBqso gqq ji pnB noiqBjoqsgj jgqjB qBqg qipy 
bCb^; jo spneq gqq tit qniof pgmggp gq oq si rfqjgdojd gqq ji qBqq 
JBg; gqq qB pgqqimpB si qj ‘qBqg qipy Bfeqj jo jgqqojq ‘jBdqOB^ 
nqBg si sqnBcaiBqo qqoq jo joqsoonB noninioo gqq qBqq qno 
pgqniod gq gjgq /boi qj - pggoons pqnoqs (j ’oqq qnBpngjgp jo 
jgqqojq) qqBnnBSBp nqBg jo nos qsgpqg gqq bb oq qBqq pnB 
0 ni[ jorags gqq ni pnnoj gq qsnm Bpcqj gqq qBqq pnB raoqsno jo 
gnqjiA ifq qnq sjjgq jo qpiBjgp ni gqBqsg gqBjBdgs oq Smpggoons 
bb qon puBqsnq jgq jo qqBgp gqj jgqjB noissgssod qoS nrcqj gqq 
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-aid 9qx ui saaqs-nix aqx ’($■) ppw/My {^ V S ' A *w>J2®Z M W 

'Dypvwnduxiy' pm; \ (g) %xn{qqooo r oj L * a yoiiq'osoojy oq apBtu sbai aona 
-lajaq; -paitnbai Sniaq ^laAijap laqxmj on 'paiaxsiSai sbav paap 
aqx naqM aqa]dmoo s baa saaqsmq aqx ox lajsnBiq pnB £ noissassod jo 
jfiaAqap jo aoBjd eqx saqeq noiXBiqstSai X°V ^X J ©doj,j jo jajsnBij, 
aqx /g; -qoy sasnij^ aqx jo g uoiqoas m ox panajai BnqnoiqiBd 
aqx go sniBxnoo pnB ‘paiaxsrSai pan lojxxas aqx panSts SniqiiAi 
nt xuamniqsni ^iBxnamBqsax-non b Suiaq sb g noixoas jo sqneni 
-eiinbai aqx q’B qxiAs. saiidraoo asBO xnasaid eqx ni xnaniajxxes aqjj 
•gxjiS 9{drars jo asBo aqx ni xdaoxa ‘snBpBumiBqnpj naaAvqaq noAa 
‘XjddB ‘(^881 jo Xl) X»V sqsnix ©qX pm* '(3881 J° Al) V>Y M-i©d 
-oi<j jo lajsuBij, aqx jo snoisiAoid aqx c g88I ©onis qoiqAi ox ‘sqsnix 
10 (uoiXBiapisnoo ioj sqjiS) zBAiaqiq-Bqiq apnpui <( sqjiS „ pioAV 

aqx £q qon pip ‘(92,81 jo IIIAX) X°Y S ^1 qP^O ©q* Jo;‘(q) ©snBjo 
'g uoiqoas ioj ‘asBo xnasaid eqx niaAoS x°n pjp ‘laAaAioq ‘AiBrj uep 
-BrataBqnj\[ ©qj, -uoixdaoni sqx ni pioA xon sbav qi paxxjniqns sbai 
XT ‘paxnoaxa sbai xn©nia^xx©s aqx ©onis pauaddBq pBqxnqAi jo AiaiAuj 
- xniod siqx no saiaiioqxtiB sb laAexBqAi SniiBaq on pnq (g) 
um[s(nop[ • a 'nssiuuoodoofvyjp pnB (j) uvsvff pvwuiminjff *a 
wvsvff fpi{dfl[ uypnmiQ jo sasBo aq^ ‘JBvcti jo nuoj nonrraoo 
Xsora ©qx si XnqjQ -pips a at sbai e jp ioj jpsniiq ox lonop eqx iCq noix 
-BAiesai B'qxm xji§ b XBqx Aioqs ox Suiqxon sbai aiaq^ ©^nd 

X ©ronio^ ‘(SI6I *pa) AiBrj nBpBraniBqnpj pjjy jaaray f saxBxsa 
paXitnji . paziu^ooai aib{ Biqg -noissassod /fq paiuBdtnoooB aq ox 
SBq ot poo§. qjig b aqBin ox X'oqx aidipniid aqx °niA\0]joj ^jno SBAi 
XBqx xnq 'anqx exingapni ub xb qoajqa aqBq oq apmn'aq xonneo qjiS y 
Xsniq SniX|nsai b jo noxxnaxni on pBq asBo siqx ni lojxxas aqjj 
•pqBA eq pjnoAi ©qnx pjnoqs JO|xx©s ©qx jo qXBap aqx qn SniAij 

'iiiax xx ,r iOAj 'siarojaa axyt;, NYiaNi ani, opq 
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pm? sqjiS qnoSniqnoo uooAiqeq oonoaojjip qnoj§ n si oaoqq c osno oqq jo 
qmd Jtoqqo oqq uq ■uoiquqnm qnqq qqiAi oonnpjoon ni qnoAi- oqnqso 
oqq pun ‘sanOA qj joj noiquqnur oqq Aq pouiuuoqop sn uzaij^ unsnjj 
trecpng jo noiqisod oqq paqdooon uunqnjp-pi-quuiTOjqj '(^) m v69g 
v^y umtmfuy *a uvyjjr %py Mobvg i qi poqaoddns AjSuoaqs 
oqndoa jo oonopiAO ojiqAi ‘ osno s ( qnu{[eddn oqq jo jnqqnqoa ox oonap 
-iA9 oqnnbopn on suaa oaoqq pm? ‘poqqnqoa pqnn pquA si nos oqnui 
-rqr^a j v sb qnoinaSpojAionqoy! •AoBunqiSoj s ( nzaij\[ ubsbjj unqjng 
jo q'BAit?^ oqq Aq noiqnipndoa on suav oaoqq ‘squopnodsoa oqq no 
sbai jooad jo uapjnq oqj, 'Ajdoa ni *'q "jp ‘uotwig uyop Mg 

•(g) uvyjp 1 %’DVjbsj 

pmauim[njy .*a uvyjp pnpyvpy pmumvynjy; pun ( 3 ) mnGsg; 
x'l'l'oj 'a uvyjp yiy pnuzy pnwAunyvjy c . (q) Mfivy pQWoyvpi 
v6y -a yvznpp pipqy oq opncn sbaa oonoaojoqj ’iniq oziuiiqiSoj 
ppoAv quamoSpa[AiouqcB jo qnnotm? on ‘sbai oq poqqiraqns si qi en 
‘oqmndoejji sbai 9q jj ‘nos oqnnnSoj n suay oq qnqq quamoSpoiAi.ouqon 
oq qunoran qon pip qnAvej^; oqq Aq miq jo sqnoinoIopaiAYOuqoB 
poSaqn oqj^ -qt poSanqosip qon pnq 4oqq pan ‘Aommqig^q s,n z;i !M 
nnqjng oAoad oq sqnnqoddn qnosoad oqq no snuo oqq qnd AjqqSia 
aouoiPsnmnoQ jnioipnp oqq jo qanoQ oqj, -sqnoqnoo sqi qqiAY po 
-qninnbon sbaa oqs qnqq A\.oqs oq Sniqqou suay oaoqq pnu'jjnqoq aoq no 
eno eraos Aq dn UAYnap aooq OAnq pjnoAY qi : aonapiAO sn qqSiOAV Ann 
oq pojqiqno qon snAV saioq oqq jo 9no sn sanoddn oninn siq qorqAV nt 
sSoipoaooad noiqnqnui oqq nt nmiqnjfqn-qninrajQL jo notqiqod oqjQ 
•nziTpg; nnsnjq unqpag jo orann oqq ninqnoo qon pip qsp oqq qnq ‘siioq 
siq ojoav oqAS. esoqq jjn oninn Aq ponoiqnsxn oq qoiqAV ni 'spnouj 
siq qsSnoxnn raiq Aq poqnqijqsip pun hi JI 8 s i°iil q'BAvnjq oqq 
Aq noqqiiAV AqdnjSoiqoqnn jo qaos n tt ‘unsp^) qqi^nj, „ oqq popno 
qooq n snAi.os Snieq siq qsninSn oonopiAO joiqo 9qq ‘nos oqumiqiSoj 
siq oq oq -quAiujq oqq] Aq po2po|Aionqon A{oqn|Osqn joao suav. oq 
jaqqoqAA jnjqqnop A.ioa qi qjoi[ qoiqAV ‘oonopiAO [uao oqq nioaj qmdy 
•nziij^; uusnpj nnqjng jo AcnraiqiSopi oqq poqsijqnqso oonopiAO 
oqq qnqq popnoqnoo suaa qi {noddn|pnooos 9 qq oq pan®oa qqi^ 

•noqnq oonopiAO aoq 9Auq oq poqsm 
squopnodsea oqq naqAv ssonqiAA n sn p9]]U0 oq oq aaq Aiopn oq 
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•(961) 9GI“P«H 01 f, a*TI (2.981) (8) 

•(g^l) 88T ‘‘Ol«0 6 “a'TI (5681) (&) "?TM S (998l) (*) 

ig jo snoisrAOjd aqq jo nosna.x Aq qsjq ‘/q.iado.xd iCqinrej oqq m oisqs 
/Cue oq paiqtqua qoa suav nzjrjy treqpig pres aqq qnqq pnnoaS eqq 
no '/qipnn * suas. ‘qse.xaqni qqm ‘saadni 000‘8 J° mns 13 J° qnannfnd 
-a.i aqq ainoas oq 'jiujahj s.eaS-cSqiora srqq ux iCq.iado.id iCiranj 
eqq. pn hi ereqs siq jo nz.xijq xreqpig pins eqq iCq aptmi a SvS 
-qioin ptrooas v qnqq uoxqnaiqoap i? .toj ‘sjgiqtinqd aqq jo .laqqo.iq 
-daqs eqq eq oq Snramqo ‘nzmpj xreqpig quo ptre aaSnSq.Tom onres 
siqq qsnreSn 'treipatniS siq iCq .laqqtq aqq 'onqjf ijy inrstrj (puuqjj 
pnn' f unq 5 [ ijy tmqsisjj piling qturejsq sqnepnoclsoj oqq iCq 
paqnqiqsni suav f 8I6I J° t8l paieqnmir sr qoiqAV m jnoddn oqq 

'8061 J° IS p^aqrann qnqq ‘iCjenren 'sqins esaqq jo pnooosoqj, 

•niosnora ,iad •qnoo 

jad i qn qsajaqux qqm ‘yCpiq stqq oq oo°t?j>qJom oqq <Cq poonnApu 
iCjpaqqicupT? saodiu 000'0£ 3° qnotri/Cndo.r oqq oanoos oq ‘{noddt? 
qs.Tq aqq in sqnapuodsoj pnooas pm? qsatj oqq 's.ionwi uoqq ‘snos o.uq 
.taq jo tretprenS sc osjc pm? ‘qqSu muo .ioq m 'inniqnjpin-qnuiuifq 
qx?Aix?£[ ‘/jaxann ‘jnaddc qs.ig oqq ni qnopuodso.i p.nqq oqq Xq 
anoAnj siq ux paqnoaxo 'OOCI 'onnp jo qqpjq oi|q poqvp 'oflnfh.iom 
v eo-iojoa oq 'sjcaddc qnasa.id oqq qioq m qirejjoddn oqq *treq\f uttrs 

' n H ^ITP^S Xq paqniiqsm stm ‘8TGT J° Tc>T '°& M n ! l l M u f 

pjaddc oqq ‘2,061 J° 91 pwaqrann qnqq ‘Xjoimm *opx:m o.ioa\. son.io 
-ap panoiqnaui-qstq asoqq qoiqAv m sqins 0A\q oqq jo qsouj oqj, 

•Aionqonq jo o°pnp oqx?urp.xoqng oqq jo q.inoQ 
9r (I J° ‘6061 ‘aeqoqoo 1° We oqq poqnp q; no ‘eoojnop oavj q.red uj 
papipotu pm? q.red ni pos.iOAOj qonpn ‘ncT *.ioqniOAO»^T jo ijq(;i 
aqq paqnp qqoq 'Avoorqonq ‘qpnQ jo .lonoissrunuoQ jnpipnp oqq jo 
qmoQ aqq jo saaioep oA\q uiojj sjnoddn j;oqvpijosnoo o.n; osoqj # 

— : xosxiM.q.y p.ioq /q pojOAi|np 
si?av sdiqspjo r j .iioqq jo quamoSpuf oqj ^V^P'OJCT 

'Avm Aav m uojqtnopisnoD i? qorr si uoiqoojo : sqonj oqq j|i? 
jo aSpepwotiq v no sqaaqo oonop oqq jt qjjj? v oqnpijnA oq soijddn 
iCjno noiioaja jo onj.iqoop oq t p *( f ») pvwi/jr * A t'fpnj tmoypyQ 
pm: ( (z) mocTdij jo uoptpoQ -a ijy Jmnj f p-Q '?poowj 
GdlUVg Mg i .xad([) VA9BR0JJ pvllff'A UVlfVf / UVy90}[ oq opiuil 
st?av aona.ijo^ pioA a.in sqjiS qnoSniquoQ -g^j oSnd ‘j omn[o^ 
Avnq; ncpnranreqnpjr s,i[y jaoiuy •poq&nqqn snoiqxpuoo qqpw sqjrS 
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sdxqspioq; Jiaqj} ‘paAijap j 9 A 9 Avoq < o[nogqDn-ra , eq 2 i'e£ jo £gjad 
-o.id ajqoAonnm ajigna aqg ui poq aAoq gqJoiui sgnapnodsaj aajqg 
eqg gsajagoi aaAaqoqAV eingdoo ‘seonogsumoixo aqg jopnn f gon pep 
aSoSqjotn qsjg oqq jeqgaqAi 04 so pasm soai uoxgsanT) ojq 'paxjddo 
os r qoi 3 j ui ‘soai gx goqg jon 'sjogxpaxo papsigosMi'amos jo gins aqg g^ 
pjos Snxaq raojj peep gsnjg aqg 01 pssxjdxnoo saxgjedojd aqg jo auxos 
oaos og jepjo ox 'sqqep s^nqgqas eqg jo mogjao jo gnaniifod nx paiTddo 
Smoq jo asodjnd aqg joj peA\ojJoq soaa gx goqg aon f AVopiAV s t qoAA 
’ V K Q W °9 paonoApo ‘gooj 01 ‘svm ‘aSoggj ow gsjp aqg iq paanoas 
aq og pagjodjnd ‘saedru OOO'OS J° ratlB aqg qT 3 qq pagndsxp ‘poogs 
-lapnn sdiqspjoq Jiaqg so 'gon soa\ g j -paap gsrug eqg m JognoaS 
eqg ‘xqnrQqDxi-urBqSrEg jo nos agmnigTSaj aqg aq og nA\oqs soav 
ozjijy uogpig jeqgaqAi (g) pno f pxjoAux ojo ‘^ oAxgoadsa .1 igiad 
-ojd .%tnoj aqg nx oz.xxjq nogpg jo e.ioqs paSaqo aqg pno saxgaad 
-ojd esaqg aSjoqo og gaodjnd ^faqg so joj os f seSx?£gjotn panoxgnatn 
-aAoqo aqg .xaqgaqAX ‘os jx 'pno ‘paspidmoo uraaaqg saxg.iadojd aqg jo 
noxgisodsip pqoA o soav ‘pajegsiSa.x pno qoAio^ pasoaoap aqg /q 
pagnoaxa /pnp ‘5681 '^•ion.xqa i q 30 qgg aqg jo ajngnapnx gsnjg sxqg 
AaqgaqAV (x) ojo noxsioep joj snoxgsanb jodionpid aqg goqg Snxgogs 
nx aajSo sjuaddt? qgoq nx sguapnodsej aqg pun sgmqjaddi? aqj, 

•gnamaSpnf ano nr sjoaddo aqg qgoq qgxAv gjoap jauoxssimraoQ 
pqoxpnp aqg jo ganoQ aqj, *sgnaxna°pnf agoaodas peiaAxjap oqAv 
f dSpv£- agonxpjoqng etuos eqg /q pawg ojoav sgxns esaqg qgog 

'8681 ‘gsnSnyjo 

gsp aqg no paxp ajj qtiaddo goqg nx sguapuodsaj pnooas pm? gs.xq 
aqg ‘snos oAxg poq aq ‘ejxAi gs.xq aqg jo qgoap eqg .Tagjo paxwoni 
‘joaddn gsjq aqg nx gnapnodsa.x paaiqg aqg ‘ajuv pnooas sxq ifg; 'tnxq 
paAXAjns oqAv ‘xno°ag; o.xy noqFixoxj ‘.xagi{°nop eno pno ‘raxq pasoao 
-ap-ajd otfAi ‘jago^nop ano pno snos OAig poq aq ‘iuo®ag; qoqs 
-pogp ‘ojiav gs.rq sxq 'aoxAig paujom /ptiqnSa.x ^[paggxra 
-po soax apj 'goas oxqg aqg jo oopummoqnjq v pno ‘qx>no jo 
Snx^g; gsoj aqg jo .xagstnipj exnx.xg aqg jo nos aqg soai cqAi 'o|no(j 
'pn-tnoqSxo^ qoAnqq jo egogsa eqg og sagoja.x noxgoSxgxi aq-p 

•jaqaj 

pjanaS joj jaioid v si a.xaqg gnq ‘.xoj paiojd jaifaj oqioeds ijno eqg 
si noxgojopap sxqj, ‘paap pxos aqg nx .xognojS aqg ‘jaqgoj paSago 
sxq jo nos egmmgxSaj aqg gon soax aq asnooaq ^jpnooas pun ‘qgiAi 
gpxap jagjoaiaq ‘5681 ‘^’onjqajj; jo qgq aqg pagnp ‘ajngnapnx nxogjao 
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•(g 6 i) 96r "puic or f, a*Ti dm) (e) 

•(SfT) BSl *‘0l«D 6 “H'TI (&68I) (?) ‘TTM 5 (998l) (t) 

c jo snorsrAOxd oqq JO nosnox Aq qsxg ‘iqxodoxd ^ijnrej oqq nr MWp 
&a* oq ‘pojqrqno qon s™ bzjijj nuqpig pres oqq qnqq punoxS oqq 
no ‘Xqrqnn v sum. ‘qsoxoqnr qqpu ‘soodnx 000'S J° raTls 18 J° jnera^d 
-81 ©qq oxnoos oq ‘xnoAtq s.ooSBSqxora srqq nr Aqxodoxd 
oqq ip nr oxnqs srq jo nzxrjtf nnqjng pins oqq Aq 0{nnn eSvS 
.qxom pnooes * qjeqq norqnxtqoop b joj ‘epiqnrejd oqq jo loqqo.rq 
-doqsoqq oq oq gnrmrep ‘nzxrjtf nnqpig ono ptre oogngqxom orans 
srqq qsnreSn ( n«rpxnng srq Aq xoqqtq oqq ‘nnqs qy rnrstra ' 

pun' ‘nuq^ ijy nnqsnjj prying qnAin^ sqnopuodsox oqq ^q 
poqnqrqsni snA\ 'SI6I J° t8I pojoqranu si qorqAv m qnaddn 9qq 

‘8061 J° IS p^oqmnn ‘Aionren ‘sqrns osoqq J o pnooes oqj, 

•tuosnonr .red 'qnoo 

xod j qn qsoxoqnr qqm ‘jfpnj srqq oq ooSngqxom eqq ^q poomsApn 
Ajpoqqrcup't? soodnx 000‘0S J° qnoni Andox oqq oxnoos oq ‘[noddn 
qsxq 8qq nr sqnopnodsox pnooas pnn qsxtj oqq ‘sxonrtn neqq ‘suos OAiq 
xoq jo nvjpxvnS sv osjv pun ‘gqgji vjao xoq nr 'nmiqnjj;-]n-quttiruQ 
qnAvn^j ‘Aqotnnn ‘jnoddn qexg: oqq nr quopuodsox pxrqq oqq iCq 
xnoAnj srq m <poqnoo;x9 (0061 ‘onnp jo qqgg 8qq poqnp ‘oSnSqxoui 
n eoxojno oq ‘sjnoddn quosoxd oqq qqoq nr qmqqoddn oqq ‘nnqg; urns 
-njj ■TOJTJtt poqnarqsnr suav ‘gjgj J° 1ST '°{sl si qoxqAv nr 

qnoddn oqq ‘2,061 J° 92, poxoqnmn qnqq ‘Aqoaren ‘opuui oxoaa sooid 
- op ponoiqnoni-qs'B[ osoqq qqtqAi nr sqrns OAiq oqq jo qs.rq eqjj 

•A\onqonq jo oSpnp oqnnrpjoqng oqq jo qxnoQ 
9l II J° ‘6061 ‘wqoqoo jo qqgg oqq psqnp qono ‘sooxoop OAvq qxnd nr 
poqrpoar pnn q.rnd nr posxoAOi qorqAV ‘xi6I 'JQqmoAoj^ jo qqgp 
oqq poqnp qqoq ‘Aiocrqonqr ’‘qpriQ jo xonorssrniniOQ jisroipnp eqq jo 
qanoQ 8qq jo sooxoop 0A\q raoxj sjnoddn poq-Bpijosnoo o.rn Qsoq j, 

— : NOSNi3iiy p.roq[ ^q poxoAtjop 
si?ai sdiqspxoq; xroqq jo qnornoSpnf oqj^ — d 2 n r ‘9T6X • 

Xvm Aav ui uotqnjoprsnoo v qon si uoiqoojo : sqonj oqq |pt? 
jo oSpojAionq « no sqoojo oonop oqq jr qjr§ v oq-epipeA oq soijddn 
^ino ^norqoop jo~ onrxqoop oq,j , -(g) pomiiy *a %nnj[ duooppiiQ 
ptre f (g) VMddfj Jo uopspoQ -a py Jnsnjp f f Q ‘ypoowj 
sduxvg .tod ([) widssojj pvug 'a uw(V£ unysoy; oq opmn 
sm oono.rjo'jj proA oxn sqjtS qnoSntqnoQ ’ggq oSnd ‘j onmp^ 
Areq nnpmnranqnpj s ( rpy xooray -poqonqqn snoiqrpnoo qqtM sqjrS 
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-THE INDIAN LAW REPORTS, - [y 0 L. XXXVIII. 


gifts with conditions attached. Ameer Ali’s Muhammadan Law 
Volume I, page 133. Contingent gifts are void. Refrence was 
made to Boskun Jahan v. Enaei H ossein (1) per Sir Barnes 
Peacock, G.J.; Yusuf Ali v. Collector of Tippera (2) ; and 
Chekkone Kutti v. Ahmed (3).'. The doctrine . of election only 
applies to validate a gift if the donee elects on a knowledge of 
all the facts : election is not a consideration in any way. 

'1916, July 11th : — The judgement of their Lordships was 
delivered by Lord Atkinson:— 


These are consolidated appeals from two decrees of the Court 
of the Judicial Commissioner of Oudh, Lucknow, both dated the 
13th of November, 1911, which reversed in part and modified 
in. part two decrees, each dated the 25th of October, 1909, of the 
/ Court of the Subordinate Judge of Lucknow. 

The first of the two suits in whi’eh those last-mentioned de- 
crees were made, namely, that numbered 76 of 1907, the appeal 
in which is No. 121 of 1913, was instituted by Mirza Sadik Hu- 
sain Khan, the appellant in both the present appeals, to enforce a 
mortgage, dated the 26th of June, 1900/ executed - in his favour 
by the third respondent in the first appeal, namely, Nawab 
Ummat-ul-Fatima, in her own right, and also as guardian of her 
two sons, then minors, the first and second respondents in the first 
appeal, to secure the repayment of 20,000 rupees admittedly 
advanced by the mortgagee to this lady, with interest at 1 per 
cent, per mensem. 

The second of these suits, namely, that numbered 51 of 1908, 
the appeal in which is . numbered 134 of 1913, was instituted 
by the respondents Nawab Saiyid Hashim Ali Khan, .and 
Nawab Kasim Ali Khan, the latter by his guardian, against this 
same mortgagee and one Sultan Mirza, claiming to be the step- 
brother of the plaintiffs, for a declaration that a second mort- 
gage made by the said Sultan Mirza of his share in all. the 
family property in this mortgagee’s favour, to secure the re- 
payment of a sum of 8,000 rupees, with interest, was a nullity, on 
the ground that the said Sultan Mirza was not entitled to any 
share in the family property, first by reason of the provisions of a 
( 1 ) (1866) 5 W.R., 4. (2) (1892) I.L.R., 9 dale., 138 (143). 

(3) (1887) I.L.R., 10 Mad., 196 (198). 


• ALLAHABAD SERIES. 


641 


VOL. XXXVIII.] 

certain indenture, dated the 5th of February, 1895, hereafter deall 
■with, and secondly because he was not the legitimate son of hi; 
alleged father, the grantor in the said deed. This declaration is 
the only specific relief prayed for, bub there is a prayer for genera 
relief. » 

The litigation relates to the estate of Nawab Zaigbam-ud 
Daula, who was the son of the Prime Minister of the last King 
of Oudh, and a Muhammadan of the Siiia sect. He was ad 
mittedly regularly married twice. By his first wife, "Bad 
shah Begam, he had two sons and one daugater, who pre-de 
ceased him, and one daughter, Raushan Ara Begam, who survivei 
him. By his second wife, the third respondent in the first appeal 
married after the death of the first wife, he had two sons, th 
first and second respondents in that appeal. He died on the Is 
of August, 1898. 

Both these suits were tried by the same Subordinate Judge, 
who delivered separate judgements. The Court of the Judicial 
Commissioner dealt with both the appeals in one judgement. 

The appellants and the respondents in both appeals agree in 
stating that the principal questions for decision are ( 1) whether 
this trust indenture of the 5th of February, 1895, duly executed 
by the deceased Nawab and registered, was a valid disposition 
of the properties therein comprised, and, if so, whether the above- 
mentioned mortgages, so far as they purport to charge these pro- 
perties and the alleged share of Sultan Mirza in the family pro- 
perty respectively, are invalid ; and (2) whether Sultan Mirza 
was shown to be the legitimate son of Zaigham-ud-D.'.ula, the 
grantor in the trust deed. It was not, as their Lordships under- 
stood, disputed that the sum of 20,000 rupees, purported to be 
secured by the first mortgage, was, in fact, advanced to the Na- 
wab’s widow ; nor that it was borrowed for the purpose of being 
applied in payment of certain of the settlor’s debts, in order to save 
some of the properties comprised in the trust deed from being sold 
at the suit of some 'unsatisfied creditors, nor that it was, in faer. s: 
applied. No question was raised as to whether the first mon-Lzt 
did not, under the circumstances, capture whatever intereri fns 
three respondents might have had in the entire item A 
perty of Zaigham-ud-Daula, however derived, Zrr fkui rr 
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there fore base their decision solely' on the points raised by the 
parties and dealt with by the Courts below. 

It was contended in the second suit by Mirza Sadik Husain 
Klmn, the mortgagee, that, between the dates of the marriages of 
the Nawab with the two abovcmentioned ladies, he contracted a 
marriage in tho muta form with an Abyssinian slave girl, named 
Zohra‘ Kainam, who had bicen brought home by his father on the 
occasion of his making a pilgrimage to Mecca and subsequently 
given by the father to him, and that Sultan Mirza-was the offspring ' 
of that union. The fact that such a marriage ever took place 
was denied by the plaintiffs in that suit, and a vast body of evi- 
dence, oral and documentary, was adduced by both sides .on the 
issue of Sultan Mirza’s legitimacy. 

Now, as to tho trust deed of the 5th of February, 1895, it is 
necessary, in order to determine the issue raised in reference to 
it, to consider first, its provisions ; second, the circumstances under 
which, and the purpose for which, it was apparently executed ; - 
and thirdly, the mode in which the property purporting to be 
conveyed by it was subsequently treated and dealt with by those 
having rights over or interest in it'. 

The parties to the deed are the Nawab Zaigham-ud-Daula, 
of the first part Fatima, described as his second wife, of the 
second part; and Nawab Muhammad AJehdi Ali Khan and the 
aforesaid Fatima, described as trustees, of the third part. After 
reciting that the Nawab Zaigham-ud-Daula was seised and posses- 
sed for an estate of inheritance in possession of certain undivided 
shares in certain zemindari villages, and other landed properties 
in Lucknow, and in the districts of Lucknow, Fyzabad and Sita- 
pur, and also of a bouse in Calcutta numbered 13, Russell Street l 
that on the treaty of the marriage with his said wife, Fatima, he 
bad agreed to give her a dower of one lakh of rupees, and also to 
settle upon her a monthly allowance of 100 rupees ; that in part- 
performance of that agreement, and in satisfaction of this monthly 
allowance, he had by a registered instrument, dated the l4tb of 
October, 18S7, transferred to her a certain bouse, described as yield- 
ing a monthly rent of 100 rupees which she bad since enjoyed an 
bad, in addition, already paid to her 1,500 rupees in part-payment 
of her dower, leaving the sum of 85,000 rupees, the balance thereo , 
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unpaid; that he had, by gifts of jewellery and effects of the value 
of one lakh and 50,000 rupees, and otherwise, provided for his 
children by his first wife ; that with a view to prevent further 
disputes, quarrels and litigation between his said wife, Fatima 
and her children, and the children of his first marriage, he was 
desirous of making the settlement thereafter appearing, it was 
agreed between the parties thereto that the said intended settle- 
ment should be in full payment and satisfaction of the dower pay- 
able by him, as therein mentioned. He, in consideration of the 
premises, and in' payment and discharge of the balance of the 
dower payable by him, granted, conveyed and assigned to the trus- 
tees and their heirs all the lands, tenements and hereditaments in 
the schedule to the deed mentioned, to hold the same, subject to a 
certain mortgage therein specified, to the payment of certain small 
annuities to the persons therein named, and to the cost of main- 
taining and managing the said properties and collecting the rents 
thereof, in trust to pay the income of the same to his said wife, 
Fatima Begam, during her life, for her sole and separate use, sub- 
ject to the cost of maintaining and educating his children by her, 
and after her death, in trust for all the aforesaid children living 
at his, the settlor’s, death as tenants in common, in equal shares. 
A power of leasing for a term of six years was given to the 
trustees, and a provision introduced that in case one of the trus- 
tees should die, or be unable or unwilling to act; the Official 
Trustee of Bengal should be appointed trustee in such trus- 
tees’ stead. The deed contains, in addition,. -the usual covenants 
by the settlor for good title and quiet enjoyment. This deed is 
in the English language. It does not contain any formal release 
of Fatima Begam’s right to payment of the unpaid balance of her 
dower. It is executed by the settlor alone. Mr. George Charles 
Farr, his solicitor, and Priya Lai Mullick, described as a solicitor, 
but in fact the clerk of Mr. Farr (to whom the mortgage mentioned 
in it was made), are the witnesses to it. The lady was not examined 
as a witness. No proof whatever, independent of the deed, was 
given that any agreement such as is mentioned in it was ever en- 
tered into between the settlor and his wife, Fatima Begam, to the 
effect that she would accept the provision purported to be made 
foy her by it in satisfaction and discharge of her claim for the' 
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unpaid balance of her dower. That agreement, however, is the only 
valuable consideration moving to the settlor given for the grant he 
makes. Unless and until this agreement is proved to have been 
entered into, the grant and conveyance to the trustees must be 
taken to bo a purely voluntary gift. Though it should be merely 
voluntary, Fatima Begum might, no doubt, acting with full know- 
ledge of hor rights,, deliberately elect to take the benefits conferred 
upon hor by it in lieu of the balance of her dower. If she did so 
elect, she would bo bound by the choice thus made- But that elec- 
tion could not create the agreement between her and her husband, 
which is the solo consideration for the deed, nor could it enlarge 
the operation of the deed itself. Notwithstanding it, the grant 
to the trustees would still remain a purely voluntary gift, and 
the property which it passed would have to be ascertained on 
that footing. Subsequent election could not be held to be a 
substitute for the original consideration. 

The interests granted to the children are contingent on their 
surviving their father. By the happening of that event, the class 
to take is to he ascertained. Children horn after the date of the 
deed, hut alive at the death of the settlor, would be members 
of that class. In addition, the deed fails to provide expressly or 
impliedly for the payment of the income of the property held in. v 
trust on each of three different contingencies. First, the contin- - 
gency of Fatima Begam dying childless in her husband’s life-time; 
second, of her predeceasing him leaving children, none of whom 
survived him ; and, third, of her predeceasing him leaving child- 
ren some of whom survived him. In each of these cases a result- 
ing trust in the settlor’s favour would arise on the death of his 
wife. In the first case, of the absolute beneficial interest in the 
trust. property ; in the second, of the income of that property while 
any of his children lived, and of the absolute beneficial interest 
in it on the death of the survivor of them ; and in the third case, 
of the income of the trust property in the interval between the 
death of his wife and his own. decease. So that the settlor has 
nob by the provisions of this deed divested himself absolutely, but 
only in certain contingencies, of #11 interest in the property' grant- 
ed and conveyed by it. It was contended by Sir- John Simon, on 
behalf of the appellants, that by reason of the conditional nature. 


voL.JxxXvin.] allahabAd SERIES. 64^ 

of this gift to the trustees, the contingent nature of the provision 
for the children, and these contingent resulting trusts in the 
settlor’s favour these dispositions made by the deed were void 
under the Muhammadan law observed by the Shia sect. 

These are no doubt v.ery important points. Owing, however, to 
the conclusions at which their Lordships ‘have arrived on the 
other points raised in the case, they do not find it necessary to 
express any opinion on these points and, therefore, abstain from 
doing so. By the third section of the Oudh Laws Act (XVIII of 
1876) it is enacted that between Muhammadans the Muhamma- 
dan law is to be applied to the many important matters therein 
enumerated, including amongst others, “ wills, legaoies and 
gifts”. The Court of the Judicial Commissioner has held that the 
term “ gifts v as here used, does not include gifts in trust. Their 
Lordships cannot adopt such a narrow construction of the term 
“ gift ” as would exclude any gift where the donor’s bounty 
passes to his intended beneficiary through the medium of a trust, 
so that while a gift by A. to C. direct would be governed by the 
Muhammadan law, a gift by A. to B. in trust for C. would be 
governed by some other law. So to hold would, they think, 
defeat the plain purpose and object of this section of the Statute. 
The Muhammadan law, in their view, therefore, applies to this 
deed ; and the gift made by it, being voluntary, will under that 
law be void, unless it be accompanied by a delivery of such pos- 
session as the subject of the gift is susceptible of. 

In GhaudhriMehdi Hasan v. Muhammad Hasan(l) it is, at p. 
76 of the report, laid down by this Board that, according to Mu- 
hammadan law, a holder of property may in his life-time give away' 
the whole or part of it if he complies with certain forms, but that 
it is incumbent on those who seek to set up such- a transaction to 
prove' that those forms have been complied with, and this will be- 
so whether the gift be made with or without consideration. If the 
latter, then unless it be accompanied by delivery of the thing 
given, so far as it is capable of delivery, it will be invalid. If the 
former, delivery of possession is not necessary, but actual payment 
of the consideration must be proved, aud the bond fide intention 
of the donor to divest himself in pr'cesenti of the property and 5 
(1) (1905) LLJB.J 28 All., 439 (449) ; L.R., S3-I.A. 68 (76). 
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the operation of the deed itself. Notwithstanding it, the grant 
to the trustees would still remain a purely voluntary gift, and 
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that footing. Subsequent election could' not be held to be a 
substitute for the original consideration. 

The interests granted to the children are contingent on their 
surviving their father. By the happening of that event, the class 
to take is to be ascertained; Children born after the date of the 
deed, but alive at the death of the settlor, would be members 
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impliedly for the payment of the income of the property held in x 
trust on each of three different contingencies. First, the contin- - 
gency of Fatima Begam dying childless in her husband’s life-time; 
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survived him ; and, third, of her predeceasing him leaving child- 
ren some of whom survived him. In each of these cases a result- 
ing trust in the settlor’s favour would arise on the death of his 
wife. In the first case, of the absolute beneficial interest in the 
trust. property j in the second, of the income of that property while 
any of his children lived, and of the absolute beneficial interest 
in it on the death of the survivor of them ; and in the third case, 
of the income of the trust property in the interval between the^ 
death of his wife and his own, decease. So that the settlor has 
not by the provisions of this deed divested himself absolutely, but 
only in certain contingencies, of ifll interest in the property grant- 
ed and conveyed by it. It was contended by Sir- John Simon, on 
behalf of the appellants, that by reason of the condftiQnal nature 
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of this gift to the trustees, the contingent nature of the provisioi 
for the children, and these contingent resulting ti'usts in the 
settlor’s favour these dispositions made by the deed were voi< 
under the Muhammadan law observed by the Shia sect. 

These are no doubt very important points. Owing, however, t< 
the conclusions at which their Lordships ‘have arrived on th< 
other points raised in the case, they do not find it necessary t< 
express any opinion on these points and, therefore, abstain fron 
doing so. By the third section of the Oudh Laws Act (XVIII o 
1876) it is enacted that between Muhammadans the Muhamma 
dan law is to be applied to the many important matters therei) 
enumerated, including amongst others, “ wills, legacies am 
gifts”. The Court of the Judicial Commissioner has held that th 
term “ gifts v as here used, does not include gifts in trust. Thei 
Lordships cannot adopt such a narrow construction of the terr 
“ gift ” as would exclude any gift where the donor’s bount; 
passes to his intended beneficiary through the medium of a trusi 
so that while a gift by A. to C. direct would be governed by th 
Muhammadan law, a gift by A. to B. in trust for C. would b 
governed by some other law. So co hold would, they think 
defeat the plain purpose and object of this section of the Statute 
The Muhammadan law, in their view, therefore, applies to thi 
deed ; and the gift made by it, being voluntary, will under tha 
law be void, unless it be accompanied by a delivery of such poi 
session as the subject of the gift is susceptible of. 

In ChaudhriMehdi Hasan v. Muhammad HasanQ) it is, at j 
76 of the report, laid down by this Board that, according to Mi 
hammadan law, a holder of property may in his life-time give awa 
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to confer it upon tlio donee must also bo proved. The case of 

Ranee Khajoqroonnissa v. Rowshan Jehan surpports this state- 
ment of the law (1). 

As six out of the ten hereditaments granted by the deed con- 
sist of undivided shares in certain zamindari villages and parcels 
of land, physical possession is, in their case, impossible, and as to 
{hem, the receipt of the appropriate portion of tho rent or income 
issuing out ol or derived from them is tho only form the necessary 
possession could assurao. Tho validity of tho grant of these items . 
ol property would depend, thorofore, upon whether the trustees 
of the deed, to the oxolusion of all other persons, entered into the 
receipt or enjoymemt of these rents or income, Mr. Re Qrwyther 
contonded, however, as their Lordships understood him, that the 
rule of law laid down by those authorities was altered or qualified 
by the combined operation of “ The Transfer of Property .Act” 
(Act IV of 1882); and “ The Indian Trusts Act ” (Act II of 1882). 
Ho insists that if the deed of gift of immovable property be duly 
registered, delivery of possession is not necessary to make the 
gift valid, or, if necessary, may bo effected at any time during 
tho donor’s life, provided he be then capable of giving the pro- 
perty. By section 122 of the first of these statutes a “gift” is. 
defined to be a transfer of existing movable or immovable pro- 
perty voluntarily without consideration by one person, calling 
himself a donor, to another, called a donee, and accepted by or on ; 
behalf of tho donee. The acceptance must be made during the 
life-time of tho donor, and while he is still capable of .giving. If 
ho should die before acceptance, the gift is void. If the subject; 
of the gift be immovable property, then, by section 123, the .trans- 
fer must be effected by a registered instrument, signed by or on 
behalf of tho donor, and attested by at least two witnesses. By 
section 125 it is.provided that a gift of a thing to two or more 
donees, of whom one does not accept, is void as to the, interest 
he would have taken had he accepted. 

Seotion 55 of the Indian Trusts Act enacts that, .subject, 
to the trust, the beneficiary has a right to the rents and .pro- 
fits of the trust property, and section 56, that where there, 
is only one beneficiary and he is competent to contract, or where, 

(1) (1876) L,R„ 3 1. A., 291 (305). _ - 
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there are several beneficiaries competent to contract and all are 
of one mind, he or they may require the trustee to transfer the 
property to him or them, or to such person as he or they may 
direct. 

Both these Statutes, however, were passed long before the year 
in which the first of the above-cited authorities was decided. The 
122nd section of “ The Transfer of Property Act ’ still requires a 
“ transfer ” to be made of the subject of the gift. This would 
primd facie mean a valid transfer, and would therefore require the 
transfer to be accompanied by delivery of possession. But it is 
argued that there can be no delivery without acceptance by the 
donee of the gift. It implies acceptance, and as acceptance may 
take place at any time during the donor’s life, under the condition 
mentioned , it follows that the required delivery of possession may 
take place at any time during his life under the same conditions. 
Their Lordships think that this line of argument is unsound, but 
even if it were sound, it is not pretended that during the life of 
the donor in the present case anything was done by him which 
would amount to delivery of posseesion of the properties compri-' 
sed in the mortgage deed, or anything done by the trustees or by 
Fatima Begam alone, which would amount to proof of an accep- 
tance of the gift, or of an election to take under the deed of the 
5th of February, 1895, save what happened in a friendly suit insti- 
tuted by the deceased Nawab against the trustees on the 10th of 
September, 1895, to obtain permission to sell the Kothi, 13, Bussell 
Street, Calcutta. This matter will be dealt with in its chrono 
logical order. 

As to the circumstances under which this trust deed was exe- 
cuted, it was eontendedjon behalf of the appellant that the settlor 
was heavily indebted at its date, and that by it he purported to 
divest himself of almost all the property then belonging to him, 
that it w.as merely designed to protect him against the claims of 
his pressing creditors, and was never intended -by him to be an 
operative instrument. It is clear from the entries in the day book 
of Mr. Farr, his solicitor, that Zaigham-ud-Daula did not, at first, 
intend to make any disposition intrust of tho property comprised 
in the deed, audit is equally clear that he never intended that the 
.deed shoud contain any clause releasing his wife’s claim for the 
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unpaid balance of her dower. A clause to that effect was intro-' 
duced by counsel into the draft sent to him to settle. It was' a 
natural and proper provision, if the agreement mentioned in the 
deed between the settlor and his wife had ever in fact be$n enter- 
ed into j but, notwithstanding that the settlor was advised by his 
solicitor to allow this clause to be embodied in the deed, he abso- 
lutely declined to do so, 'and it was accordingly omitted from it. 
Again, while he lived no mutation of names took place as to his 
shares in the zamindari villages or lands to which mutation was 
applicable. 

To some of the properties comprised in the deed mutation, no 
doubt, did not apply. But if this was a genuine transaction, and' 
the deed was intended to be an operative instrument, there was 
no reason why the names of the trustees should not have been 
substituted for that of the settlor on the registry in reference to 
these villages, and many reasons why they should have been so 
substituted. It would have completed the transaction and tend- 
ed to remove all doubt about its nature. That, however, was not 
all. The income of the trust property was never .during the life- ' 
time of the settlor, paid to the trustees or to the wife. Mehdi 
Ali Khan, the father of Fatima Begam, one of the trustees, was 
also mukhtar of Zaigbam-ud-Daula, and he states that the Hakim 
Safdar Husain, the thekadar, made the collections ; that this man 
sent the income of these villages to him, and that he, as such 
mukhtar, brought the money to Zai gham-u d-Daula during the 
latter’s life. This was a direct breach of trust if the deed was an 
operative instrumemt. 

These facts are, no doubt, calculated to throw grave suspicion 
on the gemiineness of the transaction of February, 1895, but 
they do not appear to their Lordships to be sufficiently con- 
vincing to induce them to rest their judgement upon them rather 
than upon other points where, in their view, there is less room for 

doubt. . . 

The written statement filed by the trustees in the friendly . 
suit above mentioned was most relied upon It is dated the J 
of December, 1895. In that suit Mr. Farr was solicitor for Zai-. 
gham-ud-Daula. His partner was solicitor for the trustees. Me \ 
Ali-Khhn gave the instructions to this genttleman. There is no 
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sued upon is, they think, entirely inconsistent with any such- 
intention on her part. ' 

These latter are most significant. On the 7th of September, 
1898, less than six weeks after her husband’s death, proceedings, 
to which she was a party, were instituted to obtain mutation 
of names in reference to~his undivided share in seven zamindari- 
villages. She was presumably made aware of the nature and object 
of these proceedings and the purport and effect of the documents 
that bear her name. If she was then aware of the existence and 
provisions of the trust deed, these proceedings amount, first, to a 
most emphatic repudiation of it ; second, to a most emphatic 
assertion of Sultan Mirza’s legitimacy ; and thirdly, a deter- 
mined efiort, against her own pecuniary interest, and that of her 
children, to confer upon him certain proprietary rights. 

Separate applications were made, one for each village. That 
dealing with the lands of Mahtab Bagh may be taken as typical 
of them all. It purports to be made under the provisions of 
section 6i of Act XVII of 1876 (The Oudh Land Revenue Act); 
Having regard to the contention of the respondents that no 
weight or significance is to be attached to the statements 
contained in documents such as those signed by her in these 
proceedings, unless and until it be proved affirmatively that their 
contents were fully understood by her, it is essential to examine 
some of the provisions of this Statute. By section 61,. it imposes 
on all persons obtaining possession of land or the profits thereof, 
whether by succession, purchase or other form of transfer, a 
statutory duty to give notice of the same, immediately after 1 it 
has taken place, to the tahsildar of the tahsil in which the 
mahal to which the land belongs is situated, or to the .Deputy 
Commissioner of the district. If the notice be given to the 
former that officer is bound to report to the Deputy Commissioner. 
By section 62 the Deputy Commissioner, on receiving this 
notice, is bound to make such inquiry as the Chief Commissioner 
may from time to time prescribe, in order to ascertain the fact 
of the alleged transmission of the property, and,, if the transfer 
appears to have taken" place, he must,. in accordance with t c 

rules made by the Chief Commissioner,' record the same. 

entry, no donbt, does nob prejudice thAright of any[ person w o 
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may claim and establish in a Court of competent jurisdiction a 
right to an interest in the land to ' which the entry refers, 
Sectibn 63 enacts that if the person succeeding, be a minor or 
under disability, tho guardian or other person who shall have 
charge of the property, shall give the notice, and by section 64 
a fine is imposed on any person neglecting for three months to 
give the notice prescribed by section 61. 

These are the administrative duties of a quasi-judicial 
character imposed upon these public officials. It is scarcely 
conceivable that when the application is grounded upon the 
statement contained in a petition signed by a purdanashin lady, 
both on behalf of herself and as guardian of. her children, these 
officials would omit to take adequate steps to ascertain whether 
she knew the purport and effect of the document she signed. He 
would utterly fail in his duty if he omitted to do so, and in the 
absence of all evidence that he did fail in his duty in this 
respect, the maxim omnia praesumuntur reete esse acta must, 
their Lordships think, be applied to the proceedings. 

• Now in the body of the petition it is stated that Zaigham-ud- 
Daula died on the 1st of August, 1898, and that the . five persons 
named, beginning with Sultan Mirza, described as his son, 
were his heirs. The undivided shares of the deceased in the 
several villages to which these heirs became entitled are stated, 
namely, two shares to each of the sons, one share to Raushan 
Ara Begam, the surviving daughter of the first marriage, a 
married lady who died in the year 1904, but whose -husband 
is still alive, and one-eighth share of the entire property to 
Fatima Begam. It is further stated that on the 1st of August, 
1898, these five persons got possession of their respective 
shares jointly, by inheritance. As that was the date of the 
death of the ancestor, physical possession of an undivided share 
being impossible, and no rent having been received by the 
heirs, this can only mean that they gob a right to possession 
by virtue of the interest in his undivided share which they took 
by inheritance. These five heirs of the deceased Nawab then 
pray that after due inquiry his name might be expunged, and 
the names of the applicants, according to their legal shares, 
may be entered on the -register of the zamindari Ohakdari'in 
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his stead. The petition purports to he signed by Sultan Mirza, 
Fatima Begam and Baushan Ara ..Begam, and is endorsed 
thus : Lochan Lai, Pleader.” Upon this application an order 
bearing date the 30th of September, 1898, was made, purporting 
to be signed by the Pargana officer, to this effect : “ In accordance 
with- the reports of the tahsildar the mutation of names is 
sanctioned. Let this be returned for compliance.” 

In addition to this, in the application relating to the village 
of Ghaila, pargana Lucknow, a consolidated statement is made 
by the same pleader, bearing date the 28th of September, 1898, 
setting forth the shares of the same several heirs to the Nawab’s 
interest in seven villages, and the tahsildar’s report, dated the 
28th of September states that Nawab Zaigham-ud-Daula was a 
shareholder in the therein-mentioned villages, which were 
muafi (revenue-free grants) ; that he died on the l8t of August, 
1898 ; that his heirs, whose names were given, were in posses- 
sion in place of the deceased; that proclamation was duly 
issued, but the time had expired and no objection had been filed. 
It was therefore submitted that mutation in favour of the heirs 
in place of the deceased be sanctioned. The names and descrip- 
tions and shares of the five heirs are set . forth, the males being 
described as sons of the deceased. A statement in detail of the 
shares in the villages is then given, and the report winds up with 
the following passage : — 

“ In the reports of the other cases a reference was made to 
this case. In all these case 3 orders for mutation were passed 
with reference to this case; all the cases are of the sumo 
nature.” 

On the same day a statement is made and signed by Chandu 
Prasad Patwari, setting out the same succession to the shares of 
the deceased in this village, to the effect following : — 

(< The above-named five persons (naming them) are the 
heirs and owners according to their legal shares, and are entitled 
to mutation of names. Heard and admitted/ And on <he fth 
of October, 1898, an'order is made and signed by the officer in 
charge of the tahsil to the effect that, the case, being proceeded 
with that day and the tahsildar’s report being perused, it was 
ordered, in accordance with the t^hsildar’s report, that the 
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mutation slips be issued in the names of the deceased ; that the 
fees he realized ; that formal orders be issued; and that, after 
compliance, the files be consigned to the record room. ^ There is 
nothing to show that the requirements of the Revenue Act of 
1876 were not strictly complied with. In the absence of such 
evidence it must be assumed that they were complied with. 
These proceedings accordingly amount to something far more 
important and convincing than a mere admission by Fatima 
Begam of Sultan Mirza’s legitimacy. They amount to the doing 
of an act by her by which an additional sharer in the property of 
the deceased is brought in and is given the right to receive 
portion of the income of that property, which property, if the 
deed were valid, belonged mainly to her and her children, and 
if invalid, belonged to them to a lesser extent. Further, the’ act 
was accompanied by a statement explaining it and setting forth 
the grounds on which it was based, namely, the heirship, as a 
legitimate son, of Sultan Mirza. It would appear to their 
Lordships that the more probable inference to be drawn 
from this treatment of Sultan Mirza is that it is but a continuance 
of the recognition and treatment he received during, the life-time 
of the deceased Nawab, rather than an entire departure from the 
course previously pursued. 

It would he strange indeed if the ill-begotten child of a 
menial servant and a frail negress, never therefore owned as a 
son of the Nawab, or treated by him as such, should be at once 
selected for such an honour. Moreover, it was not a barren 
honour, for if Sultan Mirza speaks the truth, from the time of the 
mutation he and the other heirs f ‘ have been realizing their shares 
of the profits separately.” He does not appear to have been 
contradicted or even cross-examined on this point and the husband 
of Raushan Ara Begam, who is still alive, was not produced to 
prove that his wife, though excluded from ail further participa- 
tion in her father’s assets by the trust deed, did not also receive 
her share of the income of these zamindari villages. 

On the 9th of June, 1899, Fatima Begam applied under section 
10 of Act VIII of 1890, to the District Judge of Lucknow to be 
appointed guardian of the persons and property of her two minor 
sons. The application purports to be signed by her in both her 
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- opacities and by the same pleader, Loeban Lai. It contains a 

- final passage in the usual form to the effect that she knew of 
hef own knowledge that the entire immovable property to which 
the minors are entitled was of the value of 93,300 rupees, of 
which 60,000 rupees represent the Kothi, 13, Russell Street, 
Calcutta, and 15,000 rupees the property situate -in the city of 
Lucknow, leaving a balance of 18,300 rupees as the value of the 
other property ; that they were in possession of this property, 
and that their relatives are, amongst others, Hasan Jhtirza, 
brother of the minors, born of a harem of Zaigham-ud-Daula, 
deceased.. 

In tho schedule to the application, also purporting to be signed 
by her, she sets out the shares of each of the properties 
contained in the trust deed ..belonging to the minors. For 
instance, their share of the Kothi, 13, Russell Street, Calcutta, 
is put down at twelve twenty-sevenths, estimated value 60,000 
rupees ; whereas, under the trust deed, if valid,] they would he 
entitled to the entire interest in this property, subject to their 
mother's life estate. Every item in this schedule is inconsistent 
• with the provisions of the trust deed. 

On the 12th of June, 1900, Fatima Begammade an application 
under section 31 of Act VIII of 1890, to the District Judge 
of Lucknow, for permission to mortgage the shares of the minors, 
together with her own share in the properties therein mentioned 
for the sum of 35,000 rupees, for the purpose of raising money 
to be applied in discharge of the judgement debts of the deceased 
Nawab. Two statements, A. and B., were attached to this 
application, the first setting out the debts of the deceased 
Nawab, and the second, the properties of which he died seised or 
possessed. In the former the name of Fatima Begam appears as 
an encumbrancer on all- the property of the deceased Nawab for 
the sum of 85,000 rupees, the unpaid balance of her dower. In 
the sec'ond, the first number is the Huehliwali- Baradari and 
seventy-eight shops and land situated in.Obauk, City of Lucknow, 
the ancestor’s ' share being four-ninths and the minor’s two- - 
ninths. The annual income -is ■ stated; to be 1,500 rupees. The 
income arising out of the four-ninths sha,re, 125 rupees per. 
month and the charges upon it created by the ancestor are 
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put down at rupees 81,755-7-8, and its estimated value at 25,000 
' rupees, so that there is no beneficial interest -whatever in it. 

No. 15 is Maehrehta, in the district of Sitapur, and No. 16 
the village of Janaura, in the district of Fyzabad, in each of 
which the share of the deceased was four-ninths : both are stated 
to be included in a lease, and the estimated value of each is only 
600 rupees. 

No. 17 is Kothij 13, Russell Street, Calcutta, the ancestor’s 
share in which is stated to be 16 annas, the minor’s half, the 
annual income 7,800 rupees, and the estimated value 55,000 
rupees. The amount due upon this under Mr. Farr’s mortgage 
is stated_to be rupees 20,023-2-3,- and his costs rupees 5,117-13-2 
The shares of the minors are set forth, they are half their 
father’s share, If the trust deed was valid, their j share would 
be the entire of their father’s share. 

On the 26th of June, 1900, the District Judge granted 
permission to mortgage Nos. 2 to 14 on list B. for 16,000 rupees, 
as per terms of the draft mortgage filed. The Bhops in Lucknow, 
and No. 13, Russell Street, Calcutta, being therefore excluded. 

The mortgage now sued upon was executed the same day. 
It purports to be signed by Fatima Begam on her own behalf, 
and- as guardian of her minor sons. 

Her signature is witnessed by her brother and the other 
witnesses, who are described as identifying her before the 
Registrar, and is also signed by Syed Muhammad Mirza. 

The very first recital in this deed is that Zaigham-ud-Daula 
died a natural death in Lucknow, on the 1st of August, 1898, leaving 
him surviving his widow, the declarant, his two minor sons, and 
Nawab Sultan Mirza, his major son, and Raushan Ara Begam, 
his major daughter, as his heirs. It is further recited that the 
District Judge, under the provisions of the 31st section of the 
Act, "VIII of 1890, ordered the declarant to, contract a debt of. 
16,000 rupees on the security of the property of the minors ; 
and that, in compliance with that order and with a view to raise 
money to pay off the amount due on a certain decree named, she 
mortgaged her own share in these properties. 

In their Lordships’ view, the only reasonable inference to 
be drawn from these documents and proceedings is that Fatima; 
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Begam, if aware of the purport and contents of this trust deed, 
consistently treated it as invalid, and never, with full know- 
ledge of its purport and effect— or, indeed, at all- elected to 
accept the provision made by it for her and her children as 
a satisfaction of the unpaid balance of her dower. If she was 
never fully informed of • its purport and contents, any election 
by her to accept the provision made for herself and her children 
by it in discharge of the unpaid balance of her dower would, 
of course, be of no avail. If.this be so, the mortgagee’s rights 
cannot be affected, or his security invalidated, by any course of 
action she might have chosen to take after the execution of the 
mortgage. As regards the receipt of the rent or income of the 
property mortgaged, it must be borne in mind that Fatima 
Begam would have been entitled to an eighth share of it and 
her. sons to their shares of it, even if the trust deed had never 
existed ; and that she, as their guardian, would have been entitled 
to be paid their share as well as her own, while under ; the trust) 
deed the trustees or she herself, with their permission, would 
have been entitled to receive the entire income, so that the 
receipt by her of a portion of the income of any of the property 
comprised either in the trust deed or in the mortgage might be 
equally consistent with her title under the deed or independent 
of it and therefore no proof at all of possession under it/ In the 
mortgage deed of the 13th of September, 1902, it is recited 
that a lease of the Kofchi, 13/ Russell Street, in the city of 
Calcutta, was executed on the 19th of April, 1901, ten months after 
the date of the appellant’s mortgage. The witness, Madho Lai 
Dagar, proves, no doubt, that he 'has received the rent due under 
this lease on behalf of the trustees since the 13th of September, 

1902. ' 

The letters from the agents of the Bank of Bengal at 
Lucknow to the trustees acknowledging dhe receipt from the 

branch of their bank at Calcutta of different suns to be place 

to their credit range from the 21st August, 1901 to Ldy» ^ 

It is not shown precisely what was the true nature ote 
lodgements in the bank at Calcutta, but from their a es 
amounts and! the place of lodgement the inference proba y 
be that they were the rents of the only property belonging 
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deceased Nawab situated in Calcutta. The evidence of Mehdi Ali 
Khan on this point is very unsatisfactory. He states that after 
the Nawab’s death he was accustomed personally to bring from 
Hakim Safdar Husain the shares of Fatima Begam and her 
two sons in the profits of the jagir villages. He then appears to 
..have a dded that he got the profits for Fatima Begam without 
any specification as to whose profits they were, and then, having 
been reminded of his former answer, he said it was true, that 
both answers were true. Under the trust deed Fatima Begam 
would have been entitled to all tbe income, her sons to none of 
it, so that this'evidence is more consistent with the lady’s taking 
against the trust deed than under it. There is no satisfactory 
evidence, therefore, in their Lordships’ opinion, that the trustees 
ever entered, under and by virtue of the trust deed, into receipt 
of the rent or income of the property comprised in the mortgage 
sued upon, and consequently there is no satisfactory proof 
that the possession of this portion of the property, the subject 
of the gift, was ever delivered by the settlor to the trustees. 

Even if the proof of the receipt of the rent of the Kothi, 
13, Russell Street, Calcutta, were so satisfactory as to support 
the conclusion that possession of it had been delivered to the 
trustees at the date of the trust deed, or indeed at any time 
during the life-time of the settlor, which, in their Lordships’ 
view, it is not, the receipt of the rent of these premises, differing 
altogether as they do in nature and character from the property 
mortgaged, separated by many miles from these jagir villages, 
and not forming with them one concrete whole,. would furnish, 
no proof whatever of the delivery by the settlor to the trustees 
of his shares in the villages mentioned in the mortgage. Their 
Lordships are, therefore, of opinion that possession of the property 
mortgaged not , having been proved to have been delivered, the 
gift is, according to the Muhammadan Law applicable to the case, 
void, and that the morbgage sued upon is therefore a valid and a 
binding instrument, and a good security. 

The only question remaining for consideration is the legitimacy 
of Sultan Mirza. The burden of proving his illegitimacy rests, 
according to the pleadings in the first instance at all events, 
on the plaintiffs in the second suit. It would appear to their 
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1916 Lordships that a fallacy underlies some of the. arguments addres- 
• — — sed to them on behalf of the respondents on this point. It 
HngAiu consists in assuming that the fact, even if true, that Sultan Mirza 

was' treated by the Nawab, and especially by his family, 
H T ,An with less' care, kindness, consideration . and respect than the 
sons of the high-born ladies to whom the Nawah had been 
united by nilclca marriages, furnishes proof, of Sultan Mirza’s 
illegitimacy. Under the Muhammadan Law, and indeed under 
the . English Law, the legitimate son of the most low-born, 
debased and degraded woman to whom a man could be 
lawfully united has just the same proprietary right in his 
father’s property as if his mother had been the most well-horn 
and the purest. But it is rather against human nature to 
suppose that this equality before the law should secure equality 
of treatment in the domestic circle. It was also urged that 
the treatment which Sultan Mirza. and his mother received in 
the Nawab’s family was quite inconsistent with his . position as 
the legitimate son of the Nawab, and of her position as the 
legitimate wife, through a muta marriage, of the Nawah 
The misfortune of that argument is that the position m the 
family of both Sultan Mirza and his mother, and the treatment 
both received, especially the latter, is^still more inconsistent with 
her being, as the respondent alleged, the mistress of a menial 
servant, and he the offspring of their intercourse. Even win 
she was pregnant with child she was permitted pnvi ege^ 
it is almost impossible to believe would have een accor ® 
if, her state being known, as.it must have been, 1 was a 
bleto her improper intimacy with a mema servan ^ 
Mirza, when he grew up, turned out to he ra er ^ 

sujet." His connection with theatres displeased h ^ 

His mother had eloped or disappeared. If “ 

illegitimate son of the menial servant th ® re ^ aS &d iffc 0 n 
why the Nawah should not hare 

the contrary he kept him on m w . bad him 

. undoubtedly associated to some esten , evidence bad 

about his person, and, it is apparen ° reaS0 nable 

some regard for him. In their Lordsmps 
inference from all the evidence on [this point is - 
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Mirza was, at all events, the son of Zaigham-ud-Daula and this 
negress. 

The crucial question then is, was he the Nawab's legitimate 
son ? There is no question that Sultan Mirza was the son of this 
woman. That is admitted by all parties. Now four witnesses 
have proved distinctly that the Nawab acknowledged him to be 
his son. That primd facie means his legitimate son : Fuzeelun 
Beebee v. Omdah Beebee (1). 

The first of these witnesses, Nawab Faghfur Mirza, the son 
of Prince Mumtaz-ud-Daula, belonging to the family of the Kings 
of Oudh, states that he knew Zaigham-ud-Daula for thirty to 
thirty-five years, that he knew Sultan Mirza and his mother, 
that he saw the Nawab and Sultan Mirza treating each other 
like father and son, that he went to see the deceased Nawab 
in his- last illness, and' then found Sultan Mirza attending him, 
that the Nawab had been displeased with Sultan Mirza because 
the latter had become addicted to singing and dancing, but that 
as far as the witness could judge the Nawab had forgiven him, 
that fifteen or sixteen years had elapsed since then, and that the 
Nawab on one occasion introduced Sultan Mirza to the witness as 
his son. The second witness, Khan Bahadur Shujaat Ali Khan, 
states that Zaigham-ud-Daula told him that the negress, Sultan 
Mirza’s mother, was his muta wife, that he saw Sultan Mirza 
visiting the family in which Raushan Ara Begam lived at 
Murshidabad, and that this family treated him as a son, as did also 
Zaigham-ud-Daula himself. 

The third witness, Husain Ali Mirza, son of the Nawab 
Nazim of Bengal, states that Raushan Ara Begam was married 
to Mirza Kamyal Bakhsh, son of the late King of Oudh ; that he 
knew Sultan Mirza ; that he saw him with his father Zaigham- 
ud-Daula, who told the witness that Sultan Mirza was his son 
by a muta woman, and that- he saw him once or twice ' visiting 
at Murshidabad during Zaigham-ud-Daula’s life-time. This 
witness was subjected to a cross-examination, presumably consider- 
ed effective, as to the time of the day at which the deceased Nawab 
made this statement to him. The last of these witnesses is 
Munshi Salig Ram. .He says that one day, about fourteen or 
(1) (1868) 11 B. L. R., 60, note ; 10 W.R., 469. 
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sixteen years before be gave bis. evidence, • be, jesting, ashed 
Zaigham-ud-DauIa whence be got this boy Sultan Mirza, and 
be replied that be was bis son by an Abyssinian, bis wife by 
muta, presented to him by- bis, tbe Nawab’s father, that be 
saw Sultan Mirza many times, and saw bis father treat bim as ■ 
a relation, a son, or brother, and not as a servant: 

Tbe Subordinate Judge has criticized in detail tbe evidence - 
m conflict with these statements, and shows conclusively, their 
Lordships think, that much weight cannot be attached to it. 

Putting aside Sultan Mirza’s own evidence, their Lordships 
cannot find any in the case to discredit the evidence of the four 
witnesses above-named. They have no interest to induce them 
to state what they do not believe to be true. The criticism passed 
upon their evidence was, first, that Sultan Mirza was only introdu- 
ced to each of them once, and therefore their recollection is 
unreliable, as if it was to be expected that a father would 
naturally introduce a son to a friend as his son more than once; 
and, second, that they speak to what tool^place many years ago. 
They profess, however, to have a clear recollection of the events 
they depose to ; and the Subordinate Judge,- who had the 
advantage of seeing and hearing them, believed them. Much 
reliance was placed upon two documents in addition to the trust 
deed, which, it was contended, contained a distinct repudiation by 
Zaigham-ud-Daula of Sultan Mirza’s legitimacy, namely, the 
Tarikh Quisari and the memorandum bearing date the 15th 
of February, 1893. Both these documents were composed many 
years subsequent to the dates of the acknowledgements deposed to 
by the four witnesses mentioned. In the first he names his 
children by his first wife and those by Fatima Begam and states 
that there can be no heirs to him but these ; that these persons 
are the owners of and heirs of his property ; and that if any 
other claimant comes forward his claim should be considered 
invalid by the Government. 

In the memorandum he states ' that one of his sons by h| s 
first marriage having died, his three sons, one daughter, and hi® 
wife Fatima, five persons in all, are his heirs, and he P r0C °^ 
to declare that -besides these he has -none, and that if any a 
person comes forward as his heir, other than a son or ( aug 1 
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thereafter born to him. by his wife Fatima Begam, his claim 
shall be considered false and unlawful. 

It is quite evident from these documents that Zaigham-ud- 
Daula was very apprehensive that some person would come 
forward claiming to be his heir, else it would be meaningless 
and purposeless to write thus. These apprehensions- and fears 
would have been irrational if the person whose claim he desired 
to defeat was the well-known progeny of the negress and a 
menial servant. But his fears could easily be accounted for, 
if in fact he had had a son by a muta wife whom he had treated 
to some extent as a son, and who by reason of that treatment 
might be a formidable claimant, but yet whose claims he desired, 
not unnaturally perhaps, to discount. Their Lordships do not 
think that the evidence of the four witnesses above-mentioned 
is rebutted or discredited by these documents. 

If this be so, the rule of the Muhammadan Law applicable to 
the case~is well established : no statement made by one man 
that another (proved to be illegitimate) is his son can make 
that other legitimate, but where no proof of that kind has been 
given such a statement or acknowledgement is substantive 
evidence "that the person so acknowledged is the legitimate son 
of the person who makes the statement, provided his legitimacy 
be possible. Muhammad Allahdad Khan v. Muhammad Ismail 
Khan (1), ' Mahammad Azmat Ali Khan v. Lalli Begum 
( 2 ).° 

It is also well established according to Muhammadan law that 
if a member, of . a family, such as Fatima Begam . was of her 
husband’s family, makes statements touching the sonship or 
heirship of a person, such as are contained in many of the 
written documents she has signed, in reference to Sultan Mirza’s 
heirship, those statements are good evidence of the family repute 
concerning him. Anjuman Ara Begam v. Sadik Ali Khan (3) 
Baqar Ali Khan v. Anjuman Ara Begam (4). 

- On the whole • case, therefore, their Lordships are of opinion 

that the decrees appealed from in these consolidated appeals 

(1) (1888) I.L. R., 10 All., 289 . 

(2) (1881) I. L. R., 8 Cdlo., 422 (433) : L. R., 9 I. A., 8 (18). 

(8) (1899) 2 Oudh Oases, 115, 117, 123, 125. 

' (4) (1903) I. L. R., 25 AH., 238 (247) ; L. R., 80 I. A., 94 (103), 


1916 


Sadik 

Hdsain 

Khan 

v. 

Ha Shim Ali 
Khan. 


/ 



662 


THE INDIAN LAW REPORTS, 


[VOL. XXXVIII. 


1910 


Sadik 

Husain 

Khan 

v. 

Ha shim Adi 
Khan. 



are both erroneous and should ' be .reversed, and the decrees of 
the Subordinate Judge in both should be restored, and. that both 
appeals should be allowed with costs here and below, and they 
will humby advise His Majesty accordingly. 

Their Lordships, however, do not think that they can, con- 
sistently with their duty as members of this appellate tribunal, 
- part with this case without making a few observations, on some 
remarkable features of the litigation out -of which _the appeals 
have arisen. First, as to the question of the duration of the 
litigation. The first suit was instituted on the 30th of ApriL 1907, 
Various applications were made by the parties for extension of 
time. The issues were fixed on the 26th of August, 1907. On the 
19th of June, 1908, the hearing began, and judgement; was delivered 
by the Subordinate Judge on the 25th of October, 1909, two years 
and five months after the institution of the suit. The petition 
of appeal to the Court of the Judicial Commissioner was lodged on 
the 28th of January, 1910, and judgement of the Court was not 
delivered till the 13th of November, 1911. 

An application for liberty to appeal to His Majesty - in 
Council was lodged on the 19th of December, 1911. Permission 
was given on the 13th of December, 1912, but the notice that it 
had been given was not served upon the respondents till the 23rd 
of January, 1913. 

The petitions of appeal were lodged at the Privy • Council 
Office on the 15th of April, 1914, but the appeals were not"' set 
down for hearing till the 27th of October, 1915, that is about eight 
years and nix months after the institution of the suit. 

The second suit was instituted on the 22nd February, 1908. 
The issues were settled on the 30th of Maroh, 1908. The hearing 
apparently began on the 11th June, 1908, and continued at 
intervals till the 27th of June, 1909, It was taken up for argument 
early in July, 1909, was adjourned till the 21st of that month, 
and judgement was not delivered till the 25th of October, 1909. 

The petition of appeal to the Court of the Judicial Conamis 
sioner was not lodged till the 27th of January, 1910, and judge 
ment was not given till the 13th of December, 1911. 

Such delays as these are discreditable to any judicial system, 
and their Lordships have no reason to think they are not to A 
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large extent avoidable. They vastly increase the costs, keep 
litigants in a state of anxious uncertainty, and prejudice their 
interest in many ways. Next, the cross-examination of witnesses 
was so unduly prolonged by the repeated asking of frivolous and 
irrelevant questions, that witnesses had to be re-called two or 
three times, often at considerable intervals, before their cross- 
examination was concluded, and, when re-called, the questions 
already asked and answered were often repeated. The cross- 
examination was thus broken up into several detached portions. 
If it were specially designed, as their Lordships are confident it 
was not, to expose witnesses to the risk of being tampered with, 
and to promote the fabrication of false evidence, no better system 
could be devised for that end than this spliting up of the cross- 
examination of witnesses. 

Again, though the application to examine Fatima Begam 
may possibly have been rightly refused in the first instance, 
having regard to the time .it was made, their Lordships 
cannot but regret that after the case had progressed, and everyone 
saw, as they must have seen, that it was vital to obtain her 
evidence, the Subordinate Judge did not announce to the parties 
that, he was then ready to give permission to have her evidence 
taken, and did not impress upon the respondents in the first suit 
that, as they sought to have declared void the solemn deed this 
lady had entered into and on the faith of which she had obtained 
the appellant’s money, it was their duty to examine her to explain 
the circumstances under which she entered into it. That was 
not done, however. The defendants did not again apply, and the 
case proceeded to drag slowly on without the evidence of the 
witness who knew all about the facts, and whose evidence would 
probably have put an end to the controversy one way or another 
in a few hours. 

Finally, their Lordships feel bound to criticize adversely 
a practice followed in these two cases, which is as illegal as it 
is slovenly and embarrassing. By the 141st section of “ The 
Civil Procedure Code, 1877,” repeated in “ The Civil Procedure 
Code, 1882, ” and practically re-enacted in Order XIII, rule 4, 
of the Rules and Orders passed under the Code of Civil Pro* 
cedure of 1908, it is provided that a presiding Judge shall 
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endorse with his own hand a statement that it (i.e. a document 
proved or admitted in evidence) was proved against or admitted 
by the person against whom it was used. That course' was in 
many instances not followed at the hearing of these two cases, 
with the result that embarrassing and perplexing controversies ' 
arose on the hearing of these appeals as to whether or not certain 
documents, prints of which were - bound up in the record, had 
been given in. evidence. There is no possible excuse for the 
neglect, in this manner, ,of the duty imposed by the Statutes, 
since, so " long ago as the 3rd March, 1884, a circular was 
addressed by the then Registrar of the Privy Council to the 
Registrar of the High Court of Calcutta calling attention to the 
requirements of the then existing law and the necessity of 
observing them. A copy of this circular was sent not only 
to the High Courts of Madras, Bombay and Allahabad, but, in 
addition, to the Judicial Commissioner of Oudh and other Judi- 
cial Commissioners. Their Lordships, with a view of insisting on 
the observance of the wholesome provisions of these Statutes, 
will, in order to prevent injustice, be" obliged in future on the 
hearing of Indian appeals to refuse to read or permit to be used 
any document not endorsed in the manner required. 

Appeals allowed. 

Solicitors for the appellant : Watkins and Hunter. 

Solicitors for the respondents : Barrow, Rogers and Nevill. 

J. V. W. 


appellate criminal. 


Before Mr. Justice Sulidar Lai. 

EMPEROR V. ABDUR RAHMAN * 

Act No. XL V of 1860 (Indian Penal Code), sections 361, 366, 109— Kidnapping 
from lawful guardianship— Completion of offence — Continuous off once— 
Abetment. 

The offence of kidnapping is completed the moment a girl under sixteen 
years of age is taken out of the custody of her lawful guardian and is not an 
ofienoe continuing as long aB the minor is kept out of such guardianship. 
There oan be no abetment of the offence by conduct which commences only 

* Criminal Appeal No. 351 of 1916 from an ardor of J. H. Cuming, Sessions 
Judge of Saharanpur, dated the 28th of March, 1916, ■ 
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alter ,fche minor Las once, been completely taken out of the keeping of the 
guardian and the guardian’s keeping of the minor is completely at an end. 
.Regina, v. Sarnia Eaundan (1), Queen, Empress v. Ram Dei (2), Queen Empress 
v. Ram Sundar (3), CheTcutty v. Emperor (4), Eemai Chattoraj v. Queen 
Empress (5), Chanda v. Queen-Empress (6), referred to. 

The facts of the case are fully stated in the judgement of the 
Court. 

Mr. A. H.G. Hamilton, for the applicant. 

Babu Sital Prasad Ghosh (for the Government Pleader), 
for the Crown. 

Sundae Lal, J. — This is an appeal against the conviction and 
sentence passed on the appellant under section 366, read with 
section 109, of the Indian Penal Code, by the Sessions Judge of 
Saharanpur. Along with the appellant two other persons, viz., 
Yusuf and Haidar Bakhsh, were put on their trial under section 
366 of the Indian Penal Code ; but have been acquitted by the 
learned Sessions Judge for reasons given in his judgement. The 
charge framed against the appellant by the committing Magis- 
trate ran in the following terms, viz. 

“That you on or about the- 21at day of October, 1915, at Debra Dun, 
instigated Haidar and Yusuf, accused, to kidnap Musammat Khatun in order 
that she may be forced or seduced to illicit intercourse, whioh offenoe was com* 
mitted in consequence of your abetment and thereby committed an offence 
punishable under section 366/109 of the Indian Penal Code and within the 
cognizance of the Court of Session.” 

Musammat Khatun, whose age has been found to have been 
under sixteen years was, as found by the learned Sessions Judge, 
the : wife of one 'Sharif Ahmad and, at the time the offence has 
been said to have been committed, was living with her husband 
at Hehra Dun. The other two accused persons* viz., Haidar and 
Yusuf, are related to Sharif Ahmad who has stated that they are 
the sons of the foster-brother of his father. Musammat Azizan, 
whose name figures in che evidence, is the wife of Haidar. Sharif 
Ahmad about this time was out of employment and was maintain- 
ing himself by bringing fuel or wood from the jungle for sale in 
the town. On the day following the Bakr Id, Sharif Ahmad left 
his house as usual in the morning for the jungle, and on returning 

(1) (1876) I. L. R., 1 Mad., 173. (41 (1902) I. L. R., 26 Mad., 454. 

(2) (1896) i. L. R„ 18 All., 350. (5) (1900) I. L. R„ 27 Calc., 1041. 

- (3) (1895) 1 Ii. R., 19 All., 109. (6) Punj. Rec„ 1904, Or. J., 19. 
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home found that the outer door of his house was looked up and 
his wife away from the house.- He made inquiries about her from 
the neighbours, but oould find no trace of her for several days. I 
will leave Sharif Ahmad’s story here and come at once to the 
account given by Musammat Khatun of the circumstances under 
which she left her husband's house. The day after the Bakr Id, 
at about 1. p. m. when she was alone in the house, Haidar and 
Yusuf came to her and told her that her brother-in-law (namely, 
her sister s husband) had come and had called her as her sister 
was very ill. Abdur Rahman is the name of, the brother-in-law. 
He is, however, a person other than Abdur Rahman the accused, 
who is a stranger, and not related to the family of Musammat 
Khatun in any away. She demurred to going '.before the return 
of her husband, but on being pressed to do so by Haidar and 
Yusuf, she left with them after locking the outer door of her 
house and followed them to their house. There she did not find 
her sister’s husband who, she was told, was coming by the evening 
train, she asked them to escort her back to- her husband’s house. 
They said they had then to go to the bungalow of the person in 
whose service they- were, and that they would convey her back 
in the evening to her house and they left her in the house. 

A little while after Abdur Rahman, the accused, came in, where-' 
upon she went into the house as he was stranger. Abdur Rahman 
entered into conversation with Azizan and Imaman (who is the 
mother-in-law of Haidar), and he left them shortly afterwards, 
telling Azizan to come to his house as his wife was very ill. 
Azizan did not go and Abdur Rahman came back to summon 
her to go to his wife. At his request Azizan decided to go. She 
also induced Musammat Khatun to go with her, after , she had 
promised to take her from there to her husbands house; Th e 
two women followed Abdur Rahman to his house and sat there 
for some time, when Azizan went out on some pretence and 
Khatun and Abdur-Rahman were left alone in the place. Abdur 
Rahman locked the doors from-inside and according to Musammat 
Khatun, had sexual intercourse with her by force. He refuse 
to let her go back, and according to Musammat Khatun, is sai to 
have told her that he had paid a lot of money to; Azizan and 
Haidar and that he would let her go back (if she gave ac 
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money. She was found a few days later by the police in the house 
of Abdur Rahman, concealed inside a bos, over which were placed 
a couple of other boxes in a room in the house. Upon these facts 
the three accused persons were put on their trial. I ■ am not 
concerned with the reasons given for the acquittal of the other 
two accused persons, for there is no appeal against their acquittal 
by the Local Government. The only question in appeal before 
me is whether the appellant has been rightly convicted of the 
offence charged, viz., abetment of the offence described in section 
366 of the Indian Penal Code. Under section 361 of the Indian 
Penal Code " whoever takes or entices any minor • • • if . a 
female under sixteen years of age * * * out of tbe keeping of the 
lawful guardian of such minor • * * without the consent of such 
gurdian is said to kidnap such minor • • • from lawful guardian- 
ship.” Where such kidnapping of any woman is with the intent 
that she may be forced or seduced to illicit intercourse, or know- 
ing it to be likely that she will be forced or seduced to illicit 
intercourse, the offence comes within the purview of section 366 
of the Indian Penal Code. 

The question whether the offence of kidnapping is completed 
the moment the girl is taken out of the custody of her lawful 
guardian, or is a continuing offence until she returns back to her 
guardian has been the subject of consideration in several recent 
cases. In Nemai Ghattoraj v. Queen- Empress (1), a Full Bench 
of the Calcutta High Court (Rampini, J., dissenting) held that the 
offence was not a continuing one, but became complete the moment 
the girl was taken, or enticed out of the custody of her lawful 
guardian. The only case in support of the contrary view is that 
of Regina v. Samia Kaundan (2), in which the accused was 
charged with the offence of kidnapping a minor out of British 
India. In that case the offence was not completed until the 
minor crossed the limits of British India. This case was referred 
to in two cases of this Court, viz., Queen-Empress v. Ram Dei 
(3) and Queen-Empress v. Ram Sundar (4) and not followed. 
Tbe judgement of this Court is on the same lines as the judge- 
ment of the Full Bench of the Calcutta Court already referred 

(1) (1900) I. L. R., 27 Oalo., 1041. (3) (1895) I. L..R., 18^12., 350. 

(2) (1876) I, L. B., 1 Mad., 173. (4) (1896) I. L. R., 19 All., 109. 
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to. In a later case in the Madras. Court, Ghehutty v. Emperor 
(1), the Chief Justice Sir Arnold' White observed as follows 
“In support of the conviction it was argued that the offence of 
kidnapping was continuous and that the assault on the, mother 
having been committed, during the continuance of the kidnapping 
the two offences were committed in one series of acts so connected 
together as to form the same transaction. It-has recently been 
held by a Full Bench of the Calcutta High Court in Nemai 
Chattoraj v. Queen- Empress (2), that the offence of kidnapping, 
from lawful guardianship is complete when the minor is actually 
taken from lawful guardianship and that it is not an offence conti- 
nuing as long as the minor is kept out of such guardianship”. 
The case in I. L. R., 1 Mad., 173, was distinguished on the ground 
I have already indicated. In a very similar case which came 'up 
before the Punjab Chief Court, Sir MeRedyth PlowDeN and 
Mr. Justice Roe held that “speaking generally, the keeping 
of the guardian came to an end when the person of the minor 
had been transferred from the custody of the guardian, or some 
person on his behalf, in the custody of some person not entitled 
to the custody of the minor.” They further observed, at page 
21 “But there can be no abetment of taking by conduct which 
commences only after the minor has once been completely taken 
out of the keeping of the guardian, and the guardian’s keeping 
of the minor is comp] etely at an end. Whether the taking was 
or was not complete is a question for determination with refer- 
ence to the circumstances proved in the particular case” ,* Ghanda 
v. Queen- Empress (3). 

I have now to see whether on the evidence it has .been prov- 
ed that Abdur Rahman instigated the kidnapping of Musammat 
Khatun. * 

[His Lordship then dealt with the evidence.] 

Upon the evidence on the record therefore abetment of kid- 
napping has not been proved against the appellant, and the con- 
viction therefore must be set aside. Whether the appellant' is. . 
guilty of any other offence for which he has not been charged is 
not a matter, for me to con’sider here. A1 1 that I have to see is . 

(1) (1902) I. L-R., 25 Mad., 4,U. (2) (1900) I. L. R., 27 Oalc., 1041. 

(3) Puaj., Rac., 190 i, Or. J., 19. 
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•whether the offence of abetment of kidnapping has been proved. 
I hold that there is no evidence to prove the offence charged. 
I accordingly allow the appeal, set aside the conviction and the 
sentence and direct that the appellant be released at once. 

Appeal allowed. 


APPELLATE CIVIL. 


Before Mr, Justice Walsh and Mr. Justice Sundar Lai. 

SHEO SHANKAR and otheeb (Deobee-holdebb) v. CHUNNI LAL 

AND OTHEB8 ( JUDGEMENT-DEBTOBS)* 

Civil Procedure Code, 1908, order XXI, rule 18 — Cross decrees— Set-off— 
Decree for sale on mortgage against purchaser of portion of the mortgaged 
properly— Personal decree for money— Parties not filling the same character. 

A person against whom a'decree foreclosing his right to redeem a property 
_ from sale is passed in his character as a puisne mortgagee or an attaching 
creditor is a judgment-debtor to that deoree in a character different from the 
one in which he holds a decree made in .his favour personally and which is 
enforceable against his judgement-debtor by the arrest of his person and the 
attachment of his property. In the one case he haB obtained his decree for 
costs in his individual and personal capacity In the other he is not ordered 
to pay any sum of money in his individual and personal oapacity, but is only 
given *an option to ido so if he likes to save from sale some property in which 
he is interested. In such circumstances, therefore, rule 18 of order XXI of the 
Code of iGivil Procedure will not be ‘ applicable. Nagar Mai v. Bam Chand 
(1) distinguished. 

~ The facta of the case for the purposes of this report are briefly 
as follows : — 

Sheo Shankar obtained two decrees against Chunni Lai, 
Chnnni Lai obtained three decrees for sale on the basis of three 
mortgages against a number of persons, among whom was Sheo 
Shankar, who had been impleaded as purchaser of a very small 
share of the mortgaged property. Sheo Shankar applied for the 
execution of his decrees against Chunni Lai. Chunni Lai 
pleaded that the amount of his three decrees should he set off 
against J3heo Shankar’s decrees. Sheo Shankar objected to this 
on the ground that his character as decree-holder was quite 
different from his character as judgement-debtor in the decree for 

* First Appeal No. 238 of 1915, from a decree of I. B. Mundle, Subordinate 
Judge of Jaunpur, dated the 20th of April, 1915. 

(1) (1911) I. L. R., 33 All., 2iQ. 
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Gale. The Subordinate Judgo overruled the objection of Sheo 
Shankar. 

Sheo Shankar appcalod. 

Dr. S. M. Sulaiman, for the appellant : — 

Shoo Shankar was made a defendant in the suit of Chunni 
Lai merely as purchaser of the mortgaged property and not in 
his personal capacity. The decree-holder has his remedy against 
the property and the property only. He has no rights against 
Sheo Snankar’s person or his other property. Sheo Shankar 
was merely impleaded as defendant so that he might have an 
opportunity of redeeming the property and not because he was 
liable to pay. Moreover, the portion of the mortgaged property 
which tho appellant holds is very insignificant, and he does not 
caro to redoem it. Tho appellant was not bound to satisfy the 
decree for sale. On tho other hand, the decrees that he has 
obtained against Ciiunni Lai are personal decrees for the 
payment of money. In the caso in which we are the decree? 
holders, Chunni Lai is personally liable to pay on his own 
account, while in the decree in which the appellant- is the 
judgement-debtor ho has been implea"ded as successor in interest 
of his transferors, tho original mortgagors. The two capacities 
are quite different-. 

Mr. B. E. O’Conor, for the respondent : — 

All that a court has to see under order XXI, rule 18, is that 
the decree-holder in one caso is the judgement-debtor in the other 
and vice versa. Rule 18 makes no distinction between n simple 
money decree and a mortgage decree. The case of Nagar Mai v. 
Bam Chand (1) makes no distinction between a mortgage decree 
and a simple money decree. 

Dr. S. M. Sulaiman, ' for the appellant, was not heard m 
reply. 

SUNDAR Lad, J.— These appeals arise out of orders passed-by 
the court below under order XXI, rule 18, of tie. o e o lin 
Procedure. It appears that three suits were filed in the court -of 
the Subordinate Judge of Jaunpur to which the parties or 
most of them were impleaded either as plaintiffs or defendants._ 
The first of these was filed by seven plaintiffs, viz., (1) Jamuua 

(1) '(1911) L D. B., 38 All., 240. 
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Prasad (2 ) Chunni Lai, (3) Laehmi Narain, (4) Bhagwan Das, (5) 
Persobam Das (6) Jairam Das and (7) Sheo Prasad against nine 
defendants viz. — (1) Changur Khan, (2) Sheo Shankar, (3) Haridas 
(4) Rai Rajnath, (5) Bhola Nath, (6) Raghunath Das, (7) Muluk 
Das, (8) Rameshwar Das and (9) Jageshar Das. 

The suit was for sale on a mortgage which the defendants 
pleaded was paid off and discharged. 

The learned Subordinate Judge of Jaunpur dismissed the suit 
with costs, amounting to Rs. 365, awarded to defendants Nos. 2 
to 4 and N os. 6 to 9. The plaintiff appealed against the said 
decree to this Court, and on the 17th of September, 1910, the 
learned Chief Justice (Sir John Stanley) and Mr. Justice 
Banebji dismissed the appeal with costs in favour of the defen- 
dants amounting to Rs. 468-9-9, for the High Court, and affirmed 
the decree of the court below. 

The second suit was by Sheo Shankar and others (the eight 
persons who were defendants Nos. 2 to 9 in the suit mentioned in 
the preceding paragraph) against Jamuna and others (the seven 
plaintiffs of that suit.) 

The suit was for possession of certain properties with mesne 
profits. On the 6th of March, 1911, Stanley, C. J., and Banebji, 
J.,' decreed the said suit with coses and awarded future mesne 
profits, the amount of which was to be ascertained in the execution 
department. Apart from the question of mesne profits, the 
amount of which remains still unascertained, Sheo Shankar and 
others in these cases obtained against Jumna Prasad and others a 
decree awarding them, or some of them, costs of the suits (in the 
amounts as shown in these decrees.) 

These two decrees may be described as decrees of the first set. 

The last suit was one, instituted by Jamuna Prasad and the 
same seven persons, who were plaintiffs in the first mentioned suit, 
on foot of three mortgages, dated the 22nd of February, 1889, 30th 
of October, 1889, and 9th of September, 1893, for sale of the pro- 
perty mortgaged. The first three defendants were the heirs -of the 
mortgagors ; the fourth defendant was a prior mortgagee. Defen- 
dants Nos. 5 to 12 were Sheo Shankar and others (who are named 
as defendants Nos. 2 to 9 in the suit first mentioned) who had pur- 
chased a considerable part of.the mortgaged property, and who 
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were impleaded as such, purchasers. The last two defendants 
(Nos. 13 and 14) were puisne mortgagees of a part of the.property 
mortgaged. The suit was decreed by the court of first instance 
on the 17th of April, 1909, and the decree wa's upheld by the court 
in appeal on the 23rd of April, 1910. The decree was for the sale 
of the mortgaged property. This decree has been put in execution 
as also the two decrees of the first set. In execution of the decrees 
of the first set in -which the proceedings for execution were initi- 
ated by Sheo Shankar, Raghunath Das and Rameshwar Das, the 
property of Jamuna Das and others was attached and put up for 
sale. 


Chunni Lai, Bhagwan Das and Lachmi Narain, three of the 
decree-holders of the decree for sale, have applied to the court 
below to set off the amounts of the decrees of the first set against 
the amount of the third decree (i.e., the decree for sale) under 
rule 18, order XXI, of the Code, and their prayer has been granted. 
It is against this order that the three appeals (one in the case of 
each decree) have been preferred. The case for the appellants 
is that they were made defendants to the decree for sale in their 
capacity as purchasers of some of the mortgaged property. They 
- were not liable personally for the amount of the decree. They 
were impleaded to foreclose their right of redemption as trans-" 
ferees of the mortgaged property which- was of a much smaller 
value than the amount of the decree for sale or even the decrees 
for costs obtained by them. It was to give them the opportunity 
of saving the property purchased by them from sale if they chose 
to avail themselves of the option thus given to them that they 
were impleaded ; they were not bound to pay up the decree in 
question. It was only in their character as purchasers of some of 
the mortgaged parcels that they had been impleaded in that suit. 
They do not propose to save the property so purchased by them 
from sale, but prefer to leave it to the .decree-holders to bring 
them to sale, and to recover what they can of the amount of their 


decree for sale. - 

On the other hand, the amounts awarded to them by the two 
decrees for costs are personally recoverable from Jamuna Prasa 
.and others. They would prefer to recover the amounts due o 
.them on their decrees and have the property purchased by t em 
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mortgage. In a suit for sale on a mortgage under rule 3, order 
5X51 V,“ All persons having ” an interest either in the “ mort- 
gage security, or in the right of redemption shall be-joined as 
parties ” under section 91 of the Transfer of Property Act, 1882, 
besides the mortgagor any one iof- the- following persons may 
institute a suit for redemption, viz. 

"(a) Any person (other than the mortgagee of the interest sought to bo 
redeemed) having an interest in or charge upon the property. 

!' (b) Any person having an interest in or charge upon the right to redeem 
the property. 

• * . * # ’# • 

“ (/) The judgement-oreditor of the mortgagor when he has obtained 
execution by attachment of the mortgagor’s interest in the property, 

“(g) A' creditor of the mortgagee who has in suit for the administration 
of the estate obtained a decree for sale of the mortgaged property.” 

By the combined operation of these two provisions a person 
who is a puisne mortgagee of a part only of the mortgaged pro- 
perty but .whose puisne mortgage comprises numerous other pro- 
perties more than sufficient to meet his claim on the plaintiff’s . 
mortgage has to be made „a party defendant. He may not care 
at all to redeem the small bit of his mortgaged property 
comprised in plaintiff’s mortgage, and be content to realize his 
mortgage money from the other property mortgaged to him. 
An attaching creditor under section 91 (/) of the Act may be in a 
similar position. He may not care to redeem the small portion 
attached by^im and may prefer to rely upon other property 
owned by the debtor for realizing his debt. Similarly a transferee 
of a portion of the mortgaged property (or even of the whole of 
the mortgaged property) may prefer to let the property be sold. 
The question is, do persons impleaded as such who are not liable 
on the contract of mortgage (being no parties to it) but who are 
impleaded to foreclose their rights of redemption “ fill the same 
character ” as that in which they obtained the decrees themselves 

for costs, sought to be set off ? 

“ Apart from agreement, all rights of set-off are purely the 
creation of statute or rules of court ” (Lord HalsbuRY s Laws 
of England, Yol. 25, page 485). The statutes of set-off were con- 
strued strictly by courts of Common Law (Ibid, page 486). Under 
rule 3 of order IX of the Rules of the Supreme Court of 1883, 
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the Judge may if ** such set-off or counter claim cannot he conveni- ' ' 

ently disposed of in the pending action, or ought not to be allow- 

ed, refuse permission to the defendant to avail himself thereof.” Shikar 
I n this country, however, the practice of recording satisfaction 0 LaTj 
of one decree and part satisfaction of the other and issuing execu- 
tion for the balance is governed entirely by rule 18 of order XXI. 

Our Code is, however, imperative on this point, and the court is 
bound to give effect to the plea provided the conditions prescribed 
by the rule are fulfilled. If the contention for the respondent 
be correct, a person impleaded merely in the character of a 
person who has purchased or attached a portion of the mortgaged 
property or who holds a puisne mortgage over a portion of such 
property is compelled to set it off against any decree for a debt 
obtained , by him personally against bis opposite party, which he 
was entitled to recover personally from his debtor. He is thus 
compelled to pay a debt, which he is not personally bound to pay 
and for the payment of which he is under no personal obligation. 

He is compelled to save from sale property which he does not 
care to save and which he is not bound to save from sale. In 
my opinion a person against whom a decree foreclosing his right 
to redeem a property from sale is passed in his character as a 
puisne mortgagee or an attaching creditor, is a judgment-debtor 
to that decree in a character different from the one in which 
heholdsa decree made in his favour personally and which is 
enforceable against his judgement-debtor by the arrest of his 
person and the attachment of his property. In the one case he 
has obtained his decree for costs in his individual and personal 
capacity. In the other ’ he is not ordered to pay any sum of 
money in ,his individual and personal capacity, but is only 
given an option to do so if he likes, to save from sale some pro- 
perty in which he is interested. 

It was suggested in course of the argument that if the property 
in which the appellant is interested as a puisne transferee of a 
very small value the equities of the case might be met by setting 
off only the value of the property in which the appellant was 
interested. If both parties were agreed as to the value of such 
property the ascertainment of the amount to be set off presents 
no difficulty. Rule 18 of the Code, however, contemplates no 
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inquiries when the point is disputed. The sums are ascertained 
.and fixed by the decrees ; all that rule 18 contemplates is the 
mechanical process of setting off one against the other. 

Relianco has been placed on the case of Nagdr Mai v. Ram 
Ohand (1). Xn that case a decree for money was set off against 
a decree for sale by the court below. The holders of the money 
decree applied to this Court for the revision o£ the said order. 
The judgement-debtors in the decree for sale were not impleaded 
in that suit in a capacity different from that in which they had 
obtained their decree for money. The Court (Knox and Kaba- 
MAT Husain, JJ.) in that case saw no reason for interference in. 
revision. In this case the character in which the defendants were 
sued in the case on the mortgage is different from the character 
in which they obtained their decrees for money. For these 
reasons I would decree the appeal and set aside the order made 
by the court below with costs. 

/Walsh, J. — X entirely agree with the judgement of my brother 
Sundar Lai. 

Appeal allowed and cause remanded. 


Before Mr. Justice Walsh and Mr. Justice Sundar Lai. 

I91G NIADAR SINGH (Defendant) v. GANGA DEI (Plaintiff.)* 

June, SO. Act No. IX of 1908 f Indian Limitation Act ), schedule I, article 62 ,— Suit for 

’ money (alum in execution of a decree— Compensation — Suit for money had and 

received. 

In execution of a dcoreo'oortain ronts duo to the judgoment-debtor fromhis 
tenants were attached. Prior to the passing of this dcoreo tho judgement-debtor 
had sold tho property to a third party, Tho deoree-holder got the court amin 
to rcalizo tho ronts duo from tho ‘tenants, and they were deposited in Court 
and ultimately paid ovor to tho deoroo-holdor. The purchaser brought tho pre- 
sent suit against tho deoroo-holdor for tho.reoovory of the money. Held that tho 
suit was for monoy had and received within the meaning of article 62 of 
schedule I to the Indian Limitation Aot, Jagjivaii' Javherdas v. Qulam Jilani 
OJiaudhri (2) dissented from. 

The facts of this case were as follows : — . 

. In 1911, the plaintiff respondent purchased at auction 
zamindari property belonging to one Jangi. She obtained formal 
possession from court in May, 1912. The defendant appellant 
obtained a decree agai nst Jangi and in execution of that decree 
* First Appeal No. 39 of 1916, from an order of Bansgopal, Subordinate Judge 
of Meerut, dated the 7th of December, 1916- - 

(1) (1911) I. L. R., 83 All., 240. (2) (1883) I. L. B-* 8 Bom., 17. - 
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the court Amin went and realized from the tenants the rent due 
to the zamindar of the laud the ownership of which had then 
passed to the respondent. The rent so realized was deposited in 
court and .paid over by the court to the decree-holder (the 
defendant appellant), in August, 1912. The respondent sued the 
appellant for the recovery of the amount claiming interest there- 
on as damages in August, 1915, within three years of the date 
of payment by the court to the appellant. The- Munsif held that 
article 29 of the Indian Limitation Act, 1908, applied to the 
case and dismissed the suit as barred by limitation. The learned 
District Judge held that the case was governed by article 62 of 
the Limitation Act and remanded the case for trial on the 
merits. The defendant appealed to the High Court. 

Babu Harendva Krishna Muherji, for the appellant : — 

The Munsif was right in dismissing the suit. The money was 
brought into court and paid to the defendants in August, 1912. 
The plaintiff claims, not the actual coins but compensation for 
wrongful seizure. The money obtained by the defendant 
appellant was movable property. It was seized by process of 
law. We had an attachment order in, our favour. The Amin 
■went on the strength of this attachment order and obtained 
money from the tenants. This amounts to seizure and the case 
is governed by article 29 of the Limitation Act; Jagjivan 
Javherdas v Oulam Jilani Ghaudhri (1). He submitted that 
(1) the plaintiff could not claim the return of the identical coins 
which the defendants took away. Further, in his plaint he claims, 
interest as damages, which is an equivalent term for compen- 
sation. (2) The seizure was certainly wrongful, the defendant 
attached the property not of his judgement-debtor but of a third 
party. It is nob a case of money had and received, as the 
money was removed by the defendant from the court not for 
the plaintiff’s use but for his own use. Article 62 applies 
when the defendant obtains the money ' by deceit or fraud and 
not when he takes it asserting a title thereto p Yellammal v. 
Ayyappa (2). 

Pandit Mohan Lai Sandal, for the respondent, was not 
called upon. 

(I) (1883) LL.R., 8 Bom., 17. 
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1916 Walsh, J. — This case has been thoroughly argued. But 

Nxadab real] y P°^ nt hardly open to discussion. The plaintiff, sues 
Singh _ to recover from the defendant certain money which has been 
GanqaDei, received by the defendant, in the form of rent paid to the 
defendant through the court under a . decree entitling the 
defendant to receive such rent as against the tenants, but in 
respect of property of which the plaintiff was entitled to the 
possession, and also to the , receipt of the rents. It is suggested 
that for such an action the Limitation Act provides one year’s 
limitation by reason of the terms of article 29, that is to say, that 
it is an action for compensation for wrongful seizure of movable 
property under legal process’.' It is nothing of the kind. The 
moment one appreciates the distinction between tort and ' 
contract all difficulty disappears. Assuming for a moment that 
such money can be movable property, it is obvious that it has never 
been in the possession of. the plaintiff at all. Compensation for 
wrongful seizure is another way of stating a -claim for damages 
for tort in detinue or trespass. There can only be wrongful 
seizure when the property was in the . possession of the person 
who is setting up the wrong. An action for detinue involves the 
proof of a right to actual possession, and of a deprivation of posses- 
sion. In the case now before .the court there was no seizure ; 
there is no tort, that is to say, there is nothing wrongful in. the 
sense in which it is_ used in the article ; there is no claim for 
compensation, and I very much doubt whether rents payable 
under these circumstances are movable property at all. It' is 
quite clear that money received by B from a third person, 
to .which A t is rightfully entitled, is money which, from the 
date of .its receipt by B, B is under an implied contract to 
pay to A. The cause of action which A has for that 

implied contract has always been known to the common law 
as an action for money Lad and received by the defendant 
to the use of the plaintiff. That is what the present suit is 
really for, and article 62 of the first schedule to the Limitation 
Act is the appropriate article. I think the case of Jagjivan 
Javherdas v. Gnlam Jilani Chctudhri (X) was wrongly 
decided. 

(1) (1883) I. L. R., 8 Bom., 1 . 
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The appeal must be dismissed with costs. 

SuNDAR Lal, J, — I am of the same opinion. 

' By the Court. — The appeal is dismissed with costs. 

Appeal dismissed. 

Before Mr. Justice Biggott and Mr. Jzistice Lindsay. 

KaNHAIYA LAL and others (Defendants) v. KISHORI LAL and another 
( Plaintiffs) and DULI OH AND (Defendant).* 

Hindu Law — Hindu widow — Effect of compromise cntorcd into by a Hindu 
widow with a limited estate — Bights of reversioners. 

A Hindu widow in possession as such o£ lior husband’s estate brought a 
suit for possession of two shops on tho aUogation that ,_they formed part of her 
husband’s estate. Tho suit was compromised, tho oGcot of which was that 
the widow recognized (ho defendants as full proprietors and they, on tho other 
hand, had to pay a certain sum of money. To raise this monoy they mortgaged 
the two shops. Tho mortgagoo brought a suit for sale and tho shops were 
purchased by H., at the auction salo. Aftor tho death of the widow the 
reversioners of her deocased husband broughtja suit to recover possession of the 
aforesaid shops. 

Held, that a compromise ontored into by a Hindu widow with a limited 
estate, resulting in the alionation of property forming part of her husband’s 
estate, cannot bind tho roversionors, unless it is shown that it was for such 
purposes as would justify a salo by a Hindu widow — Imrit Konwur v. Roop 
Jfaram Singh (1), Musammat Raj Kunwar alias Shco Murat Koer v. Musam- 
mat Indcrjit Kunwar (2), Rajl-akshmi Dascc v. Katyayani Dasec (3), Khunni 
Lal v. Qobind Krishna Heroin (4), Mahadci v. Bdldeo (5) and BihariLalv. 
Baud Husain (G), roforred to. 

The facts of this case were as follows : — 

Kunj Lal and Dull Chand were in possession of a certain 
shop. They were sued for rent by Musammat Lachcho, widow 
of Dwarka Das, who alleged that the shop had belonged to her 
husband. The suit was dismissed by the appellate court in 1894. 
After that, in October, 1894, Musammat Lachcho^ together with 
her alleged-adopted son Chunni Lal brought a suit against them 
for possession. That suit was compromised on the 9th of April, 
1895, on the terms that if the defendants deposited Rs. 1,500 
within six months, they should be considered to be in proprietary 

# First Appeal No. 379 of 1914, from a decree of Banks Bihari Lal, 
Subordinate Judge of Aligarh, dated the 10th of July, 1914. 

(1) (1880) 6 0. L. R., 76. (4) (1911) I. L. R„ 83 All., 356. 

(2) (1870) 5 B. L. R., 585. (5) (1907) I. L. R., 30 All., 75. 

(3) (1910) L L. R„ 38 Oalo., 639. (6) (1913) I. L. R., 35 All. 240. 
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miG possession from that date, otherwise the suit would be decreed. 

Kanhaiya To raisc bllis amount as we ^ as for other purposes Kunj Lai and 

Lai, Duli Chand hypothecated, on the 7 th of October, 1895, the shop in 

Kisnoiu Lai,. ^ avour oi Kundan Lai, and left Rs. 1,500, with the mortgagee 
for deposit in court. The amount was duly put in. . Kundan 
Lai sued to enforce his mortgage against Kunj Lai and Duli 
Chand ; the suit was decreed on the 19th of November, 1900; in 
•execution of the decree the shopiwas sold by auction and purchased 
by Harmukh Rai in 1901. Harmukh Rai obtained possession. 

In the meantime, on the 29th of September, 1899, Kishori 
Lai, reversioner of Musammat Lachcho, brought a suit fora 
declaration that Chunni Lai’s adoption- was invalid and a declar- 
ation that all transfers which had beentmade by Chunni Lai and 
Musammat Lachcho would be inoperative after the death of'. 
Musammat Lachcho. Kunj Lai and Duli Chand were also made 
defendants to the suit, and' the transfer of the -shop in their 
favour by virtue of the compromise decree was included in the 
list of transfers sought to be set aside. This suit was decreed 
on the 11th of February, 1902 ; the decree was ^reversed by the 
High Court but restored by the Privy Council on the 15th of 
December, 1908. Kundon Lai was never made a party to this 
litigation. 

Musammat Lachcho died in 1904. In 1913, a suit was brought 
by Kishori Lai and another for declaration of ownership and for 
possession of the shop and for recovery of mesne profits against 
the heirs of Harmukh Rai and others, on the ground that the 
auction purchase was of no effect. This suit was decreed. The 
heirs of Harmukh Rai appealed. 

Munshi Banna Lai, (with him The Hon ble Dr. Tej 
Bahadur Sapru and Babu Girdhari .Lai Aggrwala), for the 
appellants : — 

The first suit for rent was brought against' Kunj Lai and 
Duli Chand by Musammat Lachcho as representing the estate 
of her deceased husband.. She obtained a decree from the first 
court, and it was in appeal that she lost the suit. It must be 
taken, therefore, that the suit was fully and fairly prosecute 
by her. It is not shown that there was any fraud or collusion. 
The judgement in the rent "suit' which was obtained against 
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the widow in her representative character without fraud or 
collusion and after full contest is binding upon the estate, and 
the plaintiffs cannot go behind it and question the title of Kunj 
Lai and Duli Chand, the predecessors in title of the appellants. 
In the view that Kunj Lai and Duli Chand did not acquire 
title to the shop from the dismissal of the rent suit, they did so 
as the result of the compromise decree. The compromise was a 
reasonable settlement of doubtful and disputed rights. Musam- 
mat Laehcho had no documentary evidence to support her alleged 
title to the shop; the defendants had been long in possession, 
of it ; and the former suit had been lost by her. Under these 
circumstances she acted wisely in entering into the compromise 
- and making the best of a bad situation. Such a compromise is 
binding upon the ' reversioners, especially where the 'property 
ha3 subsequently changed hands ; Bihari Lai v. Laud, Husain, 
(1) and Ehunni Lai v. Gobind Krishna, No/raim (2). The 
plaintiffs in attacking the compromise forget that but for it 
there was every likelihood of Musammat Lacheho’s suit for 
possession being dismissed, with the result that the shop would 
have been absolutely lost to the estate of Dwarka Das. The 
decree in Kishori Lai’s suit is not binding upon the appellants. 
Neither Kundan Lai nor Harmukh Eai was [a party to that 
suit. The fact that Kunj Lai and Duli Chand were made 
parties does not help the plaintiffs : for, s, decree obtained 
against the mortgagors of the mortgage does not affect the 
rights of the mortgagee ; Lila Bam v. Amir Beg am (3) and Soshi 
Bhusv/n Guha v. Gogan (thunder Shako, (4). Kundan Lai, there- 
fore, was not bound by that decree: nor was Harmukh Eai 
bound: he, as auction-purchaser in execution of a mortgage decree, 
represented the interests of the decree-holder Kundan Lai. 
Harmukh Rai was a bond pie purchaser for value and as such 
acquired a good title. 

Munshi Gohul Prasad, (with him Mr. B. B. O’ Conor), lor the 
respondents : — 

The dismissal of Musammat Lacheho’s suit for arrears of 
rent did not confer any title upon Kunj Lai and Duli Chand, 

(1) (1913) L L. B., 3-5 AIL, 240. (3) (1833) L u. B„ 3 AIL, 324. 

(2) (1911) LL. E„ 33 AIL, 355. (4) (1S34) I L. B., 22 Gab., 334. 
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1916 No question of title was decided in that suit. It failed for want 
Kanhaiya of proof of the contract of tenancy alleged by her. The compro* 
L J r ‘ mise decree relied upon by the appellants is not binding upon 
Kishori Lal. the reversioners. A Hindu widow, who is a qualified owner, 
cannot be party to a consent decree so as to bind the inheritance 
in the hands of the reversioners. It is only a decree obtained 
against the widow after full and fair contest that can have such 
an effect ; Imrit Konwur v. Hoop Hardin Singh (1), Raj- 
, lakshmi Dasee v. Katyayani Dasee (2), Gobind Krishna 
Narain v. Khunni Lal (3) and Mahadei v. Baldeo (4). The 
cases relied on by the appellants are cases of family settlements, 
in which class of cases different considerations arise. The 
effect of the compromise decree was merely to create in favour 
of Kunj Lal and Duli Cliand an alienation of the shop by 
'Musammat Lachcho. In the absence of proof of legal necessity 
the alienation by the widow passed no more than her own -limited 
interest and ceased to be operative after her death ; Musammat 
Raj Kunwar v. Musammat Inderjit Kunwar (5). The 
dismissal of the suit for rent in no way jeopardized the 
* title of Musammat Lachcho ; there is no justification for suppos- 

ing that her suit for possession was likely to be dismissed. On 
the other hand, the compromise in fact recognized her title. 
She was acting in bad faith in securing Bs. 1,500 for her own 
pocket by parting with her husband's property. 

Munshi Panna Lal, was heard in reply. 

PlGGOTT, and Lindsay, JJ.:—This is a litigation in respect of 
two shops in the town of Hathras. There were three sets of 
defendants originally impleaded, but we are really eonceimed 
only with the case as between the plaintiffs and the first set of 
defendants, namely Kanhaiya Lal and two members of his family. • 
The suit related to two adjoining shops which may conveniently 
be spoken of as shop No. 1 and shop No. 2. The- plaintiffs 
admitted that the defendants of the first party were iu actual 
occupation of the shops, but alleged them to be in occupation of 
both shops as tenants. With regard to shop No. 1, the-e 

(1) (1880) 6 0. L. R., 76. " (3) (1907) L L. B-, 29 AIJ, 487. 

(2) (1910) I. L. R., 38 Calc., 639. (4) (1908) I. L- B., 30 All,, 75. . 

(6) (1870) 5 B. L. R-, 585. 


VOL. XXXVIII,] 


ALLAHABAD SERIES. 


683 


defendants admitted the plaintiff’s title. They pleaded that they 
had as a matter of fact paid the rent due from them to date and 
so denied the plaintiff's right to any relief in respect of this 
particular shop. We are concerned, so far as the appeal before us 
goes, only with the question at issue between the parties about 
shop No. 2. The title of the plaintiffs in respect of this shop is 
simple. They are the reversioners of one Bohra. Dwarka Das, who 
died in or about the year 1854 A. D. leaving him surviving two 
widows. One of those widows, Musammat Lachcho, survived the 
• other and continued to represent the estate of her husband up to 
the time of her death in 1904. The title of Kanhaiya Lai and his 
co-defendants in respect of ihe shop in question may be set forth 
in this. way. Harmukh Rai, father of Kanhaiya Lai, purchased 
this shop at auction on the 24th of July, 1901. The sale was 
held on a decree, dated the 29th of November, 1900, in a suit 
brought by one Kundan Lai against Kunj Lai and Duli Clmnd. 
These persons had made a mortgage of this shop in favour of 
Kundan Lai on the 7th of October, 1895. There can be no 
doubt that Harmukh Rai as auction purchaser thereby acquired 
the right, title and interest of Kunj Lai and Duli Chand in this 
shop No. 2. The question. really in issue is what that title was. 
The court below has found in favour of the plaintiffs on the 
question of title and has overruled all the objections taken by 
the contesting defendants, except with regard to the alleged 
payment of rent on account of shop No. 1. The appeal of 
Kanhaiya Lai and his co-defendants is against the decree of the 
court below awarding to the plaintiffs possession of shop No. 2 
with mesne profits There are seven paragraphs in the memo- 
randum of appeal to this Court. The first and the seventh of 
these are argumentative and general. The points taken in the 
remaining paragraphs are substantially four. (1) It is contended 
that the plaintiffs have failed to prove their title as owners of 
the shop in question. (2) It is pleaded that there is some bar 
of limitation against the plaintiffs’ suit. (3) It is contended 
that the ownership of the shop in question had passed to Kunj 
Lai and Duli Chand, through whom the plaintiffs derived their 
title, by reason of valid transfers under circumstances to be 
presently considered. (4) It is pleaded that the position of the 
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I9i6 defendants appellants is that of bond fide purchasers for value and 

Kanhahta * n aT1 y case they are entitled to he compensated for expen- 

Lai. diture incurred by them upon improvements. We may take 
Kibhobi Lin, up these points In order. 

[The judgement then proceeded to discuss the evidence.] 

The whole of this evidence taken together seems to be quite 
sufficient to prove that Dwarka Das was the owner of shop No. 2 
and to justify the inference that he continued to be the owner of 
the same up to the time of his death and was succeeded by his 
widow Musammat Lachcho. 

This of course is subject to a finding in favour of the plaintiffs 
on the question of limitation. 

[The judgement again proceeded to discuss the evidence.] 

We therefore find that the plaintiffs have proved their title, 
and we are satisfied that they have brought their suit within 
limitation. 

We now come to consider the most important issue in the 
case, namely the .question whether Kunj Lai and Duli Chand 
had acquired a good title to this shop under a certain compromise 
decree, dated the 9th of April, 1895. We have already referred 
incidentally to the fact that one Chunni Lai claimed the estate 
of Dwarka Das as his adopted son. There was prolonged and 
complicated litigation before the claim of Chunni Lai was 
disposed of and this question was definitely decided against 
Chunni Lai by their Lordships of the Privy Council on the 15th 
of December, 1908, when they disposed of certain consolidated 
appeals then pending before them arising out of previous litiga- 
tion in this country. There is no question of the rights of 
Chunni Lai arising in the suit now before us. The matter is 
referred to by us. only to explain the previous array of Chunni 
Lai as a co-plaintiff with Musammat Lachcho in a litigation 
which we are called on to consider. It would seem that during 
the year 1893, there was friction between Musammat .Lachcho 
and Kunj Lai and Duli Chand, who were then occupiers of this 
• shop No. 2. Musammat Lachcho brought a suit in. her own 
'lame to recover certain money as arrears of rent for this shop. 
This suit was decreed by the court of . first instance on the 
15th November, 1893, but was dismissed on thp 7th of June, 1894, „ 
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by the court of first appeal. We find from documentary evidence 
on this record that this dismissal had nothing to do with any 
claim of Cbunni Lai, or with any doubt as to the proprietary 
title of Musammat Lachcho. The claim for rent was dismissed 
simply on the finding that Musammat Lachcho had failed to 
prove the rent agreement on which she was suing. It was, 
however, presumably in consequence of this dismissal that, on the 
22nd of November, 1894, a second suit was filed by Musammat 
Lachcho and Chunni Lai jointly against Kunj Lai and Duli 
Chand, to establish their title to k this shop and to recover posses- 
sion. This suit ended in a compromise which was made the 
basis of a decree passed on the 9th of April, 1895. The com- 
promise is printed at page 26 It. of the record before us. The 
parties in question agreed that a decree for proprietary posses- 
sion be passed in favour of the then plaintiffs, Chunni Lai and 
Musammat Lachcho, but this decree is subject to a condition. 
It is provided that, if the defendants Kunj Lai and Duli Chand 
pay into court for the benefit of the plaintiffs within six months, 
Kb. 1,500, with interest, they shall then be considered to be in 
proprietary possession of the shop in question from the date on 
which such payment is made. We know that it was in order to 
raise money for the payment of this sum of Rs. 1,500, as well as 
in return for a certain further advance, that Kunj Lai and Duli 
Chand proceeded to mortgage this shop in favour of Kundan 
Lai, and it has already been explained how the latter was 
eventually compelled to bring a suit upon his mortgage, and 
how the title of the contesting defendants is derived from the 
auction purchase on Kundan Lai’s decree. The question is 
whether by this compromise decree Kunj Lai and Duli Chand 
did or did not obtain proprietary title to the shop in question, 
that is to say, a title binding upon the reversioners. According 
to the case for the plaintiffs respondents they acquired nothing 
more than Musammat Lachcho was competent to transfer, 
namely, that lady’s life, interest. If this contention is sound, 
then Harmukh Rai as auction purchaser also acquired a pro- 
prietary title terminable with Musammat Lachcho’s death, 
and he had no valid title to plead against the present plain- 
tiffs. 
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The case-law on the. question of the effect; of a compromise 
deci ee obtained against a Hindu female in possession of limited- 
interest or estate may be said to go back to tbe decision of their 
Lordships of the Privy Council in Imrit Konwur v. Roop 
N arain Singh (1). The question directly in issue in that suit 
was in regard to the validity of an adoption. At page 81 of 
tlie report certain general remarks are made as to the effect 
of litigation agaiust a Hindu- widow, when such, litigation 
results in a compromise decree. That case has been considered 
and the principles believed to be laid down therein have been 
followed in subsequent , decisions of various High , Courts in this 
country. We may refer to Musammat Raj Kunwar alias Sheo 
Murat Koer v. Musammat Inderjit Kunwar (2), Rajlalcshmi 
Basse v. Kalyayani Dasi (8), Gobind .Krishna, Narain v. 
Kkunni Lai „ (4) ; and Mahadei v. Baldeo (6). Hollowing 
broadly the principles derivable from these cases,.the correct, view 
would seem to be that the compromise decree of the 9th of April, 
1895, which we are now considering, was in effect nothing more 
than an alienation on the part of Musammat Lachcho of a shop 
which had formed part of . tbe estate of her late husband. . Such 
alienation could only bind the reversioners , if it. were shown 
to have been made for, such purposes , as would justify a sale by 
a Hindu. widow. No question of this sort is raised in the, case 
now before, us. It is, however, contended that , the. general 
principle that a decree obtained by compromise against a Hindu 
widow representing the estate of her, late husband, will not , bind 
the reversioners is subject to certain qualifications, It has been 
pointed out .to us that the decision of this , Court, in Gpbind 
Krishna Narain v. Khunni Lai (4) . was -.actually reversed 
by their Lordships, of the Privy Council, . vide- Khunni Lai v. 
Gobind. Krishna Narain (6) and, we- .have ..also been -referred 
to another case Bihar i. Lai v. Baud Husain (7).., , In, both 
these cases the . litigation . was between members , of , ; the same 
family and their Lordships took the view [that the compromise 
decree was of the nature., of a family settlement. . They laid 
(1) (1880) 6 0, L, R.,76. , (4); (1907) I. L., 29 All.; 4S7.,. ; ; . r ,j 

: (2) (1870) 6 B. L. R., 585 4 ' (5) ‘(1908) I,n. R-, 30Ail.,7o. . , , 

(8) (1911) I, L. R-, 38 Ottlo., 639, (0) (1911) If I* R-* 33 AH., 35ft 

(7) (1913) 1. L> R., 35 All* 240, ■ ~ 
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down, however a test ' which appears to tell very strongly 
against the'- appellants- .in, the case now before us. They said 
that the true test to' apply to a transaction which is challenged 
by the reversioners as an alienation not binding upon ' them 
is “ whether the .alienee derives title from the holder of the 
limited interest of, life tenant.” Now on the terms of the 
compromise decree which we are now considering and which have 
already been;set forth, it is obvious that the alienees, namely 
Kunj Lai and Duli Chand, derived their title from the holder 
of a limited interest, namely from Musammat Laehcho. We 
disregard, of course, the position of Chunni Lai as a co-plaintiff, 
because the question of his alleged adoption has been finally 
determined in the negative. Tne decree itself recognizes the 
right of the plaintiff Musammat Lacheho, who, along with Chunni 
Lai, had sued to. recover possession ot the property. It contains 
what is virtually a covenant -to transfer the shop in favour of 
the defendants on payment of Bs. 1,500, to be made within 
the specifi cl time. We do not think that the doctrine of family 
settlement can or ought to be extended to suits in which the 
parties to the litigation were undouotedly not members of the 
same family. It seems to us that the general principle laid 
down by this Court in Mal^dei v, Baldeo (t) applies to the 
facts now before us. The contention of the appellants- therefore 
that Kunj -Lai and Duli Chand had a valid title under the 
compromise decree of the 9th of April, 1895, in our opinion 
fails. 

The only other point taken is that the appellants should le 
treated as bond ■ fide purchasers for value. We do not think- 
that the doctrine embodied in section 41 of the Transfer of 
Property Act, No. IY of 188'2, - has any. possible application- to 
the facts now before us. The plaintiffs in the present case are 
reversioners suing to recover their, own property by the avoid- 
ance of; an . alienation made by a i Hindu widow. They cannot 
be said to have done - anything ; to ; put. forward that' widow- as 
holding: an estate larger than . that- actually - possessed by her. 
The contesting defendants must suffer by reason of the defective 
title of the original mortgagee from whonTthey as auction- 
(i) \1908) I. L, R., 30 All',, 75. , 
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purchasers derive their own. There had been a cross-objection 
filed on behalf of the plaintiffs, contesting the dismissal of their 
claim in respect of shop No. X and also with regard to part of 
the plaintiffs' claim on account of shop No. 2. On this point we 
think it sufficient to say that there is nothing in the evidence 
to lead us to differ from tho conclusion arrived at by the learned 
Subordinate Judge. 

The result is that the appeal and cross-objection both fail, 
and wo dismiss them both with costs. 

Appeal dismissed. 


Before Mr. Justice Walsh. 

W. E. Mo GOWAN v. JOHN GEORGE Mo GOWAN. • 

Act 2fo. IF of I860 ( Indian Divorce Act), section 87 -Practice- 
Alimony — Discretion of Court. 

Ecld that tho power to rrmko an order for alimony in favour of the wife 
after a decree for divorce obtained by tho hueband on tho ground of adultery 
ie diBorotionary. In a case whoro thoro was no suggestion that tho husband’s 
conduot had led to tho wifo’s misconduot and tho wifo-was in faot under 
tho*roof of tho oo-respondont, tho court refused to oxoroiso its ^discretion. 
Kelly v. Kelly (1) referred to. 

This was an application for alimony by the wife after a. decree 
nisi for divorce. 

The facts of the case for the present purpose are briefly as 
follows 

The petitioner Mrs. McGowan was the defendant in a suit 
for divorce which was decreed against the petitioner by a single 
Judge of this Court on the 23rd of May, 1916. This was a peti- 
tion claiming alimony from the husband pending the confirma- 
tion of the decree. The defence to the application was that the. 
wife was living with the co-respondent. 

Mr. E, A. Howard, for the petitioner • 

A wife is entitled to alimony. She has filed an appeal 
against the decree for divorce and it is. the legal duty of the 
husband to support his wife as long as the decree has not. been . 
made absolute. " ' '• ' ^ ' 

• • * Miscellaneous Application in Matrimonial Suit No. 2 of 1916- 

* (1)(1870)6B.L,B.,71, 
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Babu Saila Nath Mulcerji, for the opposite party 

The wife is still living with the co-respondent. He is main- 
taining her. Her suit for judicial sepration has been dismissed. 
So long as she resides with the co-respondent she is not entitled 
to any alimony according to law ; Holt v. Holt and Davis (1). 
The granting of alimony is entirely at the discretion of the 
court and the circumstances of the case are such that no alimony 
should be granted. The case was then argued on the merits. 

Mr. E. A. Howard, in reply. 

The petitioner is a woman and in a delicate condition. She 
is residing with her father *, she has nowhere else to go. 

[Walsh, J. — Unfortunately the father is the co-respondent 
and the divorce suit has been decreed.] 

The court has power under section 37 of the Indian Divorce 
Act, No. IV of 1869, to grant alimony, even after the husband 
has obtained a decree for divorce on the ground of the wife’ s 
adultery ; Kelly v. Kelly (2). 

Walsh, J.— The case relied upon, namely Holt v. Holt (1) 
is the one really in point. That was an application for alimony 
pendente life and it was held that even pendente lite when it 
was shown that the wife was living with the co-respondent, 
whether they were living in adultery or not, alimony should not be 
ordered against the husband during that period . For the purpose 
of an application by a wife for alimony it is always assumed that 
the wife is innocent. The practice of the Divorce Court seems to 
be uniform on the question of alimony after the wife has been 
convicted of adultery. The absence of any statement in the 
text books is probably due to the fact that it is taken for granted 
that an ecclesiastical court would never have listened to an 
application by a wife who had been convicted of adultery. I 
find the following authorities on the subject. In Winstone 
v. Winstone (3) which was of course an ecclesistical decision, the 
petition by a wife for alimony after a decree nisi had been passed 
against her was ordered' to be taken off the file. This was in 
1861. In 1888 the Court of Appeal in Otway, v. Otway (4) which 
was a decision with regard to costs observed (on p. 155) : — " Her 
(1) (1868) L.R., 1 P]and D. f 610 ; 38 | (3) (18S1)]2|B. W. and J. R„ 246. 

L. J., P. and M,, 33, 

(2) (1870) 5 B, L. R„ 71 . (4) (1838) 13 P. D. 141 
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adultery prevented her from pleading the credit of her husband 
and prevented her from getting any. alimony or allowance from 
the husband. ” Therefore Jt appears that there is decision by the 
ecclesiastical court that a wife ' against whom a decree nisi for 
divorce has been passed on the ground of adultery is -not entitled 
to apply for alimony and that this was the view taken by a 
Court of Appeal in 1888.- In the absence of any authority 
to the contrary it would be my duty to refuse to. entertain the 
present application. ' 

In this country, however, having regard to the decision in, 
Kelly v. Kelly and Saunders (1) by Sir Barnes Peacock it 
appears to be a matter of discretion. But in the present case 
there" being no suggestion in the r suit, which I tried, -that 
the husband’s conduct led to the wife’s misconduct, and the 
wife being in fact at the present moment under the roof, of the 
co-respondent, I think I ought not to exercise my discretion in 
the manner in which it was exercised, by Sir Barnes Peacock 
for the reasons; given by him. The application, is therefore 
dismissed. 1 1 * 

Ay-plication rejected. 

EE VISION Alt CIYIL. 

Before Mr. Justice Piggott and Mr. Justice Walslu 
BHAIRON PRASAD (Dec eke- holder) v. AMINA BEGAM (Judgement- 

DEBTOR)* - . . - f • , , 

Act 1 Vo. VII of 1887 (Provincial Small Cause Courts Act), section 25 — Rcvi- ion- 
jurisdiction of High Court — Execution' of decree — Limitation-Application 
to court io take a step in aid ’of execution— Application for 'extension of time. 

A bond fide application made by a decree-holder praying for extension of 
time for the purpose of ascertaining the •whereabouts of bis judgement-debtor 
is an application to take a step in aid of execution and saves limitation. 
Where a Small Cause Court without any materials on the record gratuitously 
assumed that such an application'presented by the decree-holder was not bond 
fide,- and consequently that a subsequent application for ‘the execution of the 
decree was time-barred, it was held that there was ground for interference by 
the High Court in revision. 

The first application, to execute, a decree passed on the 11th of 
February, 1909, was, made on the 9th of Februa ry, 1912, Notice 

*. Civil Revision No. 154 of 1915. 

' ' (1) (1870) J S B. L. B., 71, . '\ 
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of the application was issued to the judgment-debtors, but was 
returned unserved. Thereupon, on the 3rd of April', 1912, the 
decree-holder made an application stating that he was trying his 
best to discover the address of the judgement-debtors who were 
reported to have left the district, and praying for time to enable 
him to ascertain the same. The application was granted and time 
was allowed up to the 19th of April, 1912. No further steps were 
taken by the decree-holder, and on his failure to appear in court 
on the 19th of April, !the application for execution was struck off. 
The next application for execution was made on the 1st of April, 
1915. The court (Court of Small Causes at Cawnpore), was of 
opinion that the application of the 3rd of April, 1912, for time 
was not a bond fide application, and on that ground distinguished 
the case from .that of Pitam Singh v. Tota Singh (1) and 
held the present application for execution barred by time. 
The decree-holder applied in revision to the High Court ; the 
case came up before a single Judge, who referred it to a Bench of 
two Judges. 

The following is the order of reference : — 

Baneuji, J.— This application for revision of an order of the 
Judge of the Small Cause Court at Cawnpore dismissing an 
application for execution of a decree on the ground of limitation 
* has been preferred by the decree-holder. He obtained his decree 
on the 11th of February, 1909, and made his first application for 
execution on the 9th of February, 1912. Upon that application 
notice was issued to the judgement-debtor, but it was returned 
uuserved. On the 3rd of April, 1912, an application was made 
for time to apply for service on the judgement-debtor. The court 
granted the application and fixed the 19th of April. On that date, 
as the decree-holder took no steps, the application for execution 
was struck off. 

The present application was filed on the 1st of April, 1915. It 
is clearly beyond time from the 9th of February, 1912, the date 
of the last application for execution, but the decree-holder 
contends that the application for time filed on the 3rd of April, 
1912, was an application to take a step in aid of execution and 
therefore gave a fresh start for the computation of limitation and 
(1) (1907) I. L. R., 29 All., 801. 
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the case of Pitam Singh v. Tota Singh (1) was relied upon in 
support of the execution. It seems to me that an application for 
time, so far from being an application to take a step in aid of 
execution, is an application to delay execution-and it- seems to me 
to be doubtful whether limitation should be computed from the 
date of such application. As, however, a different view was taken 
in the case to which I have referred I deem it desirable that this 
case should be heard by a Bench of two Judges. I accordingly 
refer this case to a Bench of two Judges. 

The case was then heard by a Division Bench, 

. Babu Sheo Dihat Sinha, for the applicant : — 

An application for time to ascertain the whereabouts of the 
judgement-debtors, whom it is necessary- to serve with notice 
before the execution can proceed further, is in effect one to further 
the execution and not to retard it. Until the address of the 
judgement-debtors can be ascertained the matter. can go no further, 
and the only step the decree-holder can at the time possibly take 
in furtherance of the execution is to take time to enable him to 
make inquiries about the judgement-debtors’ whereabouts. Under 
such circumstances an application for time is an application 
to the court to take a step in aid of execution, and saves 
limitation; Pitam Singh v. Tota Singh (1). There is no 
justification for the lower court’s opinion that the application • 
for time was not bond -fide. This was an inference -from 
the fact that nothing further was done by the decree-holder 
on the 19th of April, 1912. But at the time when the appli- 
cation on the 3rd of April was made it was unquestionably 
bond tide . It did not lose that character by what happened 
afterwards. His subsequent dilatoriness or negligence would not 
detract from the bona fides of the application when it was made. • 
It cannot be conceived why the decree-holder would ask for time 
if the address of the judgement-debtors was known to him on the 
3rd of April. He could have had no object in putting off the 
execution of his decree. The affidavit now filed explains the 
reason why nothing was done on the 19th of April, 1912. 

Mr. Ibn Ahmad , for the opposite party 
The application of the 3rd of April, 1912, was not an -appli- 
cation to the court to take a step in aid of execution. The 
(1) (1907) I. L. R., 29 All, 301. . 
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court was not asked by it to do anything to further the execution 
of the decree. Such an application cannot give a fresh start for 
the computation of limitation ; Kartick Nath v. Juggernath Ram 
(1), Timed Ati v. Abdul Karim (2). 

The failure of the decree-holder even to appear in court on the 
19th of April, 1912, the date on which the time granted to him 
expired, shows that he was not in earnest about the matter, and 
his conduct justified the inference that he was not acting bond fide. 
Even if the decision of the lower court be wrong no interference 
in revision is called for. It has been held that a wrong decision 
on a question of limitation is not a ground for interference in 
revision under section 25 of the Provincial Small Cause Courts 
Act ; Barman Lai v. Khuban (3), Ramgopal Jkoonjhoonwalla 
v. Joharmall Kkemlca (4). 

Babu Sheo Dihal Sinha, was not heard in reply. 

PlGGOTT.J. — This is an application against a decision on the 
execution side of the learned Judge of the Court of Small Causes 
at Cawnpore. The question before the court below was whether a 
certain application for execution was within time. It was within 
time if a previous application by the decree-holder made on the 
3rd of April, 19x2, wag an application to the proper court to take 
a step in aid' of execution. The application of the 3rd of April, 
1912, has been read to us. It is to the effect that the decree-holder 
is doing his best to discover the address of the judgement-debtor, a 
pardanashin lady, and her son and as he has hitherto failed 
to do so, he asks the court for time to enable- him to prosecute his 
inquiries further. He was given time to the 19th of April, 1912; 
bub as he had taken no steps in the interval and failed to appear 
before the court on the 19th of April, 1912, his application was 
struck off. The attention of the learned Judge of the court below 
was duly called to the decision of this Court in Pitam Singh v. 
Tota Singh (5). He appears to have fully realized that he was 
bound to follow that decision. He distinguished it on the ground 
that the present decree-holder’s application of 3rd of April, 1912, 
was not in his opinion made in good faith. He gives no reason for 

(1) (1899) I. L. R., 27 Calc., 285. (3) (1894) I. L. R., 17 All., 422. ’ 

(2) (1908) I. L. R., 35 Calo-, 1060. (4) (1912) I. L. R., 39 Oalo., 473. 

(5) (1907) I. L. R-, 29 All., SOI. 
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this opinion and we were unable to discover any such reason on 
examining the record. We eventually decided to give the parties 
time to file affidavits explaining their position. An affidavit has 
to-day been filed on behalf of the decree-holder. He states that 
he was incapacitated by illness shortly after his application of the 
3rd of April, 19X2, was granted, and was consequently unable to 
take any steps or to attend the court ' on the date fixed.- After, 
that he continued to make inquiries as to the whereabouts of the 
judgement-debtors and presented his further application for 
execution as soon as he had been able to discover their correct 
address. 

This affidavit is not contradicted. I think under the .circum- 
stances the decision of the court below did not proceed on a 
pure question of law. It was arrived at by gratuitously assuming 
a question of fact against the decree-holder. On this ground I 
would allow this application, set aside the order of the court below 
and remand the case to that court with directions to re-admit the 
application for execution to its pending file and to proceed with 
it according to law. 

Walsh, J.— I agree. I think it is impossible to hold that an 
honest application to extend time, that is, to prevent limitation 
running against you, is not a step in aid of execution. It is not 
easy to see what object any decree-holder can have in an applica- 
tion for time, unless it is to assist himself in execution of his^ 
decree. Mr. Justice BaneRJI thought that there was a conflict 
between the decisions of the Calcutta High Court, and this Court 
on this question. It is extremely difficult to ascertain with 
certainty from the reports whether this is so or not. The view 
attributed to the Calcutta Court has its origin in a case where the 
point was not necessary for the decision and where there would 
have been good reason for holding, if it were necessary, that the 
application for time was neither necessary nor bond fide , and . was 
rightly rejected. And if the view taken in the Calcutta decision 
really is, and there is nothing in the reports inconsistent with it, 
that an application for time, if it is shown by subsequent events 
not to have been a genuine application at all, may properly be 
held not to have been a step in aid of execution, I should agree 
with it, but the decision in this Court which my brother PiggoIT 
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has already referred to put the case on clear, and, I think, 
absolutely unassailable ground. If it is bond fide , it is clearly in 
aid of execution. The result is that primd facie such an applica- 
tion is in aid of execution until it is shown to be maid fide. I do 
not think there is really any conflict between these cases. 

By the Court. — The application is allowed, the order of the 
court below set aside, and the case remanded to that court with 
directions to re-admit the application for execution to its pending 
file and to proceed with it according to law. The decree-holder is 
entitled to his costs. 

Application allowed. 


Before Mr. Justice Muhavtmad Rafig. 

EMPEROR v. KASHI SHUKUL and another.* 

Criminal Procedv.ro Code, section 476— Practice — Order for prosecution for 
perjury — Court bound to set out assignments of perjury alleged — Civil 
Procedure Code, section 115— Revision — Material irregularity. 

Bold that when a civil court makes an order under section 476 directing 
that a person should be prosecuted for perjury, Biich oourt is bound to set forth 
in its order the specific assignments of perjury alleged against the accused. 
Failure to do so is a material irregularity within the meaning of section 115 of 
the Code of Oivil Procedure. 

The facts of this case were as follows : — 

One Kashi Shukul brought a suit against Rameshar Misi’a for 
recovery of money on the basis of a chitthi, or letter, dated the 
16th of March, 1911. The defendant denied the writing of the 
chitthi and the passing of the consideration. The Munsif 
who tried the suit held the claim to be false and the chitthi not 
genuine. 

He accordingly dismissed the suit on the 16th of September, 
1914. Several months afterwards, the defendant applied for 
sanction to prosecute the present applicants on charges of forgery 
and perjury. On the 3rd of May, 1915, this application was refus- 
ed, but a notice was issued to the present applicants-by -the Munsif 
who tried the suit to show cause why an order for their prosecu- 
tion should not be made. The' notice was given presumably- under 
section 476 of the Code of Criminal Procedure. Subsequently, 
another Munsif came in place of the Munsif wbo bad tried the 
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suit, and he passed the order on ihe 26th of February, 1916, direct* 
ing prosecution of the present applicants under sections 193, 467, 
and 471 of the Indian Penal Code, and also for such other offence 
or offences they may he found to have committed. Against this 
order the present application in revision Was macfe. 

Mr. J. M. Banerji, for the applicants ■ - 

The order of the -Munsif is more of the nature of a roving 
commission. There were several statements made and unless 
the order specifies clearly what statements are false, the order, as 
it stands, is had. Numerous Calcutta rulings were cited in sup- 
port of this contention. / 

Mr. F. K. Porter , (with him Mr. A. E. Ryves), for the opposite 
party : — 

This is not a case in which the High, Court should interfere 
having regard to section 115 of the Civil Procedure Code ; In the 
Matter of the Petition of Bhup Kunwar (1). The applicants 
here are coming up, as they, are bound to do, on the Civil side of 
the Court, not the Criminal side, and the revisional powers of this 
Court on the Civil side are not nearly so wide as those on the 
Criminal side. This is apparent from a comparison of sections 
195 and 476 of the Code of Criminal Procedure with section 
115 of the Gode of Civil Procedure. Section 476, Criminal Pro- 
cedure Code, regards the order of the Munsif as a complaint, 
though it is a complaint made by a judicial officer and not by a 
private person. ' Being a complaint it need not be specific, and 
it, is against the practice of this Court to interfere with com- 
plaints except under very special circumstances. 

There is no doubt that the Munsif might have been more 
specific. It is, however, absolutely ridiculous- for the other side 
to say that they do not know what they are prosecuted for. The 
accused are not taken by surprise. They did not even take the 
trouble to appear to show cause against the notice issued to them. 

Mr. J. M. Banerji , was not heard in reply. 

Muhammad Rafiq, J. — This is an application in revision from 
the order of the Munsif of Gorakhpur, made under section 476 of 
the Criminal Procedure Code, directing the • prosecution of the 
applicants on charges under sections 193, 471 and 467 of the 
(!) (1903.) I. L. R., 26 AH., 249. 
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Indian Penal Code. It appears that Kashi Shukul, one of the 
applicants, brought a civil suit against Rameshar Misir for* the 
recovery of Rs. 522, principal and interest, on the basis ofa chitthi 
or letter, dated the 16th of March, 1911. Rameshar Misir denied 
the execution of the chitthi and the receipt of consideration. The 
learned Munsif who tried the civil suit held that the claim was a 
false one and that the chitthi was not genuine, and the claim was 
accordingly dismissed on the 16th of February, 1914. Several 
months after, an application was made by Rameshar Misir for sanc- 
tion to prosecute the present applicants on charges of perjury and 
forgery. The application*, it is said, was rejected on the 3rd of 
May, 1915. A notice, however, was issued by the Munsif to the 
present applicants to show cause why they should not be committed 
to take their trial on the charges of perjury and forgery. The 
notice was presumably given under section 476 of the Criminal 
Procedure Code. In the meantime the learned Munsif who had- 
tried the suit and issued the notice was transferred and another 
Munsif came in his place. He passed an order on the 26th of 
February, 1916, directing the prosecution of Kashi Shukul under 
sections 193, 471 and 467 of the Indian Penal Code, of SarabSukh 
under section 193 of the Indian Penal Cole and of Bhagirath 
Shukul under sections 193 and 467 of the Indian Penal Code. He 
further added that the " Magistrate will convict the three applicants 
of any other charge that may be proved.” In his order the learned 
Munsif did not specify the statements of the three applicants in 
respect of which he wanted them to be prosecuted for the charges 
of perjury, nor did . he specify the portion of the document in 
respect of which he was of opinion that Kashi Shukul and 
Bhagirath Shukul had committed forgery. The applicants, in 
their application in revision to this Court, contend that the 
order of the Munsif is bad in law inasmuch as it is' vague 
and gives a general di r ection to the Criminal Court to try 
them and convict them on any charge that may be proved. 
For the opposite party the objection is that this revision is 
a civil revision and the powers of this Court on the Civil 
side are narrower than those on the Criminal side. The omis- 
sion by the learned Munsif in his order to specify the found- 
ations of the charges is not such as would entitle this Court, to 
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exercise its powers under section 115, Civil Procedure Code. I 
am unable to accede to this contention. In my opinion even if the 
Civil revisional jurisdiction of the Court is less wide than that "on 
the Criminal side, the omission by the learned Munsif to specify 
the statements in respect of which he bases the charge of perjury 
against the three applicants and to mention the forged portion of 
the document amounts at least to a material irregularity. And 
the direction by the learned Munsif to the Magistrate, to convict 
the three applicants of any other offences that may be provied is 
clearly without jurisdiction. I have read the judgement in the 
civil suit and I find that there are several 'statements made by the 
three applicants and the order of the Munsif does not specify in 
respect of which of the statements he wants the three applicants 
to be .prosecuted for perjury. The document, i.e., the chitthi, 
purports to be signed by JEtameshar Misir. The learned Munsif 
in his order does not say whether he considers the signature of 
Bameshar also to hav been forged. I think that the applicants 
are entitled to know what are the statements in respect of which 
they are charged with perjury and which portion of the document 
is said to have been forged by them, and to object to their com- 
mittal on a general charge embracing any and all the offences 
mentioned in the Indian Penal Code. The delay in taking the 
proceedings under section 476 of the Criminal Procedure Code 
has not also been explained. In a case, where steps under section 
476, Criminal Procedure Code, are to be taken, it is highly desir- 
able that they should be taken as soon as possible and not delayed 
so long as has been done in this ease. For these reasons I allow 
the application and set aside the order of the learned Munsif, 
dated the 26th of February, 1916. 

Application, allowed. 




